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The  Masute  Bank  of  Chicago,  Eespondent,  v.  Job  "WRiaHT 

et  al.,  Appellants. 

Where  the  consignor  of  properly,  upon  its  shipment  and  before  delivery, 
draws  a  bill  of  exchange  upon  the  consignee,  and  procures  the  same  to 
be  discounted  at  a  bank  upon  the  security  of  the  bill  of  lading, 
which  is  transferred  and  delivered  with  it,  the  bank  acquires  title 
to  the  property  described  in  the  biU  of  lading,  conditional  upon 
the  aoc^tanoe  of  the  draft;  upon  such  acceptance  the  title  passes 
to  the  acceptor ;  bat  upon  retoal  to  aceept,  the  title  continues  unim- 
paired, and  upon  the  receipt  by  the  consignee  of  the  property,  and 
its  conversion,  he  is  liable  to  the  bank  for  the  money  advanced  upon  it. 

Where  the  consignor  is  indebted  to  the  consignee  for  advances,  and  has 
agreed  to  give  him  a  prior  security  upon  the  property,  the  lien  of  the 
latter  is  good  as  againflt  the  former ;  but  the  consignee  does  not  thereby 
obtain  any  right  to  the  property,  as  against  a  bona  fide  pledge  of  the  bill 
of  lading  for  value,  made  prior  to  the  delivery  of  the  property  to  the 
consignee. 

(Argued  May  11, 1871 ;  decided  September  term,  1871.) 

Apmcal  from  judgment  of  the  General  Term  of  the 
Snpreme  Court  in  the  first  judicial  district,  affirming  a  judg- 
ment in  favor  of  pladntiff,  entered  upon  the  report  of  a  referee. 
(Reported  below,  46  Barb.,  45.) 

The  action  was  to  recov^  the  value  of  a  cargo  of  com 
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shipped  from  Chicago  to  Buffalo,  and  thenoe  to  New  York 
by  one  Yiets,  consigned  to  defendants. 

On  the  17th  day  of  November,  1859,  at  Chicago,  H.  Viets 
made  his  bill  of  exchange  for  $3,500  at  sight,  directed  ta  the 
defendants  in  New  York.  On  that  day  the  plaintiff  dis- 
counted the  bill  for  Yiets  for  value.  At  the  same  time,  and 
as  security  for  the  payment  of  the  bill,  Yiets  transferred  and 
delivered  to  the  plaintiff  the  bill  of  lading  of  a  cargo  of  com 
shipped  on  board  the  ^^  Lummis,"  consigned  to  the  defendants. 
The  defendants  received  the  corn,  but  reiused  to  pay  the  bill, 
they  having  notice  of  the  transfer  to  the  plaintiff  before 
receiving  the  com.  The  defendants  claimed  to  hold^the  com 
for  a  general  balance  due  them  from  Yiets,  and  also  that  a 
draft  for  $1,220  paid  by  them  for  Yiets,  should  be  deducted 
from  the  amount  of  the  recovery.  The  plaintiff  recovered 
judgment  at  the  circuit  for  the  amount  of  the  draft  with 
interest,  which  upon  appeal  was  affirmed  by  the  General 
Term  of  the  first  district. 

Thomas  D.  HaU  for  the  appellants. 

Jcmiea  EmoU  for  the  respondent.  The  transfer  of  the 
bill  of  lading  for  value  will  prevail  against  the  factor  or  con- 
signee's lien  for  a  general  balance  of  account.  {Bank  of 
JSocJiester  v.  Jones ^  4  Comst.,  497 ;  Gomrad  v.  AUanMo  Ins. 
Co.y  1  Peters,  444 ;  AUm  v.  WiUiams,  12  Pick.,  297.)  When 
defendants  received  the  corn  they  took  it  subject  to  the 
existing  rights  of  the  plaintiff.  {Barry  v.  Longmore^  12  A. 
&  £.,  639.) 

HuKT,  C.  The  facts,  as  found  by  the  referee,  having  been 
affirmed  by  the  General  Term,  are  conclusive  upon  this  appel- 
late court.  Such  facts,  with  such  assumptions  and  inferences 
as  may  be  necessary  to  sustain  the  report,  and  not  inconsistent 
therewith,  are  to  be  taken  by  us  as  the  facts  upon  which  the 
decision  is  to  be  made.  In  this  view,  nearly  the  entire  argu- 
ment of  the  appellants'  counsel  fails  of  its  application.    It 
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would  have  been  pertinent  and  forcible  before  the  referee, 
whose  dnty  it  was  to  determine  the  £Eu;t6.  It  woald  have 
been  qnite  appropriate  before  the  General  Term,  where  the 
right  to  review  the  facts  existed.  In  this  coort,  the  facts  are 
few  and  do  not  present  the  points  argned.  Yiets  made  his 
draft  on  the  defendants  for  $3,500  and  presented  it  to  the 
plaintiff  for  discount,  with  the  bill  of  lading  as  security. 
The  plaintiff  advanced  the  money  on  the  dr^,  and  imme- 
diately transmitted  it,  with  the  bill  of  lading  annexed,  for  the 
acceptance  of  the  defendants.  It  was  promptly  presented  to 
the  defendants  in  that  form.  That  the  defendants  happened 
to  be  absent  from  their  office,  and  that  their  derk  failed  to 
inform  them  that  the  bill  of  lading  was  annexed  to  the  draft, 
was  their  misfortune.  The  fact,  however,  of  legal  notice 
that  the  draft  and  the  bill  of  lading  were  thus  connected 
leather,  that  the  one  was  security  for  the  other,  was  thus 
clearly  brought  home  to  the  defendants.' 

The  transfer  of  the  bill  of  lading  to  the  plaintiff  under  the 
circumstances  stated,  transferred  also  the  title  to  the  com 
described  in  it.  The  transfer  was  conditional  and  limited,  to 
wit,  to  provide  for,  and  until  the  acceptance  of  the  draft. 
The  title  would  then  pass  to  the  acceptors  as  their  security, 
and  the  plaintiff's  security  would  be  transferred  to  the  per- 
sonal liability  of  the  defendants  as  acceptors.  The  defendants 
having  refused  to  accept  the  draft,  the  title  of  the  plaintiff 
to  the  com  continued  unimpaired.  {Bank  of  Sochsster  v. 
JoTies^  4  Com.,  497 ;  2  Kent's  Com.,  207 ;  Par.  Mer.  Law,  346 ; 
Oity  Bamk  v.  Rome^  W.  &  0.  R.  R.  Co.^  decided  December, 
1870.) 

The  defendants  received  the  com,  subject  to  tlie  rights  of 
the  plaintiff,  and,  having  applied  it  to  their  own  use,  are  lia- 
ble to  the  plaintiff  for  the  money  advanced  upon  it.  {Ba/rry 
V.  L(mgm(/i*e,  12  Ad.  &  E.,  639.) 

Under  the  principle  stated,  no  allowance  can  be  here  made 
to  the  defendants  for  the  $1,220  draft.  The  referee  does  not 
find  that  it  was  accepted  on  account  of  the  com  shipped  by 
the  '^  Lummis."    We  cannot  assume  that  it  was.    Indeed,  the 
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evidence  is  quite  strong  to  the  contrary,  that  draft  being 
made  on  the  8th  of  November,  and  this  corn  not  being  shipped 
until  the  17th  of  the  same  month. 

As  the  case  comes  before  us,  the  judgment  must  be  affirmed 
with  costs. 

Leonabd,  G.  The  money  of  the  plaintiff  wns  loaned  on 
the  security  of  the  bill  of  lading  which  was  attached  to  and 
delivered  with  the  bill  of  exchange  drawn  by  Viets  upon  the 
defendants.    The  referee  has  so  found  the  fact. 

The  evidence  tending  to  establish  the  fact  was  contradictory, 
the  cashier  testifying  to  facts  favorable  to  the  plaintiffs  claim 
in  that  respect,  and  H.  Yiets  to  the  contrary  effect  for  the 
defendants.  The  fact,  as  found,  must  be  accepted  by  this 
court. 

The  money  was  used  by  Viets  in  the  purchase  of  com  in 
the  ear,  which  was  shelled  at  Chicago  and  shipped  by  him  to 
the  defendants  at  New  York.  If  the  com  was  purchased  for 
the  defendants,  and  they  wer^  in  fact  its  owners,  and  Yiets 
was  their  agent  in  purchasing,  then  the  money  was,  in  effect, 
borrowed  and  used  by  their  agent  for  their  acconnt,  and  they 
are  liable  for  it,  as  they  would  be  to  tiie  seller  for  the  corn 
purchased. 

If  Yiets  was  the  owner,  and  the  offset  of  the  agreement 
between  him  and  the  defendants  for  the  shipment  of  the  com 
ptirchased  was  to  enable  them  to  realize  their  advances  to 
V  lets  and  commissions,  then  clearly  the  title  was  in  him,  and 
he  had  the  most  perfect  power  to  pledge  the  bill  of  lading, 
which  carried  the  title  to  the  corn  in  question  as  security  for 
the  plaintiff's  loan. 

The  purchasiB  of  com  by  Yiets  for  his  own  account,  although 
made  under  an  agreement  with  defendants  that  they  would 
advance  for  its  purchase,  and  that  it  should  be  shipped  to  them 
for  sale  at  New  York,  from  the  proceeds  of  which  their  advances 
were  to  be  repaid,  would  give  the  defendants  no  valid 
security  for  their  advances  upon  the  com,  as  against  a  bona 
Jide  pledge  for  value  of  the  bill  of  lading  given  on  its  ship- 
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ment  at  Chicago,  aud  before  the  corn  came  to  the  possession 
of  the  defendants,  or  while  it  was  in  the  possession  of  Yieta. 
The  whole  of  it  results  in  this :  Viets  agreed  to  give  the 
defendants  security  upon  the  com  which  he  was  to  purchase, 
prior  to  any  other  claim.  He  failed  to  keep  his  agreement 
with  them.  The  defendants  trusted  him,  and  he,  for  some 
reason,  broke  his  agreement.  The  defendants'  lien  was  good 
as  against  him.  The  defendants  do  not  thereby  obtain  any 
legal  or  equitable  right  to  the  com,  against  a  tonajfide  pledge 
of  that  or  the  bill  of  lading  for  it,  made  for  value,  while 
Yiets  had  the  com  in  his  possession.  The  defendants  must 
look  to  Yiets  for  their  damages,  but  cannot  hold  the  com  as 
against  such  pledge.  K  the  referee  had  found  the  facts  sfi 
claimed  by  the  defendants,  no  valid  defence  ogainst  the  right 
of  the  plainti&  to  hold  the  com,  or  its  proceeds,  under  the 
bill  of  lading,  wouM  have  been  established. 

As  to  the  advance  of  $1,220 :  The  evidence  did  not  indis- 
putably prove  that  it  was  made  for  the  freight  and  charges  ou 
this  particular  com,  nor  that  it  was  so  applied.  Bui  if  it 
were  so,  their  equity  would  not  stand  against  the  pledge  of 
the  evidence  of  title  to  the  corn  for  value.  The  defendants 
took  no  security  against  the  com.  They  relied  on  the  pro- 
mises of  Yiets  alone.  He  has  disappointed  them,  and  they 
can  look  to  him,  and  to  the  com  as  against  him,  but  not  to 
the  com  as  against  the  pledge  of  the  bill  of  lading  for  value. 
These  principles  are  folly  sustained  by  the  cases  of  T%e  BamJc 
cf  Rochester  v.  Jones  (4  Comst.,  497),  and  Alien  v.  WiUicmis 
(13  Pick.,  297). 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Ball  v.  Lixst.  [Sept., 


Statement  of  case. 


,g    ^^     Masoub  Ball,  Sespondent,  v>  Abohibald  Linet,  Appellant. 

15    a 

189  S80|  A  bailee  of  property,  to  which  there  are  adverae  claimants,  has  the  right  to 
refuse  to  deliver  the  same  for  such  reasonable  time  as  will  enable  him  in 
good  &ith  to  investigate  the  facts  as  to  the  real  ownership  thereof  But 
after  such  time  has  elapsed,  and  after  the  owner  has  offered  to  give  a 
bond  of  indemnity  satisfactory  to  the  bailee,  a  refusal  to  deliver  the  pro- 
perty is  a  conversion. 

If  such  bailee  desires  to  relieve  himself  from  the  embarrassment  of  conflict- 
ing claims  and  firom  the  responsibility  of  deciding  between  them,  he  can 
do  so  by  commencing  a  suit  in  the  nature  of  a  bill  of  interpleader  against 
the  different  claimants,  and  thus  have  their  rights  to  the  property  Judi- 
cially determined. 

After  a  conversion  of  property,  the  title  still  remains  in  the  owner,  and  the 
property  can  be  taken  from  the  wrong-doer  upon  an  execution  against 
the  owner  in  fiivor  of  a  third  person,  sold,  and  the  proceeds  applied  upon 
the  owner's  debt  In  such  case  the  wrong-doer  can  set  up  the  seizure 
and  sale  in  mitigation  of  damages.  It  is  not  the  f^t  of  the  seizure  which 
gives  the  defence,  but  that  the  property  has  been  seized  under  such  cir- 
cumstances that  the  owner  has  had  or  could  have  the  benefit  of  it. 

Defendant  had  in  his  possession  as  bailee  certain  property  belonging  to 
plaintiff,  which  he  refbsed  to  deliver  up  on  demand.  Subsequent  to  such 
refusal  the  properly  was  seized  and  sold  by  virtue  of  an  execution  against 
one  G.,  and  the  proceeds  applied  in  satisfaction  thereof.  The  sheriff  at 
the  same  time  had  in  his  hands  an  execution  against  plaintiff,  but  nothing 
was  done  by  virtue  thereof  In  an  action  for  the  conversion, — BM^  that 
the  fact  that  such  execution  was  in  the  hands  of  the  sheriff  was  not 
proper  to  be  considered  in  mitigation  of  damages. 

(Argued  May  11, 1871 ;  decided  September  term,  1871.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  district,  reversing  judgment  in 
favor  of  plaintiff,  entered  upon  report  of  a  referee  and  grant- 
ing a  new  trial.   (Reported  below,  44  Barb.,  605.) 

This  action  was  brought  against  the  defendant,  a  ware- 
houseman, to  recover  the  value  of  certain  goods  stored  with 
him  by  the  plaintiff,  and  was  commenced  by  the  service  of 
summons  August  14,  1862.  The  complaint  was  served  on 
the  18th  day  of  October,  thereafter,  and  alleged,  in  substance, 
that,  about  April  1, 1862,  the  defendant  received  in  store  the 
plaintiff 's  goods,  worth  about  $2,500  to  keep  until  demanded ; 
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that  defendant  oollusively  permitted  third  parties  to  take  away 
some  portion  thereof;  that  plaintiff  demanded  the  goods 
about  August  5, 1862,  of  the  defendant,  offering  to  pay  the 
charges  thereon,  but  defendant  tmjustly  refxised  to  deliver 
same;  wherefore,  plaintiff  demands  judgment  for  $5,000., 
and  interest  from  August  6, 1862. 

The  answer  contains :  1st.  A  general  denial.  2d.  Denies 
the  fraudulent  and  coUusiye  removal  by  third  persons,  and 
alleges  they  were  taken  without  defendant's  knowledge  or 
assent.  8d.  Alleges  that  the  residue  were,  about  Ist  of  August, 
1862,  seized  and  taken  by  the  sheriff  of  Sensselaer,  on  three 
executions  (particularly  described  in  the  referee's  report),  in 
favor  of  third  persons,  two  of  which  were  against  George  G. 
Gregory,  and  the  third  against  the  plaintiff  in  this  action, 
and  were,  by  said  sheriff,  sold  under  said  executions  on  the 
16th  of  October,  1862. 

The  action  was  duly  referred  and  tried  before  the  referee. 
He  reported  in  favor  of  the  plaintiff  for  the  entire  value  of 
the  goods,  with  interest;  and  the  defendant  duly  excepted 
thereto,  and,  separately,  to  such  portions  thereof  and  such 
decisions  of  the  referee  as  were  adverse  to  him.  The  other 
material  facts  in  the  case  are  contained  in  the  report  of  the 
referee,  by  which  he  found  the  following  facts : 
.  That,  on  the  31st  day  of  March,  1862,  and  at  the  oth» 
times  mentioned  in  the  complaint  in  said  action,  the  plaintiff 
was  the  sole  owner  of  the  goods  and  property  mentioned  in 
said  complaint. 

That  the  defendant,  at  the  time  aforesaid,  in  connection 
with  his  other  business,  kept  a  warehoase  at  the  city  of  Troy, 
N.  T. 

That,  at  the  date  aforesaid,  the  plaintiff  sent  the  said  goods 
and  merchandise,  in  charge  of  one  George  G.  Gregory,  to 
the  said  warehouse  of  said  defendant  for  storage* 

That,  on  the  day  aforesaid,  said  defendant  duly  received 
said  goods  and  merchandise  and  put  the  same  into  his  said 
warehouse  for  storage. 

That,  on  the  day  following  such  storage  of  said  goods  and 
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merchandise  in  said  wareboitse,  and  while  they  were  in  the 
keeping  of  said  defendant,  the  said  Gregory,  with  the  know- 
ledge of  said  defendant,  marked  the  boxes  and  packages  con- 
taining said  goods  and  merchandise  with  the  letters  O.  G.  G., 
agent. 

That  said  marks  and  letters  were  pat  npon  said  boxes  and 
packages,  by  said  Gregory,  without  the  knowledge,  authority 
or  consent  of  said  plaintifE. 

That  no  contraet  was  made  in  reference  to  the  storage  of 
said  property  when  the  defendant  so  received  the  same. 

That,  within  a  day  or  two  after  the  delivery  of  said  property 
to  said  defendant,  the  plaintifiE  called  upon  him  and  personally 
informed  said  defendant  that  said  goods  and  merchandise 
belonged  to  him,  said  plaintiff,  and  were  sent  by  him  to  his, 
said  defendant's,  warehouse  for  storage,  and  that  said  defend- 
ant must  not  allow  said  property  to  be  removed  without  the 
order  of  the  plaintiff,  to  which  defendant  assented. 

That,  on  the  day  following  the  storage  of  said  property 
with  the  defendant,  as  above  f onnd,  the  said  Gregory,  without 
the  knowledge  or  authority  of  the  plaintiff,  ld%  with  the  said 
defendant  a  paper  of  which  the  following  ia  a  copy : 

'^  A  list  of  articles  stored  by  George  G.  Gregory,  agent, 
with  A.  Liney,  Biver  street,  Troy,  N.  Y.  The  said  goods 
not  to  be  given  up  without  the  consent  of  said  George  G. 
Gregory."    [Here  followed  a  list  of  the  articles.] 

That,  on  the  aSth  day  of  April,  1862,  the  plaintiff  gave  to 
the  defendant  a  notice  in  writiag,  of  which  the  following  is  a 
oopy: 

Mr.  A.  LiNET — Dear  Sir  :  Mr.  Gregory  has  furnished  me 

with  an  invoice  made  by  him  of  the  goods  in  storage  in  your 

loft,  and  you  will  please  hold  the  same  subject  only  to  my 

written  order.    The  property  is  mine. 

Tours,  M.  BALL. 

Teot,  AprU  28, 1862. 

That  the  defendant  duly  received  said  notice,  and  shortly 
thereafter  told  the  plaintiff  he  would  act  upon  it. 
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That,  on  the  15th  day  of  May,  1869,  said  plaintiff  went  to 
the  warehouse  of  said  defendant  and  personally  demanded 
his  said  goods,  at  the  same  time  otFering  to  pay  all  defendant's 
diarges,  and  said  defendant  refused  to  deliver  them  to  the 
plaintiff",  alleging  for  a  reason  that  he  bad  been  forbidden  to 
do  so  by  Gregory;  that  he  was  apprehensive  of  trouble  about 
it,  and  wanted  a  delay  until  he  could  see  Gregory.  That 
said  plaintiff  thereupon  offered  said  defendant  a  bond  of 
indemnity  upon  the  removal  of  said  property,  to  be  satinfac* 
tory  to  said  defendant,  and  that  said  defendant  refused  to 
allow  the  plaintiff  to  have  said  property  and  goods. 

That,  on  the  80th  day  of  July,  1863,  said  plaintiff  made 
personally  a  similar  demand  and  with  similar  offers,  and  said 
defendant  again  refused  to  deliver  said  property  to  said 
plaintiff. 

That,  on  the  morning  of  the  5th  of  August,  1862,  said 
plaintiff  went  again  in  person  to  said  defendant,  and  again 
demanded  of  him  the  delivery  to  him,  plaintiff,  of  his  said 
goods,  and  offered  to  pay  all  charges  thereon  and  to  indemnify 
said  defendant  upon  the  removal,  and  said  defendant  refused 
to  deliver  said  property  at  that  time,  but  requested  said  plain- 
tiff to  call  again  in  the  afternoon.  That,  in  compliance  with, 
said  request,  said  plaintiff  went  again  in  the  afternoon  of  that 
day  to  the  warehouse  of  said  defendant  and  again  demanded 
his  said  goods,  again  offering  to  pay  all  defendant's  charges 
and  to  indemnify  him  lor  their  removal. 

That,  in  the  interval  between  the  first  and  second  visit  of 
said  plaintiff  to  said  defendant  on  said  day,  said  defendant 
consulted  with  George  G.  Gregory  at  the  office  of  A.  A.  Lee, 
Esq.,  his  attorney.  That  Gregory  then  forbade  the  delivery 
of  said  goods  to  said  plaintiff,  and  said  defendant,  under  the 
advice  of  his  attorney,  again  reftised  to  let  the  plaintiff  haye 
his  said  goods. 

That,  on  the  6th  day  of  August,  186S,  the  sheriff  of  Senssd- 
laer  county  levied  upon  said  goods,  having  in  his  hands  two 
executions  issued  out  of  this  court  against  George  G.  Gre- 
gory, one  in  favor  of  Henry  B.  Harvey  for  $5,886.46,  upon  a 
SicKBLS — Vol.  IH.        2 
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judgment  recovered  January  26, 1861,  the  other  issued  by  A. 
A.  Lee,  Esq.,  in  favor  of  one  John  R.  JaSrskj  and  others  for 
$1,234.01,  upon  a  judgment  recovered  June  2d,  1862.  That, 
at  the  time  of  the  levy  upon  said  goods  by  said  sheriJOf,  said 
defendant  pointed  out  said  goods,  but  in  no  way  objected  to 
the  seizure  of  them  by  said  sheriff. 

That  the  said  Harvey  execution  was  issued  to  said  sheriff 
August  2d,  1862,  and  the  execution  in  favor  of  Jaf&ay  and 
others  August  4th,  1862.  That  there  had  been  previously  an 
execution  issued  to  the  said  sheriff  upon  the  said  Jaffray 
judgment  and  returned  wholly  unsatisfied. 

That  no  levy  was  ever  made  upon  said  property  nor  any 
authority  asserted  by  the  said  sheriff  in  any  way  before  said 
6th  day  of  August,  1862. 

That  on  the  7th  day  of  August,  1862,  an  execution  was 
issued  out  of  this  court  to  the  said  sheriff  against  this  plaintiff 
on  a  judgment  recovered  April  8, 1861,  for  $5,645.07,  in  favor 
of  one  Moses  T.  dough. 

That  no  formal  levy  was  ever  made  upon  the  property  in 
controversy  under  this  last  mentioned  execution. 

That  on  the  23d  day  of  August,  1862,  said  sheriff  adver- 
tised to  sell  the  interest  in  said  goods  of  said  Gregory  and 
this  plaintiff,  by  one  advertisement  of  sale,  by  virtue  of  seve- 
ral executions,  the  sale  to  take  place  on  tibe  30th  day  of 
August,  1862.  That  said  proposed  sale  was  adjourned  from 
time  to  time  until  October  16th,  1862,  by  posting  up  notices 
of  adjournment  attached  to  said  first  advertisement. 

That  on  said  16th  day  of  October,  1862,  said  sheriff  opened 
a  sale  of  said  goods  by  stating  publicly  that  he  would  sell  the 
same  under  the  execution  in  Harvey  against  Gregory,  and 
thereupon  inmiediately  proceeded  to  and  did  sell  goods  on 
that  execution  alone,  and  said  goods  were  bid  off  by  Harvey 
for  $1,200,  and  the  proceeds  of  said  sale  were  applied  upon 
said  execution  of  Harvey  against  Gregory;  and  that  said 
goods  were  subsequently  taken  possession  of  by  said  Harvey, 
and  kept  and  converted  by  him  to  his  own  use. 

That  said  sheriff  wac^  indemnified  by  separate  bonds  in  both 
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judgments  for  the  levy  and  sale  of  said  goods,  and  was  also 
indemnified  in  both  cases  npon  the  application  of  the  money 
bid  npon  said  sale  of  said  goods. 

That,  after  such  sale  and  such  application  of  the  proceeds, 
and  after  Noyember  1st,  1863,  said  sheriff  returned  the  execu- 
tion in  fayor  of  Clough  against  this  plaintiff  wholly  unsatisfied. 

That  the  defendant  withheld  said  goods  from  the  plaintiff 
when  demanded  as  aforesaid,  with  the  intent  and  for  the  pur- 
pose of  thereby  benefiting  the  said  George  G.  Gregory  and 
in  collusion  with  him. 

That  said  merchandise,  on  the  15th  day  of  May,  1862,  was 
of  the  value  of  $4,000.  And  he  ordered  judgment  for  the 
plaintiff  for  that  sum  and  interest.  The  defendant  appealed 
from  the  judgment  to  the  General  Term  of  the  third  district, 
and  the  judgment  was  reversed  and  new  trial  granted.  The 
plaintiff  appealed  to  this  court,  giving  stipulation  for  judg- 
ment absolute  in  case  the  order  granting  a  new  trial  should 
be  affirmed.  The  other  facts  appear  sufficiently  in  the  follow- 
ing opinion. 

John  H.  JReynolds  for  appellant.  Defendant's  refusal  to 
deliver  made  him  liable  as  in  an  action  for  conversion.  (2 
Kent's  Com.,  566,  567 ;  CoveU  v.  ZKK,  2  Seld.,  884 ;  Bates 
V.  Stanton^  1  Duer,  85 ;  Sogers  v.  Weir^  84  N.  T.,  468, 469 ; 
Wilson  V.  Anderson,  1  B.  &  A.,  456 ;  HoUbrooTt  v.  Wright^  ^\ 
84  Wend.,  169.)  Where  right  of  action  is  once  vested,  it  can 
be  destroyed  only  by  a  release  under  seal,  or  by  a  receipt  of 
something  in  payment  or  satisfaction.  {Beall  v.  TrtUlj  23 
Wend.,  806 ;  Allair  v.  Whitney,  1  Hill,  484 ;  S.  0.,  1  Gomst., 
305 ;  McKnight  v.  Dwrdop^  1  Seld.,  587.)  As  goods  were 
not  sold  and  applied  in  payment  of  plaintiff's  debt,  damages 
cannot  be  mitigated.    {Hammer  v.  WUeey^  19  Wend.,  91.) 

John  B.  Gale  for  respondent.    There  was  no  conversion 
by  defendant.    {8coviU  v.  Oriffith,  2  Eem.,  509 ;  Sdomon^^Y.      y 
Dmoee,  1  Esp.,  88 ;  2  Buls.,  812 ;  Buls.  N.  P.,  46 ;  Green  v. 
Dunn^  8  Camp.,  215 ;  Gvmton  v.  ifyrse^  2  Brod.  <fc  Bing.,     N  ^y 
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449;  May  v.  Harvty^  18  Eaat.,  179;  AUxGmder  y.  Southey^ 
5  B.  &  A.,  347 ;  Spencer  t.  Blachnumy  9  Wend.,  168 ;  Edw. 
on  BaihnentB,  56,  130,  287,  306,  5&8 ;  HUL  v.  CaveU,  1  Com., 
522 ;  MaHm  v.  El/woody  11  Paige,  876 ;  JBaUa  v.  Stantofij  1 
Denio,  79.)  Assuming  a  couFersion,  the  title  was  not  changed, 
but  continued  in  owner.  {OsterhotU  v.  Roberts^  8  Cow.,  43 ; 
SUsbury  v.  McCoonj  8  N.  Y.,  879.)  The  proceedings  under  exe- 
cution against  plaintiff  deprived  defendant  of  the  goods.  (3 
B.  8.,  5th  ed.,  644,  §  13 ;  Bay  v.  Birdem/e,  5  Denio,  619, 
625 ;  Lambert  v.  Pavlding^  18  John.,  311 ;  Beal$  v.  AUerhy 
id.,  363 ;  Janes  y.  Atkerton,  7  Taunt,  66 ;  Chreeeon  v.  Stout^ 
17  John.,  116;  Vm  WinJde  y.  UdaU,  1  HiU,  559;  Peck^. 
Tiffany,  2  N.  Y.,  451 ;  FewUm  v.  Folger,  21  Wend.,  676.) 
And  subsequent  sale  under  process  of  third  party  is  available 
in  mitigation  of  damages.  {HiggvM  v.  Whitney ,  24  Wend., 
879 ;  Slk^m^  V.  SchuyUr,  2  HiU,  204 ;  Whitaker  v.  MerriU, 
28  Barb.,  526 ;  30  Barb.,  389  ;  Curtie  v.  TTord,  20  Conn., 
204 ;  SiMyury  v.  McCoon,  3  N.  Y.,  379.) 

Easl,  C.  It  is  undisputed  that  the  plaintiff  owned  the 
goods  which  were  stored  with  defendant.  Indeed,  no  effort 
was  made  upon  the  trial  to  impeach  his  title.  The  defendant 
was,  therefore,  bound,  upon  demand,  to  deliver  the  property 
to  the  plaintiff;  and  an  unqualified  refusal  to  do  so  would,  in 
law,  amount  to  a  conversion.  {Rogers  v.  Weir,  34  N.  Y., 
463 ;  BMrook  v.  Wright,  24  Wend.,  169 ;  WiUmi  v.  Ar^der- 
ton,  1  Bam.  &  Ad.,  456.)  But  the  defendant  insists,  that  he 
was  BO  embarrassed  by  the  conflicting  daims  to  the  property 
by  the  plaintiff  and  Gregory,  that  he  was  justified  in  not 
complying  with  plaintiff's  demand. 

It  was  undisputed  upon  the  trial  that  Gregory  was  merely 
plaintiff's  agent,  and  thai^,  as  such,  he  took  the  property  to 
the  defendant's  warehouse.  He  could  give  the  defendant  no 
authority  to  detain  the  property  from  his  principal.  The 
defendant  had  the  right  to  qualify  his  refusal  to  deliver  the 
property  to  the  plaintiff  until  be  could  in  good  &ith  investiT 
gate  the  facts  as  to  the  real  ownership  of  the  property,  and 
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he  could  properly  retain  the  property  for  a  brief  period  for 
that  pnrpoBO.  Bat  he  had  no  right  to  ask  that  the  plaintiff 
should  get  an  order  from  G-regory,  hie  agent,  before  he  would 
make  the  delivery ;  and  he  had  no  right  to  caU  upon  the 
plaintiff  to  litigate  or  quiet  Gregory's  claim*  It  does  not 
appear  that  he  prosecuted  any  inquiries  as  to  the  title  of  the 
property ;  and  it  does  not  appear  that  he  had  any  reason  to 
believe  that  it  belonged  to  Gregory,  fo^ ,  when  the  latter 
brought  it  to  the  warehouBe,  he  simply  claimed  to  be  ag^it, 
and  marked  his  name  upon  the  property  as  agent.  Bat  if 
the  claim  of  Gregory  had  appesired  to  be  more  serious  and 
better  founded  than  it  was,  the  defendant  could  not  justify 
the  detention  ef  the  property  fi^m  the  owner  after  he  was 
offered  a  bond  of  indemnity,  Batisf'actory  to  himself,  against 
such  claim.  And,  further,  I  can  hardly  conceive  of  a  case 
where  the  bailee  would  be  justified  in  detaining  property 
from  the  real  owner,  from  May  15  to  August  6,  nearly  tiiree 
months,  to  inquire  into  the  title.  The  defendant,  by  his  con- 
duct, identified  himself  with  Gregory,  and,  imless  the  execu- 
tions which  were  issued  furnish  him  a  defence,  he  must  stand 
or  fall  by  his  title.  His  retention  of  the  property  so  long 
after  he  was  offered  a  complete  indemnity,  satisfactory  to 
himself,  against  the  claims  of  Gregory,  furnish  a  justification 
for  the  conclusion  of  the  referee,  that  he  withheld  the  goods 
from  the  plaintiff  in  collusion  with  and  for  the  benefit  of 
Gregory. 

If,  however,  the  defendant  was  so  embarrassed  by  the  con- 
flicting claims  of  plaintiff  and  Gregory,  each  claiming  to  own 
the  goods  and  to  be  his  bailor,  that  he  could  not,  even  with  a 
bond  of  indemnity,  safely  or  properly  deliver  the  property  to 
the  plaintiff,  he  could  have  relieved  himself  from  all  responsi- 
bility by  promptly  commencing  a  suit  in  equity,  in  the  nature 
of  a  bill  of  interpleader  against  the  plaintiff  and  Gregory, 
and  thus  had  the  controversy  and  the  right  to  the  property 
judicially  determined.  (Story's  Eq.  Jur.,  §  805,  etc ;  WU- 
Pm  V.  Andertan^  1  Bam.  &  Aid.,  450 ;  Bedfield  on  Car., 
§  713.) 
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Hence,  it  is  quite  clear  that  the  defendant,  prior  to  Angust 
6,  became  liable  to  the  plaintiff  for  a  wrongful  converBion  of 
the  property ;  and  we  will  inquire  whether  anything  occurred 
afterward  to  relieve  him  to  any  extent  from  responsibility. 

It  is  not  claimed  that  the  executions  against  Gregory  alone 
in  any  way  affected  the  rights  of  the  plaintiff;  but  the  defence 
is  based  upon  the  execution  againBt  the  plaintiff.  Nothing 
was  really  done  by  virtue  of  the  latter  execution.  The  pro- 
perty was  not  sold  upon  it,  and  nothing  was  realized  or  applied 
upon  it.  The  property  was  sold  by  virtue  of  the  execution 
against  Gregory  as  his  property,  and  the  proceeds  applied 
upon  it  in  satistaction,  j>r«>  temiOy  of  Gregory's  debt.  I  do 
not,  therefore,  see  how  it  can  be  claimed  that  the  execution 
against  the  plaintiff  in  any  way  furnishes  any  defence.  If  the 
property  had  been  sold  under  that  execution,  it  would  have 
been  otherwise. 

After  a  conversion  of  property,  the  title  still  remains  in  the 
owner,  and  the  property  can  be  taken  from  the  wrong-doer 
upon  on  execution  against  the  owner  and  sold,  and  the  pro- 
ceeds applied  upon  his  debt,  and  the  owner  will  thus  have 
the  benefit  of  the  property ;  and  in  such  case  the  wrong-doer 
can  set  up  this  seizure  and  sale,  not  as  an  entire  defence,  but 
in  mitigation  of  damages,  for  the  reason  that  it  would  be 
unjust  for  the  owner  to  recover  the  value  of  the  property 
after  he  has  thus  had  the  benefit  of  it.  It  is  not  the  fact  of 
the  seizure  that  gives  the  defence,  but  that  it  has  been  seized 
under  such  circumstances  that  the  owner  has  had,  or  could 
have,  the  benefit  of  it.  But  to  protect  the  wrong-doer,  as  the 
law  is  settled  in  this  State,  the  seizure  must  be  at  the  instance 
of  a  third  person,  and  not  at  the  instance  of  the  wrong-doer, 
or  upon  process  in  his  favor. 

In  Hanmer  v.  WiUey  (17  Wend.,  91),  it  was  held  that  after 
the  defendant  had  wrongfully  converted  a  horse,  he  could 
not  show  in  mitigation  of  damages  that  he  had  seized 
and  sold  the  horse  upon  process  in  his  own  favor.  But 
in  HiggvM  v.  Whi^My  (24  Wend.,  379),  the  property  had 
been  tortiously  taken  by  the  defendant,  and  was  afterward 
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taken  from  him  bj  process  against  the  plaintiff  in  favor 
of  a  third  party,  and  the  court  held  that  this  could  be 
shown  in  mitigation  of  damages  upon  the  ground  that,  with- 
out any  agency  of  the  defendant,  the  property  had,  since  the 
conversion  by  him,  been  taken  from  him  by  legal  process, 
and  applied  to  the  plaintiff's  use,  by  paying  the  debt  which  he 
owed  to  a  third  person.  In  Sherry  v.  Schuyler  (2  Hill., 
204),  a  similar  case,  the  court  say :  ^^  The  evidence  offered 
(that  the  property  had  been  taken  from  the  wrong-doer  upon 
process  against  the  plainti^  in  feror  of  a  third  person)  and 
rejected,  was  clearly  admissible  in  mitigation  of  damages,  as 
it  would  have  gone  to  show  that,  independent  of  any  agency 
on  the  part  of  the  defendant,  the  property  in  question  had 
been  applied  to  the  payment  of  the  plaintiff's  debt,  due  to  a 
third  person."  In  Connecticut,  the  courts  hold,  that  the 
seizure  and  sale  of  the  property  after  it  has  been  converted 
upon  process  against  the  owner,  can  always  be  shown  in  miti- 
gation of  damages,  even  in  cases  where  the  process  was  in 
favor  of  the  wrong-doer  himself.  In  Cvrtie  v.  Ward  (20 
Oonn.,  204),  where  it  appeared  in  an  action  of  trover  brought 
by  A.,  against  B.,  that  subsequently  to  the  conversion  com- 
plained of,  B.,  had  attached  the  same  goods  in  a  suit  against 
A.,  and  having  obtained  judgment,  levied  his  execution  on 
such  goods,  and  had  them  applied  in  satisfaction  of  his  debt 
against  A.,  all  in  due  course  of  law,  it  was  held  that  A.  could 
recover  damages  only  for  the  original  taking  of  the  goods,  and 
the  detention  of  them  until  they  were  regularly  attached. 
In  this  case  the  principle  upon  which  such  a  defence  in  miti- 
gation is  allowed,  is  ably  discussed  in  the  opinion  of  the 
court.  Judge  Wattb  says:  ^'  The  plaintiff  resists  this  claim, 
and  insists  that  he  is  entitled  to  recover  the  value  of  the 
goods  at  the  time  of  the  conversion,  with  interest.  This 
claim  of  the  plaintiff  would  be  well  founded  had  he  never, 
subsequent  to  the  conversion,  received  any  benefit  from  the 
property.''  "  For  it  would  be  palpably  unjust  for  the  owner 
to  recover  the  full  value  of  his  goods  in  their  application  to 
the  payment  of  his  debts,  and  then  afterward  recover  that 
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value  from  another  who  has  derived  iio  sabstantial  benefit 
from  his  property."  While  this  case  illustrates  the  principle 
upon  which  this  defence  in  mitigation  of  damages  is  based, 
in  allowing  the  defence  to  be  based  upon  process  in  favor  of 
the  wrong-doer,  it  goes  Airther  than  the  cases  in  this  State  will 
warrant. 

Hence,  I  am  unable  to  see  how  the  execution  against  the 
plaintiff  furnishes  any  defence  to  this  action.  The  property 
was  seized  and  sold  by  virtue  t)f  the  execution  against  Gre- 
gory. It  matters  not  that  the  sheriff  might  have  seized  and 
sold  the  property  as  plaintiff's,  or  that  he  might  have  applied 
the  proceeds  of  iht  sale  upon  the  execution  lagainst  the  plain- 
tiff. He  did  not  do  this.  The  owner  of  the  execution  against 
the  plaintiff  did  not,  so  far  as  appears,  claim  or  desire  a  sale 
upon  his  execution,  and  he  did  not  claim  to  have  the  pro- 
ceeds of  the  sale  applied  upon  his  execution. 

The  plaintiff  lost  and  waived  nothing  by  appearing  at  the 
sheriff's  sale  and  objecting  to  the  «ale.  The  property  remained 
his  until  he  should  receive  in  some  way  satisfaction  for  it 
{Osterhovi  v.  Moberts^  8  Cow.,  48),  and  he  could  claim  it 
fi*om  and  sue  any  person  for  it  until  he  should  procure  satis- 
faction. 

After  the  sale,  the  owner  of  the  execution  against  the  plain- 
tiff did  not  claim  the  proceeds,  but  Harvey  and  Jaffray,  the 
owners  of  the  executions  against  Gregory,  seem  both  to  have 
claimed  them,  and  tihe  plaintiff  interested  himself  to  have  the 
proceeds  applied  upon  the  Harvey  execution  instead  of  the 
other  one.  I  do  not  see  how  this  act  of  the  plaintiff  could 
affect  his  rights,  so  long  as  there  was  no  proof  or  finding  of 
the  referee  that  he  did  anything  to  prevent  the  application 
of  the  proceeds  upon  the  execution  against  himself. 

I  have  thus,  by  the  application  of  plain  principles  of  law  to 
the  facts  of  this  case,  reached  a  conclusion  adverse  to  the 
defendant  While  it  may  be  hard  for  the  defendant  to  be 
obliged  to  pay  for  this  property,  he  has  brought  the  hardship 
upon  himself  by  his  unnecessary  interference  with  the  pro- 
perty and  rights  of  another,  and  he  must  abide  the  eonse- 
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qnences  of  his  own  voluntary  acts.  The  order  of  the  General 
Term  must  be  reversedy  and  judgment  upon  the  report  of  the 
referee  affirmed  with  costs. 

All  concur. 

Judgment  accordingly. 


48      17 

William  H.  Pabsons  et  al.,  Bespondents,  v,  Jacob  Loucks    lus  sw 

et  al.,  Appellants. 

A  parol  contract  to  mannfactare  and  deliyer  a  quantity  of  paper,  sach 
paper  to  be  thereafter  manufactured  at  the  contractor's  mills,  is  not 
within  the  provisions  of  the  statute  of  frauds.     (Gray,  C,  dissenting.) 

(AiguedMay  11, 1871 ;  decided  September  term,  1871.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court,  in  the  city  of  New  York,  affirming  a  judgment  in 
favor  of  plaintiffs,  entered  upon  the  report  of  a  referee. 

The  action  is  to  recover  damages  for  an  alleged  breach  of 
contract  to  manufa<;ture  and  deliver  a  quantity  of  paper. 

The  referee  to  whom  this  case  was  referred  found,  and 
reported  as  matter  of  fact : 

1st  That  on  or  about  the  30th  day  of  October,  1862,  it 
was  agreed  between  the  plaintiffs  and  the  defendants,  who 
then  were  and  still  are  copartners  as  paper  manufacturers, 
that  the  defendants  should  manufacture  and  deliver  to  the 
plaintiffs,  at  the  city  of  New  York,  ten  tons,  to  wit,  20,000 
pounds  of  book  paper,  similar  to  other  paper  which  the 
defendants  had  previously  made  for  the  plaintiffs,  as  soon  as 
they,  the  defendants,  should  finish  certain  other  orders  for 
paper,  which  they  stated  they  had  on  hand,  and  would  take 
about  three  weeks  from  said  date  last  mentioned,  with  a  fair 
supply  of  water,  to  finish ;  and  that  the  plaintiffs  on  such 
delivery  should  pay  the  defendants  therefor  thirteen  cents  a 
pound,  less  a  discount  of  five  per  cent. 

2d.  That  in  the  month  of  January,  1863,  and  in  or  about 
Sickels — ^Vol.  in.         8 
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the  middle  of  that  month,  the  defendants  stated  to  the  plain- 
tiffs that  they  would  not  perform  the  said  agreement,  or  man- 
ufacture or  deliver  said  paper,  and  refused  to  perform  the 
said  agreement,  although  thereto  requested  by  the  plaintiffs, 
and  that  the  plaintiffs  were  at  all  times  ready  and  willing  to 
receive  said  paper  and  pay  for  the  same,  pursuant  to  the 
terms  of  the  said  agreement,  and  that  said  defendants  have 
never  delivered  to  said  plaintifis  said  ten  tons  of  paper,  or 
any  part  thereof,  but  have  refused  so  to  do. 

3d.  That  by  reason  of  the  breach  of  the  said  agreement 
the  plaintiffs  have  sustained  damage  to  the  amount  of  $1,930, 
as  of  the  time  when  such  breach  occurred,  the  difference 
between  the  contract  price  (thirteen  cents,  less  five  per  cent 
discount)  per  pound,  and  the  market  price  of  such  paper 
(twenty-two  cents  per  pound)  at  the  time  of  such  breach,  on 
30,000  pounds,  amount,  to  said  sum  of  $1,930. 

As  matter  of  law:  That  the  plaintiffs  are  entitled  to 
recover  of  the  defendants  said  sum  of  $1,930,  with  interest 
thereon  since  the  1st  day  of  January,  1863,  that  is  to  say, 
the  sum  of  $2,301.51,  with  costs. 

Augvstvs  F.  Smith  for  the  appellants.  The  contract  was 
void  under  the  statute  of  frauds.  (2  R.  S.,  136,  §  3 ;  Chitty 
on  Con.,  66 ;  Bondeaai  v.  WyaU^  2  H.  Black.,  63 ;  Downs 
V.  Bo88y  23  Wend.,  272,  273 ;  Seymour  v.  Davisy  2  Sand.;  S. 
C,  239 ;  Ga/rbutt  v.  Watson,  5  B.  &  A.,  613 ;  Smith  v.  JST. 
T.  C.  JR.  B.  Oo.y  4  Keyes,  200 ;  Smith  v.  Surman,  9  B.  & 
0.,  561 ;  Ckmrtright  v.  St&wwrt,  19  Barb.,  456,  458  ;  Watts 
V.  Friend,  10  B.  &  0.,  446 ;  WiCkes  v.  Athmson,  6  Taunt., 
11 ;  dissenting  opinion,  Shtth,  J*,  in  Mead  v.  Case,  33  Barb., 
202 ;  Story  on  Sales,  §  260  a,  and  notes,  pp.  270,  274 ;  Owrdr 
ner  v.  Joy,  9  Metcalf,  177 ;  Zamb  v.  Crafts,  12  Metcalf , 
853-6 ;  Bohertson  v.  Vaughan,  5  Sand.  S.  0.  R.,  1 ;  Dona- 
van  V.  WiUson,  26  Barb.,  138 ;  Croohshank  v.  BurriU,  18 
J.  R.,  58 ;  Stevens  v.  Santee,  51  Barb.,  532,  545.) 

John  E.  Parsons  for  the  respondents.  The  contract  was 
for  work  and  labor,  and  not  within  the  statute  of  frauds. 
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{Orookahank  v.  BvrriUy  18  J.,  68 ;  SewaU  v.  Fitch^  8  Cow., 
21 S  ;  Hobertsony,  Va/aghcmj  S  Sand.,  1 ;  Bronson  v.  Wimany 
10  Barb.,  406 ;  Donovcm  v.  WUson^  26  Barb.,  138 ;  Parker 
V.  Sckenek,  28  id.,  88 ;  Mead  v.  Case,  83  Barb.,  202 ;  Tow- 
ers V.  Osbaniy  1  Str.,  506 ;  Bondeau  v.  WyaU^  2  H.  Black., 
68 ;  Cooper  v.  EUtoriy  7  T.  K.,  lY ;  Clayton  v.  Andrewsy  4 
Burr.,  2101 ;  Buaton  v.  jB««2«B,  8  East.,  805 ;  MfoJdow  v.  /^ 
Mangles^  1  Taunt,  318, 820 ;  JEmereon  y.  JETeeUe^  2  Taunt., 
42;  <?r(W6«  v.  jBw*,  8  M.  &  S.,  178;  Clay  v.  Fa^,  86 
Eng.  L.  &  E.,  540 ;  Mixer  v.  Bowarthy  21  Pick.,  205  ;  J^f^en- 
cer  V.  Coney  1  Met.,  288 ;  Bight  v.  Ripley y  19  Maine,  187 ; 
CummMigs  v.  JDenoUty  26  id.,  897 ;  Abbott  y.  CHlcAriety  88 
id.,  260 ;  Edwards  y.  <?.  71  Baikoayy  48  id.,  879 ;  -4Han,  y. 
JarviSy  20  Conn.,  88 ;  EicJidberger  y.  McCa/uleyy  5  Har.  & 
J.,  213 ;  jS^{2  y.  J/t/A^m^rmA:,  1  Bichardson,  199  ;  Caaon  y. 
Cheelyy  6  Gteo.,  554 ;  Phipps  v.  McParlaUy  3  Min.,  109 ; 
Bennett  y.  iVy^,  4  Greene,  Iowa,  410.) 

HuwT,  C.  The  paper  to  be  deliyered  was  not  in  existence 
at  the  time  of  the  making  of  the  contract  in  October,  1862. 
It  was  yet  to  be  brought  into  existence  by  the  labor  and  the 
Bcienoe  of  the  defendants.  Of  the  20,000,  pounds  to*  be 
deliyered,  not  an  ounce  had  then  been  manufoctured.  It  was 
all  of  it  to  be  created  by  the  defendants,  and  at  their  mill. 
In  such  a  case  it  is  well  settled,  that  the  statute  of 
frauds,  does  not  apply  to  the  contract.  The  distinction  is 
between  the  sale  of  goods  in  existence,  at  the  time  of  making 
the  contract,  and  an  agreement  to  manufacture  goods.  The 
former  is  within  the  prohibitio(n  of  the  statute,  and  yoid  unless 
it  is  in  writing,  or  there  has  been  a  deliyery  of  a  portion  of 
the  goods  sold  or  a  payment  of  the  purchase-price.  The 
latter  is  not.  The  statute  reads,  **  eyery  contract ybr  the  sale 
of  any  goods,  chattels  or  things  in  action,  for  the  price  of  fifty 
doUars  or  more,  shall  be  yoid  unless,"  etc.  (2  B.  S.,  186,  §  8.) 
The  statute  alludes  to  a  saie  of  goods,  assuming  that  the  articles 
are  already  in  existence.  This  distinction  was  settled  in  this 
State  in  1820,  by  the  case  of  Crookshanh  y.  Bttrreli  (18 
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John.  E.,  58),  and  has  been  followed  and  recognized  in  many 
others.  {Sewdl  v.  Fiteh^  8  Cowen,  215 ;  Robertson  v. 
Vaughan^  5  Sand.  S.  C.  R.,  1 ;  Broneon  v.  TTimo^i,  10  Barb., 
406  ;  Dofiovan  v.  Willaonj  26  Barb.,  188 ;  Pa/rker  v.  JSchenoky 
28  id.,  38 ;  Mead  v.  Casey  38  id.,  202 ;  Smith  v.  JST.  Y.  Cen- 
tral E.  R.y  4  Keyes,  194.) 

The  present  is  not  one  of  the  border  oases,  in  which  an 
embarrassing  or  doubtful  question  is  presented,  as  where 
wheat  is  sold,  but  the  labor  of  thrashing  remains  to  be  done 
{Downs  V.  MosSy  23  Wend.,  270),  or  a  sale  of  flour  which  has 
yet  to  be  ground  from  the  wheat  {Oarhutt  v.  Woitson^  5  B. 
&  Aid.,  613),  or  the  sale  of  wood  or  timber  which  requires  to 
be  cut  and  corded  {Smith  v.  JT.  Y,  Central  R.  R.j  siipra)^  nor 
where  the  defendants  might  procure  other  parties  to  manu- 
jbcture  the  paper.  (3  Pars,  on  Contracts,  62.)  It  was  a 
simple  naked  agreement  to  manu&ctnre  at  their  own  mills, 
and  deliver  at  a  specified  price,  20,000  pounds  of  paper  of 
specified  sizes,  no  part  of  which  was  in  existence  at  the  time 
of  making  the  contract.  Indeed,  there  is  no  evidence  that 
the  rags  and  other  materials  from  which  it  was  to  be  manu- 
factured were  owned  by  the  defendants,  or  were  in  existence, 
except  so  far  as  it  may  be  argued  that  matter  is  indestructi- 
ble, and  that  in  some  form  they  must  necessarily  have  then 
existed.  As  to  cases  of  this  character,  the  course  of  decisions 
in  this  State  has  been  uniform.  If  we  desired  to  do  other- 
wise, we  have  no  choice ;  we  must  follow  them. 

The  judgment  must  be  affirmed  with  costs. 

Oray,  C.  (dissenting.)  I  concede  that  prior  to  the  decision  in 
Downs  dk  Skdlinger  v.  Ross  (23  Wend.,  270),  the  contract  in 
question  would,  by  an  adherence  to  the  rule  of  construction 
established  in  this  State,  have  been  held  to  be  a  contract  for  work 
and  labor,  not  for  the  sale  of  goods.  As  far  back  as  1820,  in 
OrooJcshanh  v.  Burrelly  a  contract  to  make  and  deliver  the 
woodwork  of  a  wagon  was  held  to  be  a  contract  for  work  and 
labor.  Spbnceb,  Oh.  J.,  in  delivering  the  opinion  of  the 
court,  cited  Towers  v.  Osborne  (1st  Strange,  606),  which  was 
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for  the  sale  of  a  chariot,  to  be  made,  and  held  not  to  be 
within  the  statute,  and  Clayton  y.  Andrews  (4  Burrows, 
2101),  which  was  upon  a  contract  for  the  sale  of  wheat, 
not  yet  thrashed,  and  to  be  thrashed  and  delivered,  which 
in  Rondecm  y.  Wyatt  (2  H.  Black,  63)  and  in  Cooper  y 
EUton  (7  T.  R,  14)  was  held  to  be  well  decided  for  the 
reason,  as  he  (Eskton,  Ch.  J.,)  said  in  Cooper  v.  EUton^ 
something  was  required  to  be  done,  in  order  to  put  the  grain 
in  a  state  in  which  it  was  contracted  to  be  sold.  Ashhuhst, 
J.,  concurred,  as  did  Lawbsnos,  J.,  who  said  there  was  to  be 
some  alteration  in  the  state  of  the  commodity  before  it  was  to 
be  delivered,  and  hence  not  an  unmixed  contract  for  the  sale 
of  the  grain.  Spenobb,  Oh.  J.,  in  Crookshcmh  v.  BurrMj 
said  a  distinction  was  made  between  a  contract  for  the  sale  of 
a  thing  existing  and  one  not  yet  made  and  to  be  delivered, 
and  that  however  refined  the  distinction  might  be,  it  was 
well  settled  and  then  too  late  to  question  it.  The  question 
came  up  again  in  1828  (Sewall  v.  FitcAy  8  Cow.,  215)  upon  a 
contract  made  in  1825,  for  the  sale  of  800  casks  of  nails,  like 
the  work  of  the  wagon,  not  then  wrought  out,  but  to  be  made 
and  delivered  at  a  future  day.  Savage,  Ch.  J.,  in  delivering 
the  opinion  of  the  court,  held,  upon  the  authority  of  Crookr 
%hw(J&  V.  BwrrMy  and  the  cases  there  cited,  referring  specially 
and  with  approval  to  the  cases  in  support  of  the  proposition 
that  a  sale  of  unthrashed  grain,  to  be  thrashed  and  delivered 
at  a  future  day,  was  not  within  the  statute,  and  so  he  held 
the  contract  for  the  sale  of  the  nails  to  be.  This  construction 
of  the  statute  was  acquiesced  in  until  1840,  when  the  case  of 
Downs  (&  SkiUinger  v.  Ross  (28  Wend.,  270)  came  up  for 
consideration.  That,  like  the  contract  in  Andrews  v.  Clayton^ 
was  for  the  sale  of  unthrashed  wheat,  to  be  thrashed  and 
delivered.  Oowen,  J.,  in  a  dissenting  opinion,  conceded  that 
a  contract  to  manufacture  and  sell  would  more  correctly  be 
considered  a  sale  within  the  statute,  but  truthfully  stated  that 
the  cases  referred  to  had  construed  the  statute  to  mean  a  sale 
unmixed  with  a  contract  for  labor,  and  insisted  that  they 
ought  not,  then,  out  of  deference  to  the  more  recent  decisions 
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in  the  English  courts,  to  concede  that  the  decisions,  though 
characterized  as  absurd,  were  so  obviously  wrong  that  they 
ought  then  to  overturn  them.  But  Bboksok,  J.,  with  whom 
Nelson,  Ch.  J.,  concurred,  reiterated  the  doctrine  of  the 
cases  referred  to,  so  far  as  they  held  that  a  contract  for  the 
sale  of  unthrashed  wheat,  including  in  the  same  contract,  and 
as  a  part  of  it,  an  agreement  to  thrash  and  deliver  it,  as  a 
part  of  the  consideration  of  the  price  to  be  paid  for  the 
wheat,  was  an  agreement  for  work  and  labor,  and  not  a  con- 
tract of  sale  within  the  statute,  and  cited  the  more  modem 
cases  in  England  establishing  a  new  judicial  construction  of 
the  act,  followed  by  the  statute  of  George  IV,  chapter  14, 
in  accordance  with  or  declaratory  of  the  meaning  of  the  prior 
statute,  as  those  decisions  had  construed  it  (Brown  on  the 
Statute  of  Frauds,  §  309) ;  and,  in  accordance  with  those 
decisions,  showing,  as  he  claimed,  that  the  English  coiu*ts  had 
'^  got  back  again  on  the  firm  foundation  of  reason  and  com- 
mon sense,"  he  held  the  contract  then  under  consideration  to 
be  within  the  statute.  Among  the  cases  he  cited  was  that  of 
Oa/riuU  v.  WUaon  (5  Bam.  &  Aid.,  618);  Smith  v.  Sv/rmwn, 
(9  Bam.  &  Cress.,  561).  The  former  was  a  contract  for  300 
sacks  of  flour  ^ot  then  ground,  to  be  ground  and  shipped  at  a 
future  time ;  the  latter  was  a  contract  for  the  purchase  of 
timber,  then  in  standing  trees,  at  a  given  price  per  foot  when 
they  should  be  severed  from  the  freehold  by  the  vendor  and 
measured  or  made  ready  for  measurement.  Bailey,  J.,  held 
that  so  long  as  the  vendor  was  felling  the  trees  and  preparing 
them  for  delivery  he  was  doing  work  for  himself;  and  Ln> 
TLEDALE,  J.,  whoso  observatious  cover  the  case  now  under 
consideration,  held  that  where  ^^  contracting  parties  contem- 
plate a  sale  of  goods,  although  the  subject-matter,  at  the  time, 
of  making  the  contract,  does  not  exist  in  goods,  but  is  to  be 
converted  into  that  state  by  the  seller  bestowing  work  and 
labor  upon  his  property  or  his  own  materials,  that  is  a  case 
within  the  statute."  After  Justice  Bbonson  had  cited  these 
cases,  quoting  the  language  of  the  respective  judges,  not  only 
approvingly,  but  as  authority  in  support  of  his  own  opinion, 
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he  did  not  express  himself  with  his  usual  accuracy  when  he 
said  SeuHiU  v.  Mtch  was  not  in  point.  If  the  case  of  GarbuU 
V.  W<xtsony  cited  by  him,  was  not  law,  as  he  affirmed  it  to  be, 
and  the  opinions  of  the  respective  judges  in  Smith  v.  Swrman 
quoted  by  him,  which  he  approved,  were  also  law  and  in 
principle  to  the  point  then  under  consideration,  so  wssSewaU 
T.  Fitch.  One  was  a  contract  with  a  com  merchant  for  the 
sale  of  flour  to  be  manufactured ;  the  other  for  nails  to  be 
manu&ctured.  K  one  was,  as  stated  in  Smith  v.  Swrman^  a 
sale  of  goods,  by  their  being  converted  into  that  state  by  the 
seller's  bestowing  work  and  labor  upon  his  own  materials,  so 
was  the  other.  One  was  to  be  made  out  of  wheat,  and  the 
other  out  of  iron.  The  difference  consists  solely  in 
de  to  be  made  and  the  material  out  of  which  it  is  to  be  made, 
and  not  a  whit  in  the  principle  involved.  The  learned  judge 
was  careful  not  to  state  that  the  ruling  in  SewaU  v.  Fitch 
could  be  sustained ;  and,  from  the  views  expressed  by  him, 
no  doubt  is  entertained  that,  if  a  case  like  it  in  its  facts  had 
been  before  him,  he  would  have  overruled  it.  The  founda- 
tion upon  which  it  rested  became  so  undermined  by  the  deci- 
sion in  Downs  dk  SkiUinger  v.  HosSy  and  the  approved  opin- 
ions in  the  cases  cited,  that,  while  the  judges  then  occupying 
the  bench  of  that  court  continued  to  be  its  incumbents,  and 
not  until  after  the  organic  law  of  the  State  had  undergone 
a  change,  and  with  it  the  judicial  system  of  the  State,  the 
case  of  SewaU  v.  Fitch  was  not,  so  far  as  I  have  been  able  to 
discover,  so  brought  to  the  attention  of  our  courts  as  to  make 
it  a  subject  of  comment.  In  1850,  it  was,  in  the  court  from 
which  this  appeal  came,  a  controlling  authority.  {Robertson 
r.  Vaughn^  5  Sandf.  S.  C,  1,  5.)  In  that  case,  a  contract  for 
making  and  delivering  molasses  shooks  and  heads  was  regarded 
as  within  the  mischiefs  the  statute  intended  to  remedy,  and, 
therefore,  a  contract  for  the  sale  of  goods ;  but,  as  it  was 
not  distinguishable  from  SewaU  v.  Fitch,  the  contract 
was  held  not  to  be  within  the  statute.  The  judge  deli- 
vering the  opinion  observed  that,  if  all  the  contracts 
between  merchants  and  manufacturers  for  the  purchase  of 
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goods  to  be  thereafter  mcmufactnired  are  to  be  excepted 
from  the  statate  of  frands,  there  seemed  to  be  little 
reason  for  retaining  all  those  provisions  of  the  statute,  which 
relate  to  the  sale  of  goods  to  be  delivered  on  a  future  day, 
since  it  is  hardly  possible  to  imagine  an  exception  more 
arbitrary  in  its  nature  and  more  contrary  to  the  policy  upon 
which  the  statute  is  admitted  to  be  founded ;  and  under  the 
circumstances  that  court  thought,  "  that  it  belonged  only  to 
the  court  of  ultimate  jurisdiction  to  set  aside  thd  authority  of 
that  decision."  It  is  not  a  little  remarkable  that  the  learned 
court  made  no  mention  of  the  case  of  Downs  <b  SkiUinger  v. 
Ros8^  and  in  which  the  opinion  of  LrrrLEDALE,  J.,  in  clear 
conflict  with  the  doctrine  of  the  case  of  SewdU  v.  JFttch,  was 
quoted  and  approved.  In  1854,  the  case  of  SewaU  v.  Fitch 
was  again  the  subject  of  comment  and  disapproved.  {Court- 
right  V.  Stewart^  19  Barb.,  455, 458.)  It  was  again  the  subject 
of  comment  in  each  of  the  following  cases :  Donovan  v.  Wil- 
son (26  Barb.,  138) ;  Parker  v.  Schenck  (28  id.,  38) ;  and 
Mead  v.  Case  (33  id.,  202).  In  Donova/rh  v.  Wilson  it  was 
followed,  though  conceded  to  have  been  questioned  in  Downs 
V.  RosSy  in  Johnson  v.  Wanger^  and  in  Courtrigkt  v.  Stewart. 
In  Parker  v.  Schenck  a  contract  to  make  and  deliver  a 
double-acting  pump  was  held,  as  the  learned  judge  who  deliv- 
ered the  opinion  of  the  court  stated,  to  come  "within  that 
class  of  cases  referred  to  by  Judge  Bronsok,  in  Downs  v. 
RosSy  as  cases  out  of  the  statute."  A  closer  observation  of 
that  case,  I  think,  would  have  convinced  the  learned  judge 
that  BsoNsoN  did  not  refer  to  any  case  or  class  of  cases  which 
he  conceded  to  be  cases  out  of  the  statute.  In  the  prevailing 
opinion  in  Mead  v.  Ca>se^  the  case  of  SewaU  v.  Fitch  was  a 
controlling  authority,  and  no  mention  was  made  of  Downs  v. 
Boss  in  the  dissenting  opinion.  It  was  approved ;  SewaU  v. 
Fitch  disapproved.  The  inharmonious  views  entertained  and 
put  forth  by  the  courts  of  this  State,  and  their  reluctance  to 
occupy  the  grounds  established  by  the  cases  cited  and  approved 
by  Judge  Bbonson  and  characterized  by  him  as  resting  upon 
the  firm  foundation  of  reason  and  common  sense,  has  resulted 
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in  bringing  a  question  similar  in  principle  to  the  consideration 
of  the  Court  of  Appeals.  {Smith  v.  The  N.  T.  Cen.  H.  H. 
Co.^  4  Keyes,  180,  199,  200.)  It  arose  upon  a  verbal  contract 
for  the  sale  of  cord-wood,  to  be  worked  by  the  vendor  out  of 
a  certain  lot  of  standing  trees  owned  by  him,  and  delivered  at 
a  future  day,  at  a  certain  price  per  cord,  and  it  was  held  to  be 
within  the  statute.  Judge  Woodsuff,  in  delivering  the  opinion 
of  the  court,  alluding,  no  doubt,  to  the  cases  in  which  a  con- 
tract for  building  a  carriage  had  been  held  not  to  be  within 
the  statute,  said,  in  substance,  that  '^  distinction  had  been 
made,  that  seemed  rather  designed  to  evade  the  statute  than 
to  guard  against  the  evils  which  the  statute  was  designed  to 
prevent,"  and  that  there  did  not  seem  to  be  any  '^  sensible 
reason  for  holding,  in  reference  to  two  verbal  contracts. with 
wagonmakers  for  the  purchase  and  delivery  of  twenty 
wagons  on  a  future  time  named,  that  one  is  void  because  one 
wagonmaker  has  the  wagons  on  hand,  and  the  other  is  valid 
because  the  other  wagonmaker  must  manufacture  them  in 
order  to  their  delivery  at  the  time  appointed ; "  and  after 
quoting  the  language  of  Bailbt  and  Lhtledale,  JJ.,  referred 
to  and  quoted  in  the  opinion  of  Bbonson,  J.,  in  Downs  v. 
So8s  {supra\  said  he  ^^  could  not  assent  to  any  case  which  has 
decided  that  such  a  contract  is  not  within  the  statute."  If 
we  are,  as  I  think,  we  should  be  governed  by  the  case  of 
Downs  V.  Ro88<i  decided  by  the  Supreme  Court,  and  the  case 
last  cited  so  recently  decided  in  the  Court  of  Appeals,  and 
the  principles  enunciated  in  each  of  them,  the  judgment  in 
the  case  we  are  now  considering  should  be  reversed.  The 
fact  that  the  materials  out  of  which  the  paper  was  to  be 
manufactured  were  not  designated,  or  may  not  have  been  in 
being,  is  quite  immaterial.  {Seymour  v.  Dams^  2  Sand.  S. 
C.  E.,  239,  241.)  If  in  the  sale  of  an  article  to  be  manu- 
fitctured,  or  partly  manufactured  out  of  the  vendor's 
own  materials,  the  proportion  in  which  the  labor  to  be 
bestowed,  is  to  increase  the  value  of  the  thing  sold,  is  to  be 
taken  into  consideration,  what  must  the  proportion  be  ?  No 
case  can  be  found  furnishing  a  test.  If  the  article  upon 
SicKSLS — Yoim  ni.        4 
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which  the  labor  is  to  be  bestowed  is  in  eswj  and  designated 
like  the  wheat  in  Downs  v.  Ros9^  or  the  trees  in  Smith 
y.  The  OMbraH  R.  R.  Co.^  is  the  test,  then  a  contract 
for  the  sale  of  the  trees  when  cnt  into  cord-wood  or 
splinters  for  matches  woold  be  within  the  statute;  for 
anght  that  appears,  we  are  at  liberty  to  assert,  and  I 
am  inclined  to  think  an  investigation  would  show  the 
assertion  that  the  proportionate  value  is  not  remarka- 
bly unequal  of  working  iron  into  nails,  as  in  SewaU  v. 
FUohy  or  unthrashed  \(iieat  into  merchantable  wheat,  at  the 
price  to  be  paid  for  it,  as  in  i^oum^  v.  ^{»m,  or  wheat  into  flour, 
as  in  Oa/rhuU  v.  Watson^  or  standing  timber  into  cord-wood, 
as  in  Smith  v.  The  Central  RaUraad  Compa/ny^  or  rags  or 
other  materials  into  paper,  as  in  the  case  imder  consideration. 
Whether  the  labor  which  the  vendor  is  to  bestow  upon  his 
own  work  is  of  greater  or  less  value  than  the  material  upon 
which  it  is  bestowed,  is  not  such  a  test  of  the  character  of 
the  contract  as  to  change  it  from  a  contract  for  the  sale  of 
goods  into  a  contract  for  work  and  labor ;  and,  unless  the 
principles  put  forth,  and  which  controlled  the  decisions  in 
Dovme  v.  RosSy  and  in  Smith  v.  The  Central  Rail/road  Comr 
panyy  are  to  give  way  to  the  overruled  opinion  of  Cowen,  J., 
which  that  learned  judge  based  solely  upon  the  authority  of 
the  early  cases  to  which  I  have  referred,  and  not  upon  any 
just  construction  of  the  statute,  conceding,  as  he  did,  that  a 
contract  to  manufacture  and  sell,  as  this  is,  would,  more  cor- 
rectly, be  considered  a  sale  within  the  statute. 

The  judgment  appealed  from  should  be  reversed. 

All  concur  for  affirmance,  except  Gray,  C,  dissenting. 

Judgment  affirmed,  with  costs. 


187L] 


Lynch  v.  Johnson. 


27 


Statement  of  case. 


LxoNABD  J.  Lynoh,  Appellant,  v,  Edward  C.  Johnson, 

Bespondent. 

Sections  292  and  294  of  the  Code  famish  a  substitute  for  the  creditor's  bill, 
as  formerly  used.  The  service  of  the  order,  under  those  sections,  takes 
the  place  of  the  conmiencement  of  a  suit  under  the  old  system,  and  gives 
the  Judgment  creditor  the  priority  of  a  vigilant  creditor,  and  a  lien  upon 
the  equitable  assets  of  the  debtor. 

A  final  order  of  a  Judge,  in  proceedings  under  section  294,  requiring  the 
debtor  of  a  defendant  to  i>ay  his  debt  to  the  plaintifT,  renders  this  lien 
effectual ;  and  payment,  or  liability  to  pay,  in  pursuance  of  such  order, 
is  a  defence  to  the  debtor  in  an  action  against  him  by  his  creditor,  or  by 
an  assignee  who  is  not  shown  to  be  a  bona  flde  purchaser  for  value  of  the 
claim,  prior  to  the  actruing  of  the  lien. 

(Aigued  May  12, 1871 ;  decided  September  term,  1871.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  jadieial  district,  reversing  a  judgment  in 
fitvor  of  plaintiff,  entered  upon  a  verdict,  and  reversing  an 
order  denying  a  motion  for  a  new  trial,  and  granting  a  new 
trial. 

This  was  an  action  for  the  recoyery  from  the  defend- 
ant, as  surviTing  partner  of  the  firm  of  Johnson  &  Bliss, 
of  the  balance  of  $911.50  due  to  Henry  C.  Acker  for 
services  rendered  to  them  as  clerk,  and  the  frirther  sum 
of  fifty-eight  dollars  collected  by  the  said  defendant  as  such 
surviving  partner  for  the  said  Acker,  both  of  which  sums 
the  plaintiff  in  his  complaint  alleges  to  have  been  assigned 
by  Acker  to  him,  in  and  by  an  assignment  duly  executed 
to  him,  on  the  1st  day  of  March,  1868,  for  a  valuable 
consideration.  The  defendant  first  put  in  issue  the  execution 
of  such  assignment  generally,  and  then  its  execution  at  the 
time  of  its  date.  He  then,  after  admitting  his  indebtedness 
to  Acker  of  the  said  sum  of  fifty-eight  dollars,  collected  for 
him  as  above  stated,  and  the  further  sum  of  $127  for  the  bal- 
ance of  his  share  of  the  profits  on  the  purchase  and  sale  on 
joint  account  of  a  quantity  of  lemons,  amounting  in  all  to 
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$185,  sets  up  the  commencement  of  proceedings  for  the 
examination  of  the  defendant  as  a  debtor  to  Acker  in  relation 
to  SQch  indebtedness,  before  Judge  Ikobahah,  one  of  the  jus- 
tices of  the  Supreme  Court,  on  the  return  of  an  execution 
unsatisfied,  issued  upon  a  judgment  in  that  court  in  favor  of 
Thomas  Byer  and  William  Eyer  against  said  Acker  for 
$1,191.30,  and  an  order  made  thereon  by  the  said  justice  on 
the  16th  day  of  March,  1863,  by  which  defendant  was 
directed  to  pay  the  said  sum  of  $185,  to  the  said  Thomas 
and  William  Ryer  or  their  attorney,  to  be  credited  on  their 
said  judgment. 

On  the  trial  of  the  issues  at  the  circuit,  the  plaintiff  intro- 
duced an  assignment  to  him  from  the  said  Acker,  bearing 
date,  and  duly  acknowledged  before  a  notary  public,  on  the 
6th  day  of  March,  1863,  to  him  (the  plaintiff)  for  the  con- 
sideration of  one  dollar,  assigning  and  transferring  all  the 
rights,  claims  and  interests  he  had  against  the  firm  of  John- 
son &  Bliss,  and  against  Edward  0.  Johnson  personally,  to 
have  and  to  hold  the  same  for  himself  at  his  own  risk,  and 
then  rested. 

The  following  facts  then  appeared  by  the  evidence  on  the 
part  of  the  defendant  Johnson :  that  an  order  for  his  examina- 
tion, bearing  date  the  4th  day  of  March,  1863,  and  the  affidavit 
on  which  it  was  granted,  were  served  upon  him  on  that  day; 
that  the  said  order  contained  a  direction  for  the  service  thereof 
and  of  said  affidavit  on  Acker,  and  proof  of  such  service  on 
the  6th  day  of  March  was  given. 

Johnson  was  examined  under  the  order  on  the  16th  day 
of  the  same  month  of  March,  being  the  return  day  thereof^ 
and  an  order  was  thereupon  made  on  the  same  day  directing 
him  to  pay  the  said  debt  of  $185  to  the  said  Thomas  and 
William  Ryer,  to  be  credited  on  their  judgment,  as  alleged 
in  the  answer  of  the  defendant. 

The  said  examination  was  had  in  the  presence  of  Acker  and 
his  attorney,  and  nothing  was  said  by  either  of  them  about  an 
assignment  of  Johnson's  debt  to  the  plaintiff.  Acker  was  not 
examined  on  that  proceeding. 
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It  appeared,  by  the  croaa-examination  of  Johnson  by  the 
plaintiff,  that  he  had  not  paid  over  the  money  as  directed  by 
the  order,  but  had  given  notes  over  due  therefor,  as  security, 
after  this  suit  was  commeaced.  Those  notes  were  not  indorsed 
by  Johnson,  and  he  thought  they  had  not  been  paid. 

After  this  evidence  was  given,  the  said  Henry  C.  Acker 
was  examined  by  the  plaintiff  in  relation  to  the  execution  of 
the  assignment. 

His  testimony  on  that  question  is  sufficiently  stated  in  the 
opinion  of  the  chief  commissioner. 

At  its  close,  the  judge  charged  the  jury  ^^that  if  the 
assignment  by  Acker  was  executed  on  March  5, 1863,  on  or 
before  the  service,  on  March  6,  1863,  on  him  of  the  order  of 
Judge  Ingraham  of  March  4,  1863,  the  plaintiff  was  entitled 
to  recover."    To  which  charge  the  defendant  duly  excepted. 

He  also  instructed  them  that  the  amount  the  plaintiff,  in 
such  case,  was  entitled  to  recover,  was  the  said  sum  of  $189.06, 
with  interest,  to  whidbi  the  defendant  also  excepted. 

Theodore  D,  Dvmon  for  appellant.  (Points  not  received 
by  reporter.) 

John  E,  Pwrsons  for  respondent.  Notice  to  the  judg- 
ment debtor  was  not  necessary.  {Kmeas  v.  Harding^  4  How., 
178 ;  Foster  v.  Prmce^  8  Abb.,  407 ;  S.  0.,  18  How.,  258, 
N.  T.  Gen.  T. ;  Sedey  v.  Qmrison^  10  Abb.,  460 ;  Holmes 
V.  Jordim^  16  Abb.  P.  R.,  410,  note ;  Pa/rker  v.  JBvm,t^  id. ; 
Ward  V.  Beebe,  16  Abb.  P.  R,  872 ;  affirmed  in  17  Abb.,  1 ; 
Gibson  v.  Haggeriy^  87  N.  T.,  554.)  The  issuing  and  service 
of  the  order  created  a  lien  upon  the  debt,  which  was  perfected 
by  the  order  directing  payment  to  the  Ryers.  {Eimonston 
V.  MoLovd^  16  N.  T.,  544.)  Plaintiff  took  subject  to  this 
lien.    {Bush  v.  Zathrcpy  22  N.  T.,  635.) 

LoTT,  Oh.  0.  It  is  unnecessary  to  consider  the  effect  of  the 
order  made  by  Justice  Ingraham,  directing  the  defendant  in 
this  action  to  pay  the  amount  of  his  indebtedness  to  Acker 
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over  to  Thomas  and  William  Bjer,  his  judgment  creditors. 
The  plaintiff  has  failed  to  establish  any  right  to  that  sum,  and 
therefore  his  recoveiy  of  it  was  erroneous.  His  own  testi- 
mony clearly  established  the  &ct  that  the  assignment  under 
which  he  claimed  his  title  was  not  delirered  to  Lynch,  the 
plaintiff. 

He  did,  it  is  true,  in  answer  to  the  question  by  his  counsel, 
whether  the  signature  to  the  assignment  was  his,  say  that  it 
was ;  that  it  was  executed  in  New  York  on  March  6 ;  that  he 
went  before  a  notary  and  executed  it  on  that  day ;  and  he  after- 
ward stated  that  the  assignment  was  executed  early  in  the 
morning,  about  nine  o'clock ;  but  his  cross-examination  dis- 
closed the  fact  that  he  did  not  see  Lynch,  the  plaintiff,  and 
that  no  one  was  present  on  his  behalf,  either  at  the  time  the 
assignment  was  signed  or  when  it  was  acknowledged  before 
the  notary.  He  said,  on  his  direct  examination,  in  addition 
to  what  he  testified,  as  above  stated,  in  relation  to  the  execu- 
tion of  the  assignment,  that  he,  at  that  time,  resided  in  Syra- 
cuse, and  that  he  had  come  to  New  York  the  night  before 
the  6th  of  March  ^'  on  some  private  matters,  and  to  see  about 
this  daim,"  and  that  he  left,  on  his  return  to  Syracuse, 
^' about  noon,  eleven  o'clock,"  of  the  5th  of  March,  and 
reached  there  that  night  about  eight. 

On  his  cross-examination  he  said  that  he  ^^  got  to  the  city 
of  New  York  on  the  morning  of  the  fifth  of  March,  and 
was  there  three  or  four  hours ; "  that  the  private  matters 
which  he  had  come  down  about  related  to  his  mother's 
affairs,  and  also  to  his  own  ;  that  Mr.  Marcou,  his  attorney  at 
the  time,  was  one  of  the  persons  he  saw  in  reference  to 
them ;  and  on  being  asked  whether  he  could  recollect  of  see- 
ing anybody  else,  he  answered, ''  no  special  persons,"  and 
afterward  in  answer  to  a  question,  whether  he  remembered 
that  he  saw  anybody  else  on  business  which  brought  him  to 
New  York,  but  Mr.  Marcou,  he  said  ^^  I  think  not."  He 
then,  after  stating  that  his  business  with  Mr.  Marcou  ^^was 
in  relation  to  this  claim  against  Mr.  Johnson,"  ^^  to  try  and 
collect  it ; "  on  being  asked  whether  he  made  any  effort  to 
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collect  it,  he  answered,  ^^  nothing  more  than  what  I  had  to 
do  with  Mr.  Marcou." 

After  stating  that  he  had  made  an  effort  with  him  to  col- 
lect it,  he  was  asked,  what  was  the  effort  he  made ;  he 
answered :  ^^  I  stated  to  Mr.  Marcou  the  facts  in  the  case, 
and  he  advised  me  to  make  an  assignment."  He  then,  on 
being  asked  the  question,  ^^  that  is  the  effort  yon  made  to  col- 
lect it,  by  making  an  assignment  t "  answered,  ^^  yes,  sir." 
He  was  then  asked,  if  he  conld  remember  anybody  bnt  Mr. 
Maroon,  whom  he  saw  at  that  time,  whom  he  knew,  and  his 
answer  was,  ^'  I  don't  know  as  I  can,"  and  to  the  question, 
"  Ton  can't  recollect  anybody  whom  yon  saw,  whose  name 
yon  recollect  bnt  Mr.  Marcou  ?"  He  answered :  ^'  Kot  posi- 
tively ;  I  can't."  And  after  stating  that  the  sheriff  served 
the  papers  on  him,  in  the  proceedings  for  the  examination  of 
Johnsoii,  about  the  middle  of  the  day,  or  the  next  day  after 
he  got  home,  he  was  asked  this  question :  '^  Will  you  swear 
positively  that  it  was  on  the  fifth  of  March  on  which  you 
executed  this  assignment?"  He  answered:  ^^ I  will  swear 
positively,  that  to  the  best  of  my  recollection  it  was." 

He  was  then  asked  by  the  court,  ^'  Had  you  left  that  in 
his  hands  for  collection  previous  to  the  execution  of  the 
assignment  ? "  And  he  said  in  reply,  ^^  I  had  written  to  Mr. 
Marcou  about  it." 

He  was  then  fiurther  examined  on  behalf  of  the  plaintiff, 
and  stated  that  Mr.  Marcou  was  attending  to  a  real  estate 
suit  then  pending,  in  which  his  mother  was  interested,  and 
which  he  had  for  more  than  two  years  been  conducting,  and 
that  he  went  to  see  him  about  that  suit,  at  the  same  time  he 
saw  him  relative  to  his  claim  against  Johnson.  He  also 
stated,  in  answer  to  different  questions,  that  Lynch,  the  plain- 
tiff, was  his  brother-in-law,  to  whom  he  owed  money;  that  he 
could  not  recollect  how  much,  but  he  thought  it  was  nearly 
$100,  and  that  it  was  on  that  account  the  assignment  was 
made  to  him. 

Neither  Lynch,  the  plaintiff,  nor  Mr.  Marcou  were 
examined,  and  no  other  evidence  than  I  have  above  referred 
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to  was  given  in  relation  to  the  execution  of  the  assignment. 
That  does  not  warrant  the  inference  that  it  was  ever  deliv- 
ered to  or  accepted  by  Lynch,  the  plaintiff,  or  that  it  ever 
in  fact  came  to  his  possession,  or  even  his  knowledge. 

No  presumption  of  such  possession  or  knowledge  can, 
nnder  the  circumstances  disclosed  on  the  trial,  be  drawn  from 
its  production  at  that  time.  It  does  not  appear  that  the  plain- 
tiff was  present.  Mr.  Marcou  was  his  attorney  on  the  record. 
The  complaint  is  signed  by  him,  and  not  by  the  plaintiff,  and 
it  is  not  verified  by  either  of  them  or  by  any  other  person. 
These  facts,  in  connection  with  Acker's  testimony  that  the 
effort  he  made  to  collect  the  claim  was  by  making  the  assign- 
ment under  the  advice  of  Mr.  Marcou,  to  whom  he  had  stated 
the  facts,  and  in  answer  to  a  question  by  the  court  that  he  had 
written  to  Mr.  Marcou  about  its  collection,  tend  to  show  that 
Mr.  Marcou  was  in  fact  his  attorney  and  counsel,  and  not  of 
Lynch,  in  this  action.  At  all  events,  I  find  nothing  to  justify 
the  conclusion  that  the  assignment  was  ever  delivered  to 
Lynch  or  to  any  other  person  for  him,  and  the  judge  erred  in 
submitting  the  question  to  the  jury. 

The  verdict  was  without  evidence  to  support  it,  and  the 
judgment  entered  thereon  and  the  order  made  at  Special 
Term  denying  a  new  trial  were  properly  reversed. 

It  follows  that  the  order  of  reversal  granting  a  new  trial 
must  be  affirmed,  with  costs  and  judgment  absolute,  must  be 
rendered  against  the  appellant  with  costs. 

Eabl,  C.  The  proceeding  under  section  294  of  the  Code 
was  completely  commenced  by  the  service  of  the  order  on 
Johnson,  the  debtor  of  the  judgment  debtor,  and  all  notice 
of  the  proceeding  to  Acker  could  have  been  omitted.  {Gib- 
son V.  Ha/ggerty^  37  N.  T.,  566.)  The  direction  that  a  copy 
of  the  affidavit  and  order  should  be  served  upon  Acker  was 
simply  designed  to  give  him  notice  of  the  proceeding,  and  its 
object  or  purpose  was  not  to  lay  the  foundation  of  any  pro- 
ceeding against  him  personally.  What,  then,  was  tlie  effect 
of  the  service  of  the  order  upon  Johnson  % 
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Proceedings  under  sections  292  and  294  of  the  Code  are 
parts  of  the  same  scheme  for  the  collection  of  debts  inaugu- 
rated by  the  Code.  These  sections  furnish  a  simple  substitute 
for  the  creditor's  bill,  as  formerly  used  in  Chancery.  The 
commencement  of  the  creditor's  suit  in  Chancery  gave  the 
creditor  at  once  a  lien  upon  the  equitable  assets  of  tiie  judg- 
ment debtor.  (Storm  v.  WaddM^  2  Sandf.  Ch.,  494 ;  Brown 
V.  Nichols,  42  K".  Y.,  26.)  He  was  rewarded  as  a  vigilant 
creditor,  the  commencement  of  his  suit  being  regarded  as  an 
actual  levy  upon  the  equitable  assets  of  the  debtor.  Under 
sections  292  and  294,  the  service  of  the  order  takes  the  place 
of  the  commencement  of  the  suit  under  the  old  system,  and 
should  give  the  judgment  creditor  the  priority  of  a  vigilant 
creditor,  and  a  lien  upon  the  equitable  assets  of  his  debtor. 
{Edmonston  v.  McLovd,  16  N.  Y.,  644.)  This  lien  was  ren- 
dered effectual  by  the  final  order  of  the  judge,  directing  the 
defendant  to  pay  his  debt  to  the  plaintiff  in  the  judgment 
against  Acker ;  and  payment,  or  a  liability  to  pay,  in  pursu- 
ance of  that  order,  is  a  defence  to  this  action,  the  plaintiff 
not  having  shown  himself  a  hona  fide  purchaser  of  the  claim 
against  the  defendant  for  value. 

The  order  of  the  General  Term  should  be  affirmed,  and 
judgment  absolute  should  be  rendered  against  the  plaintiff, 
with  costs. 

Leonard,  Hunt,  and  Gray,  CC,  concur  with  £abl,  C. 

Gbat,  C,  concurs  with  Lott,  Ch.  0. 

LoTT,  Ch.  C,  expresses  no  opinion  as  to  question  discussed 
by  Eabl,  C. 

Order  of  General  Term  affirmed,  and  judgment  absolute 
against  plaintiff,  with  costs. 

SiCKBLb-  -Vol.  HI.        5 
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Delilah  Welts,  Respondent,  v.  The  Connbotiout  Mutual 
Life  Insubanoe  CoMPAjNif  Appellant. 

▲  proyision  in  a  policy  of  life  insurance,  forfeiting  the  policy  in  case  the 
asBored  shall  enter  into  any  military  or  naval  service  without  the  consent 
of  the  company,  includes  only  such  service  as  will  require  the  person 
entering  into  it  to  do  duty  as  a  combatant.  An  employment  therefore, 
hy  military  authorities,  in  constructing  a  railroad  bridge,  is  not  within 
the  prohibitions  of  the  policy,  and  does  not  invalidate  it 

At  the  time  of  issuing  the  policy  in  question,  defendant  for  a  further  pre- 
mium of  fifty  dollars,  by  a  written  instrument,  gave  the  assured  permis- 
sion to  go  south  of  the  thirty-sixth  degree  of  north  latitude  and  reside 
there  during  the  time  of  one  year ;  provided,  and  with  the  understanding 
and  agreement,  that  the  policy  did  not  insure  against  death  fix>m  any  of 
the  casualties  or  consequences  of  war  or  rebellion,  or  from  belligerent 
Ibrcea  While  engaged  in  building  a  railroad  bridge,  under  the  direction 
of  the  miUtaiy  authorities  of  the  United  States,  about  thirty  miles  in  the 
rear  of  the  Union  army,  and  still  further  from  the  Confederate  forces, 
the  assured  was  shot  and  killed  by  two  of  a  party  of  men  not  in  uniform, 
who  robbed  the  men  employed  upon  the  work  and  residents  near. 

EUd,  that  the  language  of  the  proviso  included  only  death  from  casualties 
or  consequences  of  war  or  rebellion  carried  on  or  waged  by  authority  of 
some  dd  facto  government;  that  this  case  did  not  come  within  that 
limit,  and  that  defendant  was  liable. 

(Argued  May  15, 1871 ;  decided  September  term,  1871.) 

Appeal  from  judgment  of  the  General  Term  of  tho 
Supreme  Court  in  the  seventh  judicial  district,  entered  on  a 
verdict  for  the  plaintiff,  given  by  direction  of  the  court  at 
circuit.  Exceptions  heard  at  the  General  Term  in  the  first 
instance.  (Eeported  below,  46  Barb.,  412.) 

The  action  is  to  recover  the  sum  of  $5,000  insured  by  the 
defendant,  by  a  policy  on  the  life  of  Philip  J.  Welts,  paya- 
ble to  the  plaintiff,  his  wife,  in  ninety  days  after  notice  and 
proof  of  his  death,  dated  September,  1864. 

The  policy  contains  a  proviso  that  in  case  the  said  Philip 
shall,  without  the  consent  of  the  company,  previously 
obtained  and  indorsed  upon  the  x>olicy,  visit  those  parts  of 
the  United  States  which  lie  south  of  the  thirty-sixth  degree 
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of  north  latitude,  between  the  first  of  Jnne  and  the  first  of 
ITovember,  or  shall,  without  such  previous  consent  thus 
indorsed,  enter  into  any  miHtaiy  or  naval  service  whatsoever 
(the  militia  not  in  actual  service  excepted),  the  said  policy 
shall  be  void,  null  and  of  no  effect.  At  the  time  of  issuing 
the  policy,  the  defendants,  in  consideration  of  the  further 
premium  of  fifty  doUars,  by  a  written  instrument  gave  the 
said  Philp  permission  to  go  south  of  the  thirty-sixth  degree 
of  north  latitude,  and  reside  there  or  return,  during  the  term 
of  one  year,  without  prejudice  to  the  policy ;  provided,  and 
the  permission  was  given  with  the  understanding  and  agree- 
ment, that  the  said  Philip  was  not  insured  by  said  policy 
against  death  from  any  of  the  casualties  or  consequences  of 
war  or  rebellion,  or  from  belligerent  forces  in  anyplace  where 
he  may  be. 

The  defendants  allege  by  their  answer : 

1st.  That  the  said  Philip  entered  the  military  service  of 
the  United  States,  and  lost  his  life  while  in  such  service. 

2d.  That  he  lost  his  life  by  the  casualties  or  consequences 
of  war  or  rebellion,  or  from  belligerent  forces,  within  the 
proviso  or  exception  of  the  permission  given. 

The  said  Philip  was  killed  by  pistol  shots  at  Cedar  Hill,  in 
the  northern  part  of  the  State  of  Tennessee,  on  the  Slst  of 
October,  1864.  The  preliminary  proof  of  his  death  was 
furnished  to  the  company  in  due  form.  At  the  time  of  his 
death  he  was  engaged  as  superintendent  in  charge  of  con- 
structing bridges  on  the  Edgfield  and  Kentucky  railroad,  in 
the  employment  of  the  government  of  the  United  States, 
having  about  fifteen  laborers  and  mechanics  assisting  in  the 
business  under  his  superintendence.  The  railroad  was  under 
the  direction  of,  and  used,  or  to  be  used,  by  the  military 
authorities  of  the  United  States  for  military  purposes.  He 
was  so  employed  about  thirty  miles  north  and  in  the  rear  of 
the  Union  army  commanded  by  General  Thomas,  and  eigh- 
teen miles  south  of  the  northern  line  of  the  State.  The 
forces  of  the  rebellion  were  still  farther  from  the  party  of 
laborers,  and  south  of  the  Union  army.    Welts,  and  the 
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laborers  and  mechanics  whom  he  was  superintending,  had  no 
arms,  wore  no  uniforms,  and  there  were  no  soldiers  at  the 
place,  nor  anjwhere  nearer  than  the  Union  lines  at  Nashville. 

On  the  afternoon  of  October  31,  1864,  four  men  on  horse- 
back rode  up  and  inquired  if  there  was  any  one  there  who 
wore  a  federal  uniform.  They  inquired  for  the  foreman. 
Mr.  Welts  replied  tiiat  he  was  the  man,  and  they  ordered 
him  to  come  to  them,  and  he  did  not  obey.  Two  of  the 
mounted  men  fired  their  pistols  at  Welts,  shooting  and  wounds 
ing  him  four  times,  so  that  he  died  the  next  day.  The  four 
then  robbed  the  other  men  employed  there,  and  also  one  or 
two  southern  men  who  resided  near,  and  in  about  ten  minutes 
rode  away,  without  attempting  to  injure  any  other  person,  or 
making  any  prisoners,  or  disturbing  the  railroad,  or  the  work 
under  construction.  The  four  wore  no  arms,  except  navy 
revolvers,  and  no  military  trappings  upon  their  persons  or 
horses,  except  that  two  of  them  wore  federal  military  over- 
coats, it  being  common  for  persons,  although  not  in  the  Union 
military  service,  to  wear  such  garments.  They  made  no 
statement  as  to  themselves,  and  it  did  not  appear  that  they 
belonged  to  the  Confederate  army,  or  acted  nnder  Confederate 
authority. 

At  the  close  of  the  evidence,  the  judge  directed  a  verdict 
for  the  plaintifE  for  the  amount  claimed  and  interest,  to  which 
the  counsel  for  the  defendant  excepted.  The  exceptions  were 
heard,  in  the  first  instance,  at  the  General  Term,  and,  being 
there  overruled,  judgment  was  entered  on  the  verdict  for  the 
plaintiff. 

George  T.  Spencer  for  appellant.  The  late  civil  war  and 
its  incidents  are  matters  of  public  history,  of  which  courts 
are  authorized  to  take  judicial  notice.  (1  Greenleaf 's  Evi- 
dence, 8,  10,  16 ;  8wirmerUm  v.  Cchjmbian  Ins.  Oo.y  37  N. 
T.,  174 ;  Priae  Caees,  2  Black,  667 ;  The  Venice,  2  Wallace, 
269;  Mre.  Alexcmder^s  Cotton,  id.,  420;  Thorrmgton  v. 
Smith,  8  id.,  7.)  The  assured  was  in  military  service  within 
the  condition  oif  the  policy.    (Yattel's  Law  of  Nations,  376, 
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§  179;  Act  of  Congress,  January  81,  1862,  §  1.)  The  peril 
by  which  assured  lost  his  life  was  within  the  proviso  of  the 
permit.  {Mrs,  AleoBander^s  Cottony  2  Wallace,  419;  27ie 
JPeterhqf,  5  id.,  60 ;  Thorrinffton  v.  Smithy  8  id.,  11 ;  Scmder- 
4on  v.  Morgan^  89  K.  Y.,  281 ;  £k  parte  MitUgomy  4  Wallace, 
126,  127;  Hauger  v.  AhboUy  6  id.,  640,  541;  The  Venice^  2 
id.,  277;  Oircamarty  id.,  135;  Vattel,  899,  §§  220,  223,  226  ; 
p.  400,  §  228 ;  McPherson,  117,  118,  119, 121.)  The  peril 
was  one  of  the  oonseqnences  of  the  war  within  the  intent  and 
meaning  of  the  permit.  {Scuoage  v.  (hm  Mochange  Fi/re 
and  Inland  Ine,  Co.y  4  Bosworth,  19 ;  Sa/rlee  y.  Mayor  of 
New  Yorky  47  Barb.,  447 ;  Thompeon  v.  Hopper y  88  Eng. 
Law  and  Equity  R.,  89,  46 ;  Peters  v.  Tlks  Warren  Ins.  Co.^ 
14  Peters,  99,  108, 109 ;  Broom's  Legal  Maxims,  168 ;  TUton 
V.  Hamilton  Fire  Ins.  Co.y  1  Bos.,  872,  Opinion  of  Hoffman, 
Jnrtice ;  Ir^.  Go.  v.  T\De^y  7  Wallace,  44 ;  St.  John  v.  Am. 
Mut.  Fire  Ins,  Co.y  11  N.  Y.,  616 ;  Titton  ▼.  H.  Fire  Ins. 
<Jo.y  1  Bos.,  872,  883;  BviOeT  v.  Wddmwmy  8  B.  &  A.,  898, 
407 ;  Stoinerton  v.  C.  Ins.  Co.y  37  N.  Y.,  174 ;  Mcmsan  v. 
Ins.  Co.y  6  Wal.,  1 ;  Poioia  v.  HydSy  84  Eng.  L.  &  E.,  44.) 
The  &ct  of  rebels  being  robbers  on  land  and  pirates  on  the 
seas  does  not  preclude  their  being  regarded  as  belligerents. 
{Dole  V  Merchants^  Mut.  Ins.  Co.y  51  Maine,  466 ;  Dole  v. 
If.  K  Mut.  Ins.  Co.y  6  Allen's  Mass.,  878 ;  Fifuld  v.  Ins. 
Co.  of  State  of  Penn.y  47  Penn.  State  Rep.,  166.)  See,  in 
this  case,  opinions  of  Stbono,  Aonew  and  Rbad,  J  J.  Cluff^^ 
Miitfoal  Benefit  Life  Ins.  Co.y  18  Alien,  808 ;  Klimworth  r. 
V.  Shephardy  4  Ellis  and  Ellis,  447.) 

Oearge  B.  Bradley  for  respondent.  The  persons  who 
killed  assured  were  in  no  sense  belligerents.  {Swinerton  v. 
Ool.  Ins.  Co.y  87  N.  Y.,  174 ;  Kershaw  v.  Kdseyy  100  Mass., 
661.)  The  assured  was  not  south  of  86  degrees  north  latitude 
at  the  time  be  was  killed,  and  the  proviso  of  the  permit  has 
no  application.  {Hanper  v.  N.  Y.  C.  Ins.  Co.y  22  N.  Y., 
441 ;  Potter  v.  A.  Ins.  Co.y  5  Hill,  147, 149 ;  10  Wend.,  250 ; 
Van  Hagen  v.  Yan  Rensselaer^  18  J.,  423 ;  Elmendorf  v. 
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La/nsingy  5  Cow.,  470,  471 ;  Hoffmcm  y.  jEi/n,a  Ins.  Go.y  32 
N.  T.,  413 ;  Merrick  t.  Oermania  Ins.  Co.j  64  Pa.,  277.) 

Leonard,  C.  The  policy  enjoined  it  npon  Welts  liiat  he 
was  not  to  go  sonth  of  the  thirtj-sixth  degree  of  north  lati- 
tude in  the  United  States,  f^d  not  to  enter  into  any  military 
or  naval  service  whatsoever,  without  the  consent  of  the  com- 
pany, indorsed  in  writing  upon  the  policy,  under  the  penalty 
of  rendering  the  contract  void.  At  the  same  time  with  the 
issuing  of  the  policy,  the  company,  for  a  further  considera- 
tion, granted  their  written  permission  to  go  south  of  the  line 
of  latitude  mentioned,  for  the  term  of  one  year,  and  added 
to  the  consent,  as  a  proviso  or  condition,  that  it  was  given 
with  the  understanding  and  agreement,  that  Welts  was  not 
insured  by  the  policy  against  death  from  any  of  the  ^^  casual- 
ties or  consequences  of  war  or  rebellion,  or  from  belligerent 
forces  in  any  place  where  he  may  be." 

The  permission  which  abrogates  for  one  year  the  restrio- 
tion  against  going  south  of  the  thirty-sixth  degree  of  latitude 
at  certain  seasons,  imposes  a  new  limitation  upon  the  liability 
of  the  company,  in  case  of  death  from  certain  casualties  or 
consequences  of  war,  rebellion  or  belligerent  forces,  which 
were  more  to  be  apprehended  in  that  portion  of  the  United 
States,  at  the  time  the  policy  was  issued,  south  of  the  Uiirty- 
sixth  degree  of  latitude,  and  in  the  vicinity  of  that  line,  than 
the  dangers  from  climatic  causes.  For  the  consideration  of 
fifty  dollars,  the  company  took  the  hassard  of  the  climate,  and 
the  assured  took  the  risk  of  the  casualties  or  consequences 
mentioned. 

There  is  no  evidence  that  the  deceased  availed  himself  of 
the  pcnnission  to  go  south  of  the  latitude  mentioned ;  and, 
at  the  time  of  his  death,  he  was  clearly  north  of  it,  according 
to  approved  maps.  If  there  was  sufSdent  evidence,  then,  to 
go  to  the  jury,  tending  to  prove  that  the  deceased  entered  the 
military  service  of  the  United  States,  or  that  his  death  hap- 
pened from  any  of  the  casualties  or  consequences  mentioned 
in  the  proviso  attached  to  the  written  permission  to  go  south, 
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the  direction  to  render  a  verdict  for  the  plaintiff  was  errone- 
ons,  and  the  defendant's  exception  well  taken. 

The  deceased  held  no  oflSce  of  a  military  character^  and 
there  is  no  evidence  that  he  was  ever  enlisted  or  enrolled  as 
a  private.  I  am  not  much  experienced  in  military  affairs ; 
but  it  is  generally  understood  that  there  is  a  record  of  the 
entry  of  both  officers  and  privates  into  the  military  service. 
There  is,  clearly,  no  evidence  of  this  character. 

There  is  some  evidence  that  he,  as  well  as  the  mechanics 
and  laborers  under  his  superintendence,  were  at  work  by  the 
month.  That  does  not  indicate  military  obligation.  The 
fact  that  he  and  the  others  were  paid  by  the  military  pay- 
master, proves  nothing,  on  the  question  whether  the  deceased 
was  in  the  military  service.  Such  payment  might  be  so  made 
without  having  entered  that  service.  BUs  employment  was 
not  belligerent.  On  the  contrary,  the  most  decided  non- 
resistant  might  consistently  do  the  same  work.  It  is  urged 
that  the  railroads  were  under  a  military  director,  and  were 
used  for  military  purposes  exclusively.  The  roads  could  not 
be  so  used  until  bridges  were  constructed ;  and  I  am  unable 
to  perceive  that  a  civilian  might  not  engage  in  their  construc- 
tion without  losing  his  standing  as  a  non-combatant.  Sup- 
pose that  the  military  director  of  railroads  employed  the 
deceased,  and  that  he  was  subject  to  his  authority  while  so 
employed ;  it  does  not  necessarily  follow  that  he  had  entered 
the  military  service.  Entering  the  military  service,  within 
the  meaning  of  the  policy,  must  be  taken  in  its  strict  or  limited 
sense,  as  most  advantageous  to  the  assured,  as  well  as  all 
other  provisions  therein.  The  company  frame  the  policy  and 
choose  the  language.  If  there  is  anything  uncertain,  it  is  the 
right  of  the  assured  to  enjoy  the  most  favorable  rule  of  con- 
struction. The  general  understanding  of  the  term  includes 
such  persons  only  as  are  liable  to  do  duty  in  the  field  as  com- 
batants 

There  is  no  evidence  that  the  widow  is  entitled  to  a  pen- 
sion, as  would  be  the  case  if  her  husband  had  perished  in  the 
military  service  of  the  United  States  during  the  rebellion 
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There  is,  in  my  opinion,  an  entire  absence  of  any  evidence 
that  the  deceased  was  in  any  military  service,  according  to 
the  meaning  of  the  policy.  Did  he  lose  his  life  by  the  casu- 
alties or  consequences  of  war,  rebellion,  or  from  belligerent 
forces?  Certainly  there  is  no  evidence  that  this  party  of 
four,  who  came  without  any  of  the  insignia  of  war,  armed 
with  revolvers  only,  and  doing  nothing  for  the  service  of  the 
public  or  Confederate  cause,  but  confining  their  operations  to 
robberies  for  their  personal  advantage,  and  to  the  murder  of 
an  unarmed  man,  not  in  the  dress  of  a  federal  soldier,  consti- 
tuted a  belligerent  force,  or  any  part  of  such  force.  The  war 
or  rebellion  may  be  a  remote  cause  of  the  death,  as  it  was 
the  cause  of  disorder  and  lawlessness;  but  the  proximate 
cause  is  murder  and  highway  robbery. 

It  would  be  a  very  unnatural  and  forced  construction  that 
would  relieve  the  defendants  from  liability,  by  holding  that 
the  four  robbers  and  assassins  who  murdered  Philip  J.  Welts, 
and  robbed  the  mechanics  and  laborers  whose  work  he  was 
superintending,  were  acting  under  the  authority  of  the  Con- 
federate States.  Had  the  defendants  intended  to  attach  such 
a  meaning,  the  provision  would  have  been  directly  for  exemp- 
tion from  liability  for  death  by  violence.  The  language  used 
can  be  considered  as  including  only  death  from  casualties  or 
consequences  of  war  or  rebellion,  carried  on  or  waged  by 
authority  of  some  cU  facto  government,  at  leaat.  No  evi- 
dence was  produced  tending  to  bring  the  defendant's  case 
witbixL  any  such  limit. 

There  were  no  £BiCts  for  the  consideration  of  the  jury. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Joseph  Chaelbs  Fisher,  Appellant,  v,  Louka  H.  Hepburn, 

impleaded,  etc..  Respondent.  I    48     41 

A  Jadgment  in  an  action,  where  the  court  rendering  it  has  jurisdiction  of 
the  parties  and  the  subject-matter,  is  final,  until,  in  some  of  the  modes 
of  review  known  to  the  law,  it  has  been  reversed ;  the  decision  of  the 
court  ordering  the  judgment  cannot  be  reviewed  upon  motion  to  set  it 
aside. 

A  party  who  has  appeared  and  litigated  the  action  cannot  move  to  set  aside 
the  judgment,  upon  the  ground  that  such  an  action  cannot  be  main- 
tained. If  he  made  no  objection  to  the  sufllciency  of  the  complaint,  and 
lit^ted  the  cause  upon  the  merits,  he  would  be  bound  by  the  judgment. 
If  he  raised  the  objection,  it  would  be  the  duty  of  the  court  to  decide  it, 
and  if  the  court  erred,  the  only  mode  of  review  known  to  the  law  is  by 
appeal  fi^m  the  judgment  or  a  motion  for  a  new  trial  upon  a  case  or  bill 
of  exceptions. 

An  action  to  compel  the  determination  of  claims  to  real  property  is  within 
the  jurisdiction  of  the  Supreme  Court,  and  in  such  action,  it  is  its  duty 
to  determine  the  questions  as  to  whether  the  plaintiff  is  entitled  to  the 
relief  sought,  and  whether  the  relief  should  be  sought  in  an  action,  or  in 
proceedings  under  the  Revised  Statutes.  An  error  in  deciding  these 
questions  does  not  affect  the  question  of  jurisdiction,  and  the  decision  of 
the  court  thereon  cannot  be  reviewed  collaterally. 

A  party  seeking  to  compel  the  determination  of  claims  to  real  property  has 
the  choice  of  remedies ;  by  action  under  section  440  of  the  Code,  or  by 
special  proceedings  under  the  Revised  Statutes.  (2  R.  S.,  813,  as 
amended  by  subsequent  acta) 

Where  an  action  is  commenced,  a  def endait,  by  appearing  and  taking  part 
in  the  proceedings  to  Judgment  without  objection,  will  be  held  to  have 

'  waived  any  objections  to  the  ro^arity  of  the  proceedings,  and  cannot 
thereafter  oliject  that  the  proceedings  should  have  conformed  to  the  pro- 
visions of  the  Sflvised  Statutes  as  amended. 

Where  there  are  different  claimants,  each  claiming  distinct  parcels  of  the 
real  property  in  question,  but  all  denying  plaintiff's  rights  upon  the  same 
ground,  and  claiming  title  from  the  same  source,  it  is  proper  to  join  them 
as  defendants  in  the  same  action  or  proceedings. 

The  caption  to  the  findings  of  the  justice,  before  whom  an  action  to  deter- 
mine the  title  to  retU  proper^  was  tried,  was  as  follows :  "At  a  Special 
Term  of  the  Supreme  Court  for  motions  and  chambers  biisiness,  held  at 
chambers,  at  the  City  Hall,  in  the  city  of  New  York."  It  was  objected, 
that  the  cause  was  not  tried  at  any  term  of  court,  but  before  a  judge  out 
of  court    This  objection  was  not  taken  below. 

BtfU,  1st  That  snch  an  objection  would  not  be  permitted  to  be  raised  in 
SiCKBLB — Vol.  IIL  6 
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this  court  for  the  first  time.  2d.  That  it  sufficiently  appeared  that  the 
cause  was  tried  at  a  Special  Term,  held  at  the  place  for  holding  courts 
in  the  city  of  New  York,  and  it  would  not  be  assumed  that  it  was  not  a 
regular  court  for  the  hearing  of  all  Special  Term  business,  in  the  face  of 
the  fact  that  the  parties,  without  objection,  went  to  trial 

Whether  the  proceedings  to  determine  the  title  to  real  property  are  by 
action  or  special  proceedings,  the  court  has  jurisdiction  over  the  question 
of  extra  allowance  of  costs,  and  the  decision  cannot  be  set  aside  upon 
motion. 

An  order  setting  aside  a  Judgment  is  appealable  to  this  court 

(Aigued  May  16,  1871 ;  decided  September  term,  1871.) 

Appeal  from  order  of  the  General  Term  of  the  first  judi- 
cial district,  affirming  order  of  Special  Term,  vacating  judg- 
ment in  favor  of  plaintiff. 

This  action  was  commenced  to  compel  the  determination 
of  claims  to  certain  real  property  situated  in  the  city  of  New 
York.  The  summons  was  in  the  usual  form  for  relief,  and 
was  dated  in  October,  1862.  It  was  soon  thereafter  served 
upon  all  the  defendants.  One  of  the  defendants  resided  in 
California,  and  the  summons  was  served  upon  him  by  publi- 
cation, and  he  appeared  and  answered.  All  the  defendants 
appeared  in  the  action  but  one,  and  all  those  who  appeared 
served  answers  except  three. 

The  complaint  alleges  the  ownership,  source  of  title,  and 
possession  of  the  land  by  the  plaintiff,  who  claimed  title  in 
fee  as  heir-at-law  of  his  father  Leonard  Fisher,  Jr.,  under  the 
will  of  his  grandfather,  and  also  as  heir-at-law  of  his  father, 
who  died  intestate ;  describes  the  various  parcels  of  land ; 
alleges  that  the  defendants  unjustly  claim  title  to  said  lands 
in  fee ;  and  demands  judgment  '^  that  the  defendants,  and  all 
persons  claiming  under  them  by  title  accruing  subsequently 
to  the  commencement  of  this  action,  be  forever  barred  from 
all  claim  to  any  estate  of  inheritance,  or  freehold,  or  for  any 
term  of  years  not  less  than  ten  in  the  said  premises."  The 
answers  were  all  substantially  alike.  The  respondent,  Louisa 
H.  Hepburn,  answered  jointly  with  her  brothers,  George 
Fisher,  Thomas  Fisher  and  James  H.  Fisher,  and,  among 
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other  things,  the  answer  alleges  that  Leonard  Fisher,  Jr.,  the 
alleged  father  of  plaintiff,  was  never  married  and  had  no 
children ;  that  he  had  eight  brothers  and  sisters,  of  whom  the 
four  uniting  in  the  answer  were  the  only  survivorB,  and  that 
the  other  defendants  were  the  children  and  heirs-at-law  of  the 
four  deceased  brothers  and  sisters ;  that  the  defendants  were 
the  only  heirs-at-law  of  said  Leonard  Fisher,  and  upon  his 
death  became  and  were  seized  in  fee  simple  of  said  premises, 
and  entitled  to  the  possession  thereof,  and  to  the  rents, 
income  and  profits  thereof,  as  such  heirs-at-law ;  and  the  four 
defendants  each  claimed  one  undivided  eighth  part  of  said 
lands  in  fee  simple,  and  demanded  judgment  for  such  interest, 
and  that  they  be  put  into  the  possession  of  said  lands,  and 
that  the  plaintiff  be  compelled  to  account  to  them  for  their 
share  of  the  rents  and  profits  of  said  premises  since  the  death 
of  said  Leonard  Fisher.  The  other  defendants  in  their 
answers  claimed  different  proportions  of  said  lands.  The 
substantial  issue  in  all  the  answers  was  upon  the  legitimacy 
of  the  plaintiff. 

The  plaintiff  replied  to  the  several  answers,  denying  the 
allegations  therein  contained,  and  repeating  his  demand  for 
judgment. 

On  the  5th  of  January,  1864,  an  order  was  made  at  Spe- 
cial Term  of  the  Supreme  Court,  after  due  notice  to  all  the 
parties  who  had  appeared,  directing  a  reference  to  settle  the 
issues,  that  the  defendants  have  the  affirmative  of  such  issues ; 
that  the  action  be  placed  upon  the  circuit  calendar  of  the  date 
of  the  16th  day  of  January,  1863,  for  the  trial  of  said  issues, 
both  plaintiff  and  defendants  to  be  at  liberty  to  notice  the 
same  for  trial,  and  that  the  result  of  said  trial  be  certified  to 
the  court  and  to  be  used  at  the  trial  thereof  at  Special  Term. 

The  referee  thus  appointed  fixed  the  29th  day  of  August, 
1865,  for  the  hearing  upon  the  said  reference,  of  which  due 
notice  was  given  to  all  the  parties  who  appeared,  and  the 
attorney  for  the  plaintiff  alone  appeared  upon  such  hearing. 
After  such  hearing,  on  the  16th  day  of  September,  1865,  the 
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referee  made  his  report  that  he  had  settled  said  issues  as 
follows : 

1st.  Did  Leonard  Fisher^  Jr.,  referred  to  in  the  complaint, 
die  without  ever  having  been  married ! 

2d.  Did  said  Leonard  Fisher,  Jr.,  die  without  leaving  law- 
ful issue  him  surviving  ? 

3d.  Is  the  plaintiff  the  son  of  said  Leonard  Fisher,  Jr., 
born  in  lawful  wedlock  ? 

4th.  Are  the  defendants  in  this  action,  or  any  or  eith^  of 
them,  relations  of  said  Leonard  Fisher,  Jr. ! 

5th.  What  is  the  relationship  existing  between  said  Leonard 
Fisher,  Jr.,  and  the  defendants  or  any  of  them  ? 

The  issues  as  thus  settled,  upon  due  notice  to  all  the 
defendants  who  had  appeared  in  the  action,  were  brought  to 
trial  at  a  circuit  in  March,  1866,  and  the  jury  found  that  the 
plaintiff  was  the  legitimate  son  of  Leonard  Fisher,  Jr.,  and  that 
the  defendants  were  his  collateral  relatives,  and  the  attorney 
for  the  respondent,  Mrs.  Hepburn,  appeared  for  her  upon  the 
said  trial  and  announced  himself  ready  for  trial,  and  partici- 
pated in  the  trial. 

Thereafter,  on  the  22d  of  March,  1866,  pursuant  to  notice, 
the  action  was  brought  to  trial  before  Justice  Babnabd,  "  at 
a  Special  Term  of  the  Supreme  Court  for  motions  and  cham- 
bers business,  held  at  chambers,  at  the  City  Hall,  in  the  city 
of  New  York,"  as  appears  by  the  caption  to  the  findings  of 
the  said  justice.  Upon  such  trial,  the  attorney  for  said 
respondent  again  appeared  for  her,  and  also  for  the  other 
defendants ;  and  the  said  justice  found  all  the  facts  stated  in 
the  complaint  to  be  true  as  therein  alleged,  and  found  and 
decided  as  matter  of  law,  that  the  plaintiff  was  entitled  to 
judgment  against  the  defendants  who  had  appeared  and 
answered,  "  adjudging  that  they,  and  all  persons  claiming 
under  them,  or  any  or  either  of  them,  by  title  accruing  sub- 
sequently to  the  commencement  of  this  action,  be  forever 
barred  from  all  claim  to  any  estate  of  inheritance  or  free- 
hold, or  for  any  term  of  years  not  less  than  ten,  in  the  said 
premises,  and  every  part  thereof,  besides  the  costs  and  expenses 
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of  this  action."  And  it  appearing  that  the  valne  of  the 
real  estate  was  $103,000,  the  said  jnstioe  made  a  further 
allowance  to  the  plaintiff  of  five  per  cent  upon  the  amotmt. 

The  motion  for  the  extra  allowance  was  made  at  the  close 
of  the  trial  and  was  opposed  by  the  counsel  for  liie  respondent, 
and  after  argmnent  was  granted  by  the  said  justice.  Kotiee 
for  the  adjustment  of  the  costs  was  served  for  the  24th 
of  March,  and  on  said  day  the  costs  were  adjusted,  the  extra 
allowance  being  included  therein,  and  on  that  day  judgment 
was  duly  entered  in  pursuance  of  the  said  decision  and  for  the 
said  costs  under  the  direction  of  the  said  justice.  The  cap- 
tion to  the  said  judgment  is  as  follows:  '^  At  a  Special  Term 
of  the  Supreme  Court  for  motions  and  chambers  business,  held 
at  chambers,  at  the  City  Hall,  in  the  city  of  New  York,  on 
the  24th  day  of  March,  A.  D.  1866.  Present— Hon.  George 
O.  Barnard,  jostice.''  On  ihe  same  day  plaintiff's  attor- 
ney gave  notice  of  the  entry  of  judgment  to  all  the  attorneys 
who  had  appeared  in  the  action,  and  thereafter,  on  the  Ist  day 
of  June,  after  the  time  for  appealing  had  elapsed,  the  said 
Louisa  H.  Hepburn  served  a  notice  of  appeal  from  the  said 
judgment,  but  said  notice  was  treated  as  a  nullity  because 
the  same  was  too  late,  and  was  subsequently  by  consent 
withdrawn. 

On  the  30th  day  of  May,  1866,  B.  W.  Huntington  was 
substituted  as  the  attorney  for  the  respondent,  and  on  the  5th 
day  of  June,  1866,  he  made  an  affidavit  reciting  the  facts 
alleged  in  the  complaint  and  answers,  and  the  proceedings 
generally,  in  the  action,  and  alleging  that  an  execution  had 
been  issued  upon  the  judgment  for  costs  and  levied  upon  the 
property  of  his  client.  That  he  had  perfected  the  appeal, 
which  plaintiff  refused  to  recognize  as  valid,  because  it  was  too 
late,  and  stating  that  it  was  his  opinion,  founded  upon  ^'  the 
judgment  roll  and  the  facts  disclosed  in  this  affidavit,  that 
there  are  substantial  grounds  for  holding  that  the  case  is  not 
one  in  which  proceedings  to  compel  tJie  determination  of 
claims  to  real  estate  can  be  had  pursuant  to  the  Eevised 
Statutes,  and  therefore  that  the  judgment  is  a  nullity,  or  that 
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the  requisitions  of  the  statute  have  been  fatally  disregarded, 
or  that  the  court  did  not  have  power  to  make  the  extra  allow- 
ance of  five  per  cent  on  the  value  of  the  real  estate,  or  that 
there  should  have  been  several  j.udgments  against  the  defend- 
ants, accordiDg  to  their  respective  claims,  or  that  such  allow- 
ance, if  authorized  by  law,  should  have  been  apportioned 
against  the  several  defendants  according  to  the  extent  of  their 
several  claims ;  and  that  the  judgment  ought,  on  motion,  to 
be  vacated  as  a  nullity,  or  that  the  same  ought  to  be  modified 
as  herein  alternatively  set  forth." 

Upon  this  affidavit,  said  attorney  procured  from  Mr.  Justice 
Ingbaham,  at  Special  Term,  on  the  6th  of  June,  1866,  the 
following  order  to  show  cause : 

"  On  the  judgment  roll  and  adjustment  of  costs  in  the 
above  entitled  action,  and  on  reading  and  filing  the  affidavit 
of  B.  W.  Huntington,  on  motion  of  the  said  B.  W.  Hunting- 
ton, of  counsel  for  Louisa  H.  Hepburn,  one  of  the  above 
named  defendants,  it  is  ordered, 

1.  That  the  plaintiff  show  cause,  at  a  Special  Term  of  this 
court,  to  be  held  at  the  City  Hall,  in  the  city  of  New  York, 
on  the  third  Monday  of  June,  1866,  at  12  o'clock,  noon,  why 
the  judgment  entered  in  the  above  entitled  action  should  not 
be  vacated  as  a  nullity,  upon  the  ground  that  the  case,  as  set 
forth  in  and  by  said  judgment  roll,  is  not  one  in  which  pro- 
ceedings to  compel  the  determination  of  claims  to  real  estate 
are  authorized  by  the  Revised  Statutes,  or  upon  the  ground 
that  the  provisions  of  the  Bevised  Statutes,  and  the  amend- 
ments thereto,  in  regard  to  the  conduct  of  said  proceedings, 
have  been  fatally  disregarded;  or  why  the  said  judgment 
should  not  be  vacated  as  aforesaid,  as  to  so  much  thereof  as 
adjudges,  that  the  plaintiff  recover  of  the  defendants  an  allow- 
ance of  five  per  cent  on  the  value  of  the  real  estate  claimed 
in  the  action,  upon  the  ground  that  the  court  did  not  have 
power  to  make  such  allowance,  or  any  additional  allowance, 
except  the  allowance  by  section  308  of  the  Code  of  Proce- 
dure ;  or  why  the  said  judgment  should  not  be  amended  by 
severing  the  same  into  several  judgments  against  the  several 
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claimants,  defendants,  according  to  their  respective  claims, 
and  apportioning  the  allowance  of  five  per  cent,  if  authorized 
by  law,  to  the  respective  valnes  of  the  parts  of  the  real  estate 
claimed  respectively  by  the  said  several  daimants  defendants, 
so  as  that  judgment  should  be  against  each  for  five  per  cent 
of  the  value  of  the  part  claimed  by  each ;  and  why  the  said 
defendant  should  not  be  permitted  to  discontinue  the  appeal 
to  the  General  Term,  taken  in  this  action,  on  such  terms  as 
may  be  just ;  and  why  the  said  defendant  should  not  have 
such  other  or  further  relief  as  may  be  just,  with  costs  of 
motion. 

2.  And  the  said  defendant,  Louisa  H.  Hepburn,  having 
given  security,  as  required  by  law,  it  is  further  ordered  that 
all  proceedings  on  the  part  of  the  plaintiff,  under  the  afore- 
said judgment,  be  stayed  until  the  further  order  of  this 
court." 

The  said  order  to  show  cause  came  on  to  be  heard 
before  the  said  justice,  at  Special  Term,  July  14,  1866,  and 
upon  said  hearing,  the  attorney  for  the  plaintiff  read  an 
opposing  a£Sdavit,  reciting,  among  other  things,  how  the 
respondent  had  had  notice  of  the  various  proceedings  in  the 
cause,  and  how  she  had  appeared  therein,  and  alleging  that 
the  motion  for  an  extra  allowance  was  first  made  at  the  Oir 
cuit  held  by  Mr.  Justice  Jahbs,  at  the  trial  of  the  issues,  and 
that  it  was  there  opposed  by  respondent's  attorney,  and  that 
the  justice  then  stated  that,  if  the  motion  was  properly  before 
him,  he  would  allow  the  largest  amount  which  the  law  would 
permit,  but  that  the  motion  ought  to  be  made  upon  the  trial 
at  the  Special  Term;  and  the  court  made  the  following 
order: 

"  The  order  to  show  cause,  heretofore  granted  in  the  above 
entitled  action,  this  day  coming  on  to  be  heard,  and  it  appear- 
ing from  the  judgment  roll  that  the  case  as  set  foiiih  in  and  by 
the  said  judgment  roll  is  not  one  in  which  proceedings  to  com- 
pel the  determination  of  claims  to  real  estate  are  authorized 
by  the  Eevised  Statutes ;  and  it  further  appearing  firom  the 
judgment  roll  that  the  provisions  of  the  Eevised  Statutes  and 
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the  amendments  thereto,  in  regard  to  the  conduct  of  proceed- 
ings to  compel  the  determination  of  claims  to  real  estate, 
have  not  been  piirsned  so  as  to  give  this  court  jurisdiction  to 
compel  the  determination  of  the  claims  to  real  estate  set  up 
in  the  answers,  or  either  of  them,  or  of  any  claim  to  real 
estate ;  and  it  further  appearing  from  the  said  judgment  roll 
that  this  court  did  not  have  jurisdiction  to  render  the  judg- 
ment in  said  judgment  roll  contained ;  and  it  further  appear- 
ing, from  said  judgment  roll,  that  this  court  did  not  have 
jurisdiction  to  make  the  further  allowance  of  five  per  cent  in 
said  judgment  allowed,  or  to  give  judgment  therefor : 

Now,  on  the  said  judgment  roll,  and  on  the  adjustment  of 
costs  in  the  aforesaid  action,  and  on  reading  and  filing  the 
order  to  show  cause  in  this  behalf,  and  the  aflSdavit  of  B.  W. 
Huntington  thereto  annexed,  and  the  affidavit  of  Thomas  Dar- 
lington, Esq.,  and  exhibits  thereto  annexed,  read  upon  the 
hearing  of  this  motion,  after  hearing  B.  W.  Huntington,  of 
counsel  for  the  defendant,  Louisa  H.  Hepburn,  for  the  motion, 
and  Thomas  Darlington,  Esq.,  of  counsel  for  the  plaintifl^, 
opposed,  and  due  consideration  thereupon  had,  on  motion  of 
the  said  B.  W.  Huntington  it  is  ordered  and  adjudged,  that 
the  judgment  heretofore  rendered  in  the  above  entitled  action, 
and  appearing  in  said  judgment  roll  as  the  final  judgment  in 
said  action,  whereby  it  is  adjudged,  among  other  things,  that 
the  defendant,  Louisa  H.  Hepburn,  and  the  other  defendants 
who  made  answer  in  said  action,  and  all  persons  claiming 
under  them  by  title  subsequent  to  November  10th,  1862,  are 
forever  barred  ftom  all  claim  to  an  estate  of  inheritance,  or 
freehold,  or  for  any  term  of  years  not  less  than  ten,  in  the 
premises  in  said  judgment  described,  and  every  part  thereof, 
and  that  the  plaintiff  recover  of  the  said  defendants  the  sum 
of  $6,442.99,  which  judgment  appears  by  the  said  judgment 
roll  to  have  been  rendered  on  the  24th  day  of  March,  1866, 
be,  and  the  same  is,  together  with  the  entry  thereof  in  the 
judgment  book  of  the  derk  of  this  court,  and  every  part 
thereof,  hereby  vacated  and  annulled,  as  to  the  said  Louisa  H. 
Hepbum,*and  that  the  execution  which  has  been  issued  and 
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levied  under  and  for  the  satisfaction  of  the  said  judgment, 
and  the  levy  of  said  execution,  be  and  the  same  hereby  are 
vacated  and  qnashed  as  to  the  said  Louisa  H.  Hepburn ;  and 
it  is  further  ordered  and  adjudged  that  the  defendant,  Louisa 
H.  Hepburn,  pay  to  the  plaintiff  ten  dollars  costs  of  this 
motion  and  the  costs  of  trial  of  the  said  action  at  the  Special 
Term  at  which  the  trial  was  had ;  and  it  is  further  ordered 
and  adjudged  that  the  evidence  taken  in  said  action  and  the 
findings  of  the  jury  on  the  issues,  stand,  and  that  the  said 
cause  be  brought  on  for  hearing  at  the  next  Special  Term  of 
this  court,  in  October,  unless  the  plaintiff,  within  ten  days 
from  the  service  of  this  order,  serve  a  consent  that  the 
defendant,  Louisa  H.  Hepburn,  may  appeal  with  stay  of  pro- 
ceedings and  a  proper  undertaking  within  twenty  dayi?  from 
service  of  such  consent,  and  that  proceedings  under  said  judg- 
ment be  stayed  until  such  appeal  is  perfected  or  such  twenty 
days  have  expired,  and  thereupon  this  motion  is  denied,  with 
ten  dollars  costs  to  be  paid  by  said  Louisa  H.  Hepburn  to  the 
plaintiff;  otherwise  this  motion  is  to  stand  as  granted  upon  the 
terms  above  mentioned." 

From  this  order  the  plaintiff  appealed  to  the  General  Term, 
and  from  affirmance  there  to  this  court. 

H,  E,  Daviea  for  appellant.  The  judgment  of  a  court 
having  jurisdiction  cannot  be  attacked  collaterally  or  reviewed 
except  by  appeal.  {Le  Ouen  v.  Govemeur^  1  Johns.  Gas., 
492;  Emhury  v.  Conner^  3  Gomst.,  511,  522;  WesBon  v. 
Chamberlain^  id.,  331 ;  Wilcox  v.  Jaoksany  13  Pet,  511 ; 
People  V.  Sturt(^anty  9  N.  Y.,  263.)  The  court  had  juris- 
diction of  the  subject-matter.  {People  v.  Sturtevanty  9  N.  Y., 
263 ;  In  re  Co/nal  and  Walker /Sheets,  2  Kern.,  406 ;  Pangs 
V.  Ihtckenfieldj  18  N.  Y.,  592.)  No  objections  could  be  con- 
sidered by  the  justice  at  Special  Term,  except  those  disclosed 
in  the  order  to  show  cause.  {Coit  v.  Laimbeerj  2  Gode  E., 
79 ;  Ha/rder  v.  Sa/rder^  26  Barb.,  409 ;  Eocho  v.  Ward^  7 
How.,  416 ;  Boyd  v.  Weeks^  6  Hill,  71 ;  Rule  39,  Supreme 
Court.)    Proceedings  by  action  to  compel  determination  of 
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daims  to  real  estate  are  proper.  (Code,  §449 ;  Sammand  v. 
TUlotson,  18  Barb.,  332 ;  Mann  v.  Provosty  3  Abb.,  446 ; 
Peck  V.  Browriy  26  How.,  850;  St  John  v.  Pieroey  22  Barb., 
362.)  Aside  from  the  Code,  proceedings  to  determine  claims 
to  real  estate  might  properly  be  had  against  those  claiming 
separate  shares.  (5  Edm.  8tat.,  437 ;  4  Kent's  Com.,  10th 
ed.,  551 ;  Jackson  v.  JBradty  2  Caines,  169 ;  Malcolm  v. 
Pogersy  5  Cow.,  188 ;  R.  S.,  part  3,  tit.  7,  chap.  6,  §  11 ;  Til- 
linghast's  Aijm'rs,  209 ;  Cov/ri/ney  v.  Shropahirey  8  Settle's 
Ky.,  265 ;  Doe  v.  PoUSy  1  Hawk.,  469 ;  Porter  v.  BleHsTy 
17  Barb.,  154 ;  12  Wend.,  258.)  It  is  now  in  practice  to 
bring  iu.  all  parties  interested.  {St.  John  v.  PiercCy  22  Barb., 
862,  369 ;  Code,  §  274.)  The  propriety  of  the  extra  allow- 
ance eannot  be  inquired  into  after  judgment.  {Dresser  v. 
JennvngSy  8  Atb.,  240;  Pyle  v.  Ha/rringtony  4  id.,  421; 
Jackson  v.  Falsity  17  How.,  453 ;  Nesmith  v.  Clinton  Ins. 
Co.y  8  Abb.,  141.) 

B,  TF".  HmUmgton  for  respondent.  The  order  is  not 
appealable.  {Hv/rApkrey  v.  Ch/tmberlainy  11  N.  Y.,  274; 
Fdger  v.  Fitzhughy  41.id.,  228,  231 ;  B.  amd  A.  R.  R.  Go. 
V.  Johnsony  42  id.,  215;  Tabor  v.  OardneTy  41  id.,  232; 
Chv/rch  y.  RhodeSy  6  How.,  281;  McColter  v.  HookeTy  8 
N.  T.,  503.)  Judgment  could  only  be  rendered  by  the  court 
sitting  as  such.  {Clark  v.  East  India  Co.y  2  Bail.  Ct.  B., 
320 ;  Bangs  v.  Seldeny  13  How.,  376 ;  Aymer  v.  Cha^Cy  12 
Barb.,  301.)  Section  449  of  Code  is  repealed,  and  the  remedy 
only  by  provision  of  statute.  (Laws  of  1855,  chap.  611 ; 
Crane  v.  Sawyer,  5  How.,  372 ;  McKeon  v.  Cahertyy  3  Wend., 
494 ;  Almiy  v.  Harrisy  5  Johns.,  175 ;  People  v.  Hazwrdy  4 
HUl,  207 ;  Renwich  v.  Morrisy  7  id.,  575 ;  Pennington  v. 
Townsendy  7  Wend.,  276 ;  Cook  v.  KeUeyy  12  Abb.,  35 ;  S.  C, 
14  id.,  466;  Oovld  v.  Town  of  Sterlmgy  23  N.  Y.,  456; 
Dudley  v.  MayheiOy  3  id.,  9 ;  Smith  v.  Lockwoody  13  Barb., 
209;  Durle  v.  Van  Kleecky  7  Johns.,  477,  497;  Deast&r  and 
Limerick  P.  R,  Co.  v.  AUeny  16  Barb.,  15;  Opddard  v.  CUy 
of  Boston,  20  Pick.,  467.) 
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Earl,  0.  At  the  Special  Tenn«  Mr.  JuBtice  Ingbahax 
wrote  a  brief  opinion,  which  seems  to  have  been  adopted  by 
the  majority  of  the  court  at  General  Term,  in  which  he  said : 
"  I  think  it  very  doubtful  whether  any  such  action  can  be 
maintained  as  was  brought  in  this  case.  The  only  proceeding 
for  such  a  purpose  is  under  the  Eevised  Statutes,  and  not  an 
action ;  and  the  proceeding  can  only  be  to  compel  a  determi- 
nation upon  a  claim  which  any  other  person  may  make  to  an 
estate,  and  not  against  persons  claiming  distinct  parcels  of 
the  estate,  so  as  to  include  all  in  one  judgment.  In  the  com- 
plaint, the  interest  claimed  by  the  defendants  is  not  stated, 
but,  by  the  answerB,  it  appears  some  daim  one^ighth ;  some, 
one-sixteenth ;  some,  one-thirty-second,  and  some  one-ninety- 
sixth.  Ko  judgment  can  be  properly  rendered  against  them 
jointly.  If  this  is  not  to  be  regarded  as  an  action,  there  can 
be  no  allowance."  It  is  thus  seen  upon  what  ground  the 
order  was  granted. 

This  action  was  commenced  in  the  Supreme  Oourt ;  a  court 
of  general  jurisdiction  in  law  and  equity.  The  respondent 
was  properly  served  and  brought  into  court,  and  she  appeared 
and  answered,  and  defended  the  cause  in  all  its  stages.  She 
made  no  objection  to  the  jurisdiction  of  the  court,  and  took 
no  exception  to  any  of  its  rulings,  and  judgment,  in  the  ordi- 
nary form,  was  rendered  against  her.  She  did  not  appeal 
from  the  judgment,  but  ^^eeks  to  attack  it  collaterally,  by 
motion  to  set  it  aside.  Cai^llie  decision  of  the  court  ordering 
this  judgment  be  reviewed  in  this  way  ?  Suppose  there  had 
been  no  statute  authorizing  an  action  or  special  proceeding  to 
determine  the  conflicting  claims  to  real  estate,  and  the  plain- 
tiff had  commenced  this  action  in  equity,  alleging  his  title, 
possession,  etc.,  and  that  the  defendants  unjustly  claimed  title 
to  the  real  estate,  and  praying  that  his  title  might  be  estab- 
lished and  quieted,  and  the  conflicting  claims  determined; 
and  suppose  the  defendants  had  answered  and  defended  as 
they  have  in  this  case:  the  court  having  jurisdiction  of 
the  parties,  one  of  the  questions  for  it  to  determine  would 
be  whether  such  an  action   could  be  maintained.      If  the 
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defendants  made  no  objection  to  the  sufficiency  of  the 
complaint,  and  litigated  the  cause  upon  the  merits,  could 
there  be  any  doubt  that  they  would  be  bound  by  the  judg- 
ment pronounced  ?  But  suppose  they  did  raise  objections,  it 
would  be  the  duty  of  the  court  to  decide  such  objections,  and 
if  the  court  erred,  the  only  mode  of  review  known  to  tlie  law 
would  be  by  appeal  from  the  judgment,  or  a  motion  for  a 
new  trial,  upon  a  case  or  bill  of  exceptions. 

But  we  have  statutes  upon  the  subject,  conferring  upon  the 
Supreme  Court  jurisdiction  to  determine  the  conflicting  claims 
to  real  estate,  and  it  seems  to  be  somewhat  controverted 
whether  the  proceeding  should  be  a  specif  one  under  the 
Bevised  Statutes  or  an  action  under  the  Code.  In  this  case  an 
action  was  resorted  to,  and  it  was  one  of  the  questions  for  the 
court  to  decide,  whether  the  action  was  proper,  and  that  deci- 
sion according  to  every  rule  of  law  applicable  to  sudi  cases 
must  be  final,  until,  according  to  some  of  the  modes  of  review 
known  to  the  law,  it  has  been  reversed.  This  would  be  so,  even 
if  the  defendants  had  in  some  form  objected  to  the  plaintiff's 
right  to  maintain  the  action.  But  can  they  waive  all  objection 
and  substantially  admit  that  the  form  of  the  remedy  is  right, 
and  then,  after  final  judgment,  complain  that  the  judgment 
is  a  substantial  nullity,  pronounced  without  jurisdiction  and 
therefore  void  ?  In  Wilcox  v.  Jackaon  (13  Peters,  511),  it  is 
said:  ''Where  a  court  has  jurisdiction,  it  has  a  right  to 
decide  every  question  which  occmrs  in  the  cause,  and  whether 
its  decision  is  correct  or  otherwise,  its  judgment,  until 
reversed,  is  regarded  as  binding  in  every  other  court.' '  In 
TAe  State  of  Rhode  Idand  v.  The  State  of  MasaachvseUa  (12 
Peters,  718),  Mr.  Justice  Baldwin,  delivering  the  opinion  of 
the  court,  says :  ''  Jurisdiction  is  the  power  to  hear  and 
determine  the  subject-matter  in  controversy  between  the 
parties  to  a  suit ;  to  adjudicate  or  exercise  any  judicial  power 
over  them ;  the  question  is  whether,  in  the  case  before  a 
court,  their  action  is  judicial  or  extra-judicial ;  with  or  with- 
out authority  of  law  to  render  a  judgment  or  decree  upon 
the  rights  of  the  litigant  parties.    If  the  law  confers  the 
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power  to  render  a  judgment  or  decree,  then  the  court  haa 
jurisdiction.  What  shall  be  adjudged  or  decreed  between 
the  parlies,  and  with  which  the  right  of  the  case,  is  judicial 
action,  by  hearing  and  determining  it."  In  People  v.  Stur- 
ievant(d  N.  Y.,  263),  Judge  Johnson  says:  "Jurisdiction 
does  not  relate  to  the  rights  of  the  parties  as  between  each 
other,  but  to  the  power  of  the  comi;.  The  question  of  its 
existence  is  an  abstract  inquiry,  not  involving  the  existence 
of  an  equity  to  be  enforced,  nor  the  right  of  the  plaintiff  to 
avail  himself  of  it  if  it  exists.  It  precedes  these  questions, 
and  a  decision  upholding  the  jurisdiction  of  the  court  is 
entirely  consistent  with  a  denial  of  any  equity  either  in  the 
plaintiff  or  in  any  one  else.  The  case  we  are  considering 
illustrates  the  distinction  I  am  endeavoring  to  point  out  as 
well  as  any  supposed  case  would.  It  presents  these  ques- 
tions :  Have  the  plaintiffs  shown  a  right  to  the  relief  which 
they  seek?  And  has  the  court  authority  to  determine 
whether  or  not  they  have  shown  such  a  right?  A  wrong 
determination  of  the  question  first  stated  is  error,  but  can  be 
re-examined  only  on  appeal.  The  other  question  is  the 
question  of  jurisdiction.  (See  also,  //i  the  Matter  of  Canal 
amd  Walker  St/reets^  2  Kernan,  406 ;  Bangs  v.  DucJcmjieldj 
18  N.  T.,  592.)  Within  these  principles,  so  ably  stated  by 
the  learned  judges,  can  there  be  any  doubt  that  the  court  had 
jurisdiction  of  this  case  ?  It  had  jurisdiction  of  the  persons 
of  the  defendants  by  the  service  of  process  in  the  ordinary 
way,  and  it  was  its  duty  to  determine  whether  the  action 
could  be  maintained  and  the  relief  claimed  could  be  granted. 
And  even  if  these  questions  were  erroneously  determined,  it 
does  not  affect  the  question  of  jurisdiction,  and  the  error 
must  be  corrected  by  some  one  of  the  regular  modes  of 
review  provided  by  law. 

It  would  be  a  very  unwise  administration  of  justice  and 
lead  to  much  vexatious  litigation  if  a  judge  holding  one  Spe- 
cial Term  could,  upon  mere  motion,  set  aside  the  decision  and 
judgment  of  another  judge  at  Special  Term  upon  allegations 
that  the  latter  had  erred  as  to  any  of  the  questions  submitted 
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.  for  his  determination.  Here  there  is  no  allegation  of  any 
mistake  that  has  caused  wrong  to  the  defendants,  or  that 
there  was  any  collusion  between  the  attorneys,  or  that  the 
case  was  not  properly  defended  by  the  respondent's  attorney. 
It  is  simply  a  case  where  one  judge  differs  as  to  the  law  from 
another  judge  who  tried  the  case.  Without  going  further, 
there  would  be  abundant  reason  for  reversing  the  order 
appealed  from.  But  I  am  clearly  of  the  opinion  that  the 
court  did  not  err  in  entertaining  the  action  and  rendering  the 
judgment. 

The  Revised  Statutes  (2  R.  S.,  312)  provide  a  special  pro- 
ceeding for  the  determination  of  claims  to  real  estate.  The 
proceeding  has  many  of  the  incidents  of  an  action,  particu- 
larly as  amended  by  chap.  511  of  the  Laws  of  1855.  But  the 
Code,  section  449,  provides  as  follows :  "  Proceedings  to  com- 
pel the  determination  of  claims  to  real  property,  pursuant  to 
the  provisions  of  the  Revised  Statutes,  may  be  prosecuted  by 
action  under  this  act  without  regard  to  the  forms  of  the  pro- 
ceedings as  they  are  prescribed  by  that  statute."  This  sec- 
tion was  permissive,  and  gave  a  party  a  choice  of  remedies  by 
action  under  the  Code,  and  by  special  proceedings  under  the 
Revised  Statutes.  The  Revised  Statutes  provided  a  remedy 
by  special  proceedings  to  settle  conflicting  claims  to  real 
estate.  The  Code  provides  that  the  same  relief  may  be 
sought  by  action  without  reference  to  the  forms  provided  in 
the  Revised  Statutes.  The  relief  is  to  be  sought  by  the  ordinary 
proceedings  of  an  action.  This  was  so  held  in  Havn/inond  v. 
TUloUon  (18  Barb.,  332);  Mann  v.  Provost  (3  Abb.,  446); 
Peck  V.  Brown  (26  How.,  350);  BumKam  v.  Onderdonk 
(41  N.  T.,  425).  But  if  it  should  be  held  that  the  action 
under  the  Code  is  required  to  conform  to  the  provisions  of 
the  Revised  Statutes,  as  amended  in  1855,  then  the  respond- 
ent, by  appearing  and  taking  part  in  the  proceedings  in  all 
their  stages  from  the  commencement  to  final  judgment, 
without  making  any  objection,  must  be  held  to  have  waived 
any  objections  to  any  irregularities  in  the  proceedings  which 
they  might  otherwise  have  made. 
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It  is  claimed^  on  the  part  of  the  respondent,  that  the  plain- 
tifT  could  not  properly  unite  all  the  claimants  as  defendants 
in  the  action.  I  cannot  doubt  that  this  claim  is  entirely 
unfounded.  Here  are  twenty-four  persons  claiming  title  to 
this  real  estate.  They  all  denied  plaintiff's  right  upon  the 
same  ground,  and  claimed  title  &om  the  same  source,  and, 
therefore,  had  the  same  defence  to  the  action.  It  cannot  be 
that,  under  the  Revised  Statutes,  it  would  have  been  necessary 
for  the  plaintiff  to  have  instituted,  in  such  a  case,  twenty-four 
special  proceedings.  There  is  nothing  in  the  letter  or  the 
object  of  the  law  which  would  require  this,  and  the  proceed- 
ing could  be  conducted  against  several  as  well  as  one.  Under 
the  Revised  Statutes,  these  defendants,  if  they  had  all  been 
in  possession  of  this  real  estate,  claiming  the  same  title  which 
they  set  up  as  defendants,  in  this  action,  could  all  have  been 
united  as  defendants  in  an  action  of  ejectment;  and  they 
could,  if  they  had  chosen  to  do  so,  all  have  united  in  an  action 
of  ejectment  against  the  plaintiff.  Hence,  there  was  no  error 
in  the  joinder  of  the  defendants.  But  if  there  was,  it  was 
waived  by  the  omission  to  raise  the  objection  in  the  answer 
or  upon  the  trial.  {Fosg(Ue  v.  The  Herhmier  Manufacinirmg 
and  Hyd/ravZic  Co.,  12  N.  Y.,  580.) 

It  is  also  objected,  that  it  appears,  by  the  caption  to  the 
findings  of  Mr.  Justice  Babnabd,  and  of  the  judgment,  that 
the  action  was  not  tried  at  any  term  of  court,  but  before  the 
judge,  out  of  court,  at  his  chambers.  This  objection  was  not 
made  in  the  moving  papers,  and  seems  to  have  been  raised  for 
the  first  time  in  this  court.  The  order  to  show  cause,  and  the 
order  setting  aside  the  judgment,  both  assume  and  state,  in 
substance,  that  the  action  was  tried  in  court.  If  the  objection 
had  been  made  in  the  moving  papers,  it  could  have  been 
made  to  appear  more  clearly,  perhaps,  that  the  action  was 
tried  in  court,  and,  hence,  the  objection  should  not  be  per- 
mitted to  be  raised  here  for  the  first  time.  But  it  is  snflS- 
cient  that  it  appears  that  the  action  was  tried  at  a  Special 
Term,  held  at  the  City  Hall,  th^  place  for  holding  courts  in 
the  city  of  New  York.     The  chambers  of  the  judge  may 
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have  been  in  the  court-room,  and  while  it  is  recited  that  it 
was  a  Special  Term  for  motions  and  chamber  business,  we 
cannot  assume  that  there  was  not  a  regular  court  sitting  there 
for  the  hearing  of  all  Special  Term  business,  in  the  face  of 
the  fact  that  the  parties,  without  objection,  went  to  trial.  It 
may  be  that  this  particular  place  for  holding  the  court  was 
provided  by  the  sheriff  under  sections  24  and  28  of  the  Code, 
and  the  Special  Term  may  have  been  adjourned  to  the  judge's 
chambers  under  section  24.  Every  presumption  must  be  in 
fevor  of  the  regularity  of  the  proceeding  in  this  respect. 

The  only  other  objection  to  be  considered  is  as  to  the  extra 
allowance.  If  this  was  to  be  treated  as  an  action  under  the 
Code,  then  the  court  had  jurisdiction  over  the  question  of 
extra  allowance,  as  in  other  actions.  If  it  was  to  be  governed 
as  to  costs  by  the  Revised  Statutes,  then  it  is  provided  (§  7,  as 
amended  in  1855)  that  the  court  can  award  costs  "  as  in  other 
personal  actions."  Mr.  Justice  Babnabd,  at  Special  Term, 
then,  had  jurisdiction  to  decide  the  question  of  extra  allow- 
ances, and  another  judge,  at  Special  Term,  could  not,  upon 
motion,  set  aside  or  reverse  his  decision.  And  even  if  the 
extra  allowance  was  improperly  granted,  it  would  not  autho- 
rize such  an  order  as  was  made  in  this  case. 

The  order  is  clearly  appealable  under  the  fourth  subdivi- 
sion of  section  11  of  the  Code,  as  amended  in  1870. 

Having  thus  given  the  case  the  careful  consideration  its 
importance  seems  to  demand,  I  have  reached  the  conclusion 
that  the  order  appealed  from  should  be  reversed,  and  the 
motion  dismissed,  with  costs. 

All  concur. 

Order  reversed  and  motion  denied,  with  costs  in  both 
courts. 
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IsAAG  D.  Aksb&y,  Appellant,  v.  Eogsb  W.  Hinds  et  al., 

Kespondents. 

The  last  clause  of  section  1  of  the  **  act  to  amend  the  Revised  Statates  in 
respect  to  highways*'  (Laws  of  1861,  chap.  811),  which  provides,  that  all 
highways  that  have  ceased  to  be  traveled  or  used  as  such  for  six  years, 
shall  cease  to  be  highways  for  any  purpose,  is  not  limited,  by  the  second 
section  of  said  act,  to  highways  "  laid  out  and  dedicated  "  but  applies  as 
well  to  highways  created  by  twenty  years  user.  Said  clause,  however, 
is  not  retroactive  in  its  efSect,  but  only  applies  to  such  liigliways  as  have 
ceased  to  be  traveled  or  used  for  six  years  aftw  the  passage  of  the  act 
(Lbonabd,  C,  dissenting.) 

(Aigued  May  16, 1871  ^  decided  September  term,  1871.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  sixth  judicial  district^  affirming  a  judgment  for 
defendants  entered  upon  a  verdict.  The  case  is  reported 
below,  46  Barbour,  622.     The  facts  are  stated  in  the  opinion. 

G.  Z.  Sessions  for  appellant.  Effect  is  to  be  given  to  every 
part  of  a  statute.  (Sedgwick  on  Statutes,  238 ;  7  Cush.,  89 ; 
1  Binney,  601 ;  5  Hill,  222.)  Defendants  were  bound  to 
prove  twenty  years  continuous  user,  not  merely  by  a  few 
individuals,  but  by  the  public  generally.  {Mar^  v.  The 
People,  23  III,  395,  396.)  The  cesser  of  a  use  for  a  less 
period  than  twenty  years,  accompanied  by  any  acts  clearly 
indicative  of  an  intention  to  abandon  the  right,  is  sufficient  to 
extinguish  a  right  of  way.  {JSeff.  v.  Chorley,  12  Jur.  [1850], 
822 ;  Wa^d  v.  Ward,  Eng.  Laws,  etc.,  413 ;  Crain  v.  Fox,  16 
Barb.,  184,  187.)  By  allowing  the  road  to  be  fenced  and 
plowed  up,  the  public  autborities  showed  a  clear  intent  to 
abandon.    (2  Wash,  on  K.  P.,  82, 83,  §§  66, 57.;  16  Barb.,  187.) 

Z.  Seymour  for  respondents.  The  statute  of  1861  only 
relates  to  highways  which  have  been  laid  out.  {Doughty  v. 
BvU,  36  Barb.,  488  ;  Tucker  v.  BcmJdn,  15  id.,  482 ;  Thomp- 
son on  Highways,  237-241.)    The  request  to  chaise  assumed 
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what  was  not  true ;  and  the  coart,  not  being  able  to  charge  in 
the  language  of  the  request,  could  for  that  reason  refuse. 
{Carpenter  v.  Sttkodly  1  Kern.,  61-79;  Wright  v.  PoAge^  3 
Keyes,  681,  585,  686;  Le  R(yy  v.  The  PwrJc  Fire  Ins.  Co.^ 
39  N,  Y.,  56.) 

LoTT,  Gh.  0.  This  is  an  action  of  trespass  on  land  of  the 
plaintiff  and  the  material  question  litigated  on  the  trial  was, 
whether  the  lo(ms  in  quo  was  a  highway.  It  appears  to  have 
been  conceded  that  it  had  never  been  laid  out  under  any  gene- 
ral law  or  special  statute,  but  it  was  claimed  that  it  had 
become  such  by  twenty  years  user.  There  was  conflicting 
evidence  on  that  subject,  and  the  jury,  under  instructions 
from  the  court  in  relation  to  it,  not  excepted  to  by  either 
party,  found  a  verdict  for  the  defendants,  and  the  only  ques- 
tion before  this  court  arises  on  the  refusal  of  the  presiding 
judge  to  charge,  upon  the  request  of  the  plaintiff's  counsel, 
*^  that  the  road  not  having  been  proven  to  have  been  worked 
by  the  public  within  six  years  nor  traveled  or  used  as  a  high- 
way for  six  years,  it  is  to  be  ueemed  abandoned." 

This  request  was  based  on  the  provisions  of  an  act  of  the 
legislature  passed  in  1861  (Sess.  Laws  1861,  chap.  311,  p.  709), 
the  first  section  of  which  amended  section  99  of  article  4,  title 
1,  chapter  16  of  part  1st  of  the  Bevised  Statutes  (the  general 
highway  act)  so  as  to  read  as  follows, viz. :  "Every  public 
highway  and  private  road  already  laid  out  and  dedicated  to 
the  use  of  the  public,  that  shaU  not  have  been  opened  and 
worked  within  six  years  from  the  time  of  its  being  so  laid 
out,  and  every  such  highway  hereafter  to  be  so  laid  out,  that 
shall  not  be  opened  and  worked  within  the  like  period,  shall 
cease  to  be  a  road  for  any  purpose  whatever ;  but  the  period 
during  which  any  suit,  mandamus,  certiorari  or  other  pro- 
ceeding shall  have  been  or  shall  be  pending  in  regard  to  any 
such  highway,  shall  form  no  part  of  said  six  years ;  and  all 
highways  that  have  ceased  to  be  traveled  or  used  as  highways 
for  six  years,  shall  cease  to  be  a  highway  for  any  purpose." 
The  second  section  declares  that,  "  the  provisions  of  this  act 
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shall  apply  to  every  public  iiighway  and  private  road  laid  out 
and  dedicated  to  the  use  of  the  public  within  the  last  six  years 
and  to  every  such  highway  hereafter  to  be  laid  out,"  and  by 
the  third  and  only  other  section  the  act  was  to  take  efiect 
immediately.     The  request  was  properly  refused. 

1st.  It  assumed  that  thei*e  was  no  proof  that  the  road 
had  been  traveled  or  used  as  a  highway  for  six  years.  This 
assumption  was  unauthorized.  The  appellant's  counsel  con- 
cedes that  it  was  shown  to  have  been  used  as  early  as  1831. 
Its  use  was  continued  till  1844.  From  that  time  it  ceased  to 
be  used  tiU  in  1855.  There  was  evidence  tending  to  prove, 
and  it  was  sufficient  to  justify  the  jury  in  finding  the  &ct, 
that  its  use  was  then  resumed,  and  that  the  travel  and  use 
had  been  continuous  for  two  years  before  the  trial,  which  took 
place  in  September,  1865.  The  act  complained  of  as  a  tres- 
pass is  alleged  in  the  complaint  to  have  been  committed  in 
April  of  the  same  year.  This  brief  reference  to  the  facts 
shows  that  the  statement  in  the  request,  "  the  road  not  having 
been  proven  *  *  *  to  have  been  traveled  or  used  as  a 
highway  for  six  years,"  was  unwarranted,  and  the  court  for 
that  reason  properly  refused  to  instruct  the  jury,  on  the  basis 
of  such  erroneous  statement,  that  the  road  was  abandoned. 

2d.  The  act  of  1861  is  not  applicable  to  this  case.  I,  how- 
ever, do  not  concur  in  the  opinion  of  the  majority  of  the 
court  below,  that  the  second  section  thereof,  by  its  terms, 
limits  the  application  of  aU  the  provisions  of  the  act  to  pub- 
lic highways  and  private  roads  laid  out  and  dedicated  to  the 
use  of  the  public,  and  that  an  exclusion  of  highways  by  user 
firom  its  operation  is  therefore  implied.  The  last  clause  of 
the  first  section  applies  to  ^^  a2{  highways  that  have  ceased  to 
be  traveled  or  used,"  etc.,  while  the  previous  provisions 
relate  only  to  public  highways  and  private  roads  already  laid 
aiU^  and  dedicated  to  the  use  of  the  public,  and  to  such  high- 
ways thereafter  to  be  laid  out  This  difference  or  distinc- 
tion is  significant.  When  the  act  under  consideration  was 
passed,  the  general  law  regulating  highways  recognized  the 
existence  of  public  highways  acquired  by  user  for  twenty 
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years,  as  well  as  those  that  had  been  "  laid  out  and  allowed 
under  any  law  of  this  State."  (1  Rev.  Stat,  p.  521,  §100.) 
Tiie  last  clatise  of  the  first  section  was  a  new  enactment,  and 
is  sufficiently  comprehensive  to  include  both  classes  of  high- 
ways ;  and  it  appears  to  me  clear  that  it  is  not,  and  was  not 
intended  to  be,  limited  to  the  highways  mentioned  in  the  first 
clause.  If  such  had  been  the  intention  it  would  have  been 
expressed  by  the  use  of  the  terms  all  such  highways,  as  was 
done  in  making  the  latter  part  of  the  first  clause  applica- 
ble to  those,  and  in  the  exception  of  the  period  during  which 
a  suit,  mandamus,  certiorari,  or  other  proceeding  had  been 
or  should  be  pending  *'  in  regard  "  to  them.  It  is  not  neces- 
sary to  give  a  construction  to  the  second  section  of  the  act. 
It  is  sufficient  to  say  that  it  does  not  in  terms  declare  that  it 
shall  only  apply  to  the  highways  and  private  roads  therein 
designated,  and  that  such  a  limitation  or  restriction  is  not 
necessary  to  give  it  effect.  The  views  already  expressed  lead 
me  to  the  conclusion  that  the  last  clause  of  the  first  section 
includes  public  highways  by  user. 

Assuming  such  construction  to  be  correct,  it  remains  to  be 
considered  whether  the  clause  applies  to  the  road  in  ques- 
tion. It  is  claimed  in  behalf  of  the  appellant,  that  "  by  the 
true  reading,  this  cessation  of  travel  or  use,  for  six  years,  was 
made,  at  the  time  of  the  passage  of  the  act,  to  relate  entirely 
to  the  past,"  and  that  "  by  no  rales  of  construction  can  it  be 
made  to  have  any  future  or  prospective  application." 

I  cannot  assent  to  those  propositions.  Every  law  is,  as  a 
general  rule,  to  be  so  construed  as  to  operate  prospectively, 
and  unless  the  legislative  intent,  that  it  shall  act  retrospec- 
tively, is  expressed  in  clear  and  unambiguous  language,  such 
a  construction  must  be  given  to  it.  Broom,  in  his  "  Legal  Max* 
ims"  (4th  edition,  page  28,  marginal  paging  p.  36)  says 
it  is,  'Mn  g^eral,  true,  that  a  statute  shall  not  be  so  con- 
strued as  to  operate  retrospectively,  or  take  away  a  vested 
right,  unless  it  contains  an  enumeration  of  the  cases  in  which 
it  is  to  have  such  operation,  or  words  which  can  have  no 
meaning,  unless  such  a  construction  is  adopted."     Upon  the 
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application  of  that  rale  to  the  clau^  in  question,  it  is  pro&- 
pective  in  its  effect  The  words,  ^^  hme  ceased  to  be  trav- 
eled and  used,"  do  not,  necessarily,  relate  to  the  past.  It 
may  and  should  be  eonstrued,  as  declaring  that  all  highways 
that  have  ceased  to  be  traveled  or  used  for  six  years  (after 
the  passage  of  this  act)  shall  cease  to  be  a  highway  for  any 
purpose.  It  would  be  an  unreasonable  construction  of  the 
clause  to  hold  that  it  was  the  intention  of  the  legislature  to 
discontinue,  immediately  on  the  passage  of  the  act,  all  high- 
ways that  had,  at  any  time,  for  six  years  previous  thereto, 
ceased  to  be  traveled  or  used,  and  yet  make  no  provision  for 
such  cessation  or  non-user  in  the  future.  It  cannot  relate  both 
to  the  past  and  future.  And  it  is  more  consistent  with  the 
object  of  a  statute  to  treat  it  as  prescribing  a  rule  for  future 
action,  than  at  once  to  deprive  the  public  of  a  right  and 
privilege  they  were  entitled  to,  but  which  they  had  omitted 
for  a  short  period  to  exercise,  without  giving  them  any 
opportunity  to  resume  its  enjoyment.  The  construction  I 
have  gi^en  to  the  provision  is  in  harmony  with  a  decision  of 
the  Supreme  Court  in  the  case  of  Bailey  v.  ITie  Mayor ^  etc,^ 
of  New  York  (7  Hill,  146),  in  which  the  meaning  of  the 
third  section  of  chapter  324  of  the  Laws  of  1844  came  in 
question.  That  act  was  passed  on  7th  of  May  of  that  year, 
and  it  took  effect  immediately.  The  section  was  in  the  fol- 
lowing terms :  *'  It  shall  be  lawful  for  a  party  to  a  suit,  who 
shall  have  obtained  a  verdict,  on  a  report  of  a  referee,  in  his 
favor,  to  tax  interest  upon  the  amount  of  such  verdict  or 
report,  as  costs,  firom  the  time  of  obtaining  the  same  to  the 
time  of  perfecting  judgment  thereon." 

The  verdict,  in  that  case,  was  recovered  in  June,  1843,  but 
judgment  thereon  was  not  perfected  till  the  third  day  of  June, 
1844,  and  the  taxing  officer  taxed  the  interest,  as  costs,  from 
the  time  of  the  recovery  of  the  verdict  until  the  time  of  the 
entry  of  judgment.  It  was  claimed,  by  the  plaintiff's  coun- 
sel, on  opposing  a  motion  by  the  defendant  for  the  retaxation 
of  the  costs,  that  the  interest  was  chargeable  under  the  said 
section,  but  Nelson,  J.,  said :  "  As  the  verdict  in  the  present 
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case  was  rendered  before  the  act  of  1844  was  passed,  the 
chaise  for  interest  should  have  been  disallowed.  Notwith- 
standing the  peculiar  phraseology  of  the  section,  relied  on  by 
plaintifPs  counsel,  we  think  it  ought  not  to  be  so  construed  as 
to  give  it  retroactive  effect."  The  same  construction  was 
given  to  the  section,  in  BtUl  v.  JETetehum  (2  Denio,  188),  by 
Beonson,  J.,  who  said :  "  The  statute  does  not  retroact."  I 
will  add,  in  support  of  the  views  above  expressed,  the  case  of 
TAe  People  v.  The  Supermsora  of  Col/mnhia  Cowaty  (43  N. 
T.,  130). 

Without  a  further  consideration  of  the  question,  I  am,  on 
the  grounds  and  for  the  reasons  already  stated,  brought  to 
the  conclusion  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 

All  concur,  except  Leonard,  0.,  dissenting. 

Judgment  affirmed. 


Robert  H.  Kerr  et  al„  Appellants,  v.  William  T.  Blodgett 

et  al.,  Bespondents. 

An  msolvent  partnership  made  an  assignment  of  its  property  and  effSects 
for  the  benefit  of  creditors ;  one  of  the  creditors  brought  an  action  in  his 
own  behalf,  and  that  of  others  who  should  come  in  and  daim  the  bene- 
fit thereof,  against  the  assignees,  for  an  accounting  and  distribution  of  the 
trust  Amd,  in  which  action  an  order  was  entered  appointing  a  referee  to 
take  and  state  the  account  of  the  assignees,  and  to  report  the  amount 
due  such  creditors  as  should  come  in  under  the  order  and  seek  the  bene- 
fit of  the  action,  and  directing  the  publication  of  notices  to  the  credi- 
tors to  come  in  and  exhibit  their  demands,  which  order  was  complied 
with,  and  upon  the  coming  in  and  confirmation  of  the  report  of  the  referee 
an  order  was  made  for  the  distribution  of  the  fimd,  which  was  fully 
executed  by  the  assignees. 

EM^  that  in  the  absence  of  "fraud,  all  the  creditors  of  the  assignor  were 
bound  by  the  decree,  whether  they  came  in  and  proved  their  daims  or 
not,  and  that  a  creditor  who  failed  to  do  this  was  barred,  although  he 
had  no  notice  of  the  action,  and  knew  nothing  of  it  until  after  the  dis- 
tribution of  the  trust  fimd  ;  also  luM^  that  it  was  not  Uie  duty  of  the 
assignees,  having  knowledge  of  the  claim  of  a  creditor  who  did  not 
appear,  to  produce  and  prove  such  claim  before  the  referee. 

(Argued  May  17th,  1871 ;  decided  September  term,  1871.) 
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Appeal  jfrom  judgment  of  the  Oeneral  Term  of  the 
Supreme  Court  in  the  first  judicial  district,  affirming  a  judg- 
ment in  &vor  of  defendants,  entered  upon  the  decision  of  the 
court  at  Special  Tenn. 

This  was  an  action  by  the  plaintiffs  as  creditors  of  a 
limited  partnership  doing  business  under  the  name  of  John 
Meads,  Jr.,  against  the  defendants  as  assignees  of  such  part- 
nership for  an  accounting  and  other  relief. 

The  action  was  brought  to  trial  at  a  Special  Term  held  in 
the  dty  of  New  York  in  April,  1864,  and  the  presiding  jus- 
tice found  the  following  facts : 

John  Meads,  Jr.,  and  William  Tilden,  in  September,  1855, 
formed  a  special  partnership,  in  pursuance  of  the  statute,  the 
name  of  the  firm  being  John  Meads,  Jr.  Its  place  of  busi- 
ness was  in  the  dty  of  New  York.  This  firm  became  insolvent 
March  2, 1857 ;  made  an  assignment,  executed  by  John  Meads, 
Jr.,  for  the  benefit  of  its  creditors,  to  the  defendants.  There 
was  no  schedule  of  the  creditors  annexed.  The  defendant 
Slodgett  took  measures  to  ascertain  who  were  the  creditors^ 
and  made  a  list  of  them  and  the  amount  of  their  debts  or 
claims.  The  plaintiffs  were  creditors,  and  of  this  fact  and  the 
amount  of  their  debt  or  claim  Blodgett  had  notice,  and  caused 
their  names  and  the  amount  of  their  debt  to  be  inserted  in 
the  list.  The  defendant  Meads  had  access  to  the  papers  and 
the  list  of  debts  and  creditors,  and  nature  of  the  claims  of  the 
plaintiffs.  Tlie  defendants  proceeded  to  collect  the  debts; 
but  having  doubts  as  to  all  the  creditors,  and  deeming  it 
unsafe  to  make  a  distribution  of  the  trust  funds  without  the 
directions  of  the  court,  requested  one  Dexter  Beynolds  to 
become  a  purchaser  of  a  debt  against  John  Meads,  Jr.,  the 
limited  partnership,  and  to  institute  an  action  against  the 
assignees,  to  compel  them  to  account  to  and  distribute  the 
trust  funds.  Such  action  was  commenced  in  this  court  in 
June,  1859,  in  the  county  of  Albany,  in  which  the  defendant 
Meads  resided.  The  defendant  Blodgett  resided  in  the  city 
of  New  York.  An  order  was  entered  at  a  Special  Term, 
held  in  Albany,  June  28, 1859,  appointing  Jamee  Edwards  a 
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referee,  to  take  and  state  the  acoounts  of  the  defendants,  and 
to  report  the  amount  due  to  the  plaintiff,  and  to  each  of  the 
other  creditors,  respectively,  of  the  limited  partnership  of 
Jolm  Meads,  Jr.,  who  should  come  in  under  tlie  order  and 
seek  the  benefit  of  the  action,  and  directing  that  the  i*eferee 
should  cause  advertisement  for  such  creditors  to  come  in  and 
exhibit  their  demands  before  him  by  a  day  to  be  fixed  for  that 
purpose,  to  be  publislied  once  in  each  week,  for  at  least  three 
weeks,  in  the  State  paper,  and  in  a  newspaper  in  the  county 
of  Albany,  and  also  in  one  printed  in  the  city  of  New  York. 

The  referee  caused  notice  to  be  published,  as  directed  in  the 
order,  in  which  the  creditors  were  required  to  come  in  and 
exhibit  their  respective  demands  on  or  before  the  26th  day 
of  July,  1859,  or  that  they  would  be  excluded  from  the  benefit 
of  the  order  and  from  any  distributive  share  of  the  funds  in 
the  hands  of  the  assignees.  The  referee  made  his  report, 
dated  October  26,  1859.  Most  of  the  creditors  came  in  and 
exhibited  their  demands.  An  order  was  made  at  the  Special 
Term,  October  26,  1859,  confirming  the  report  and  giving 
directions  for  the  sale  of  certain  assets  and  for  the  distribution 
of  the  trust  funds.  This  order  was  fully  executed  before  the 
commencement  of  the  action. 

The  action  by  Beynolds  was  in  his  own  behalf,  as  well  as 
in  behalf  of  all  others  similarly  situated  who  should  come  in 
and  claim  the  benefit  thereof. 

The  plaintiffs  in  this  action  resided  in  New  York,  where 
John  Meads,  Jr.,  had  been  in  business  and  had  failed.  They 
did  not  come  in  under  the  order  and  exhibit  their  demands. 
They  had  no  notice  of  the  action  and  proceedings  by  Eey- 
nolds  against  the  assignees  other  than  the  notice  published  in 
the  newspapers  by  Reynolds,  and  they  never  saw  or  heard  of 
this  notice,  and  knew  nothing  of  it  until  after  the  distribution 
of  the  trust  funds  had  been  made.  No  distribution  was  made 
to  them  or  on  account  of  their  demands.  The  defendants  did 
not  present  such  demands  to  the  referee  or  call  his  attention 
in  any  way  to  them.  It  is  further  found  that  there  was  no 
collusion  by  the  defendants  with  Beynolds,  or  any  of  the  ere- 
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ditors  iu  the  bringing  of  or  in  connection  with  the  action 
brought  by  Reynolds  against  them,  nor  were  the  defendants 
guilty  of  any  actual  fraud,  or  intended  fraud,  upon  the  rights 
of  the  plainti£GB  in  that  action.  The  defendants  intended  to 
act  fairly  and  to  execute  faithfully  the  trust  they  had  assumed. 
They  were  under  the  impression  that  they  had  no  duties  to 
perform  other  than  to  obey  and  execute  the  orders  of  this 
court  in  the  action  brought  by  Reynolds  against  them,  and 
they  did  obey  and  execute  such  orders. 

The  plaintiffs  in  this  action  recovered  judgments  against 
John  Meads,  Jr.,  the  limited  partnership,  July  5,  1859,  one 
for  the  sum  of  $494.85,  the  other  for  the  sum  of  $298.36,  and 
executions  were  issued  upon  such  judgments  and  returned 
unsatisfied.  And  the  said  justice  decided,  as  a  conclusion  of 
law,  tliat  the  action  by  Dexter  Reynolds  in  behalf  of  himself 
and  other  creditors  against  the  defendants,  and  the  proceed- 
ings and  judgment  therein,  constituted  a  defence  in  this 
action,  and  that  the  plaintiffs  herein  had  established  no  cause 
of  action  against  the  defendants,  and  that  the  complaint  be 
dismissed  with  costs.  The  other  facts,  so  far  as  important, 
appear  in  the  opinion. 

D.  McMahon  for  appellants.  The  creditors  were  equally 
entitled  to  share  in  the  assets.  (2  R.  S.,  4th  ed.,  175,  176, 
§§  20,  21 ;  Jackson  v.  Sheldon^  9  Abb.,  127.)  The  assignees 
were  bound  to  account  to  plaintiffs  for  their  proportionate 
share,  unless  protected  by  some  legal  proceeding.  {Mills  v. 
Argall,  6  Paige,  577 ;  Russell  v.  Lasher^  4  Barb.,  232 ;  BeU 
V.  Holford^  1  Duer,  58 ;  S.  P.  held  in  Sheldon-  v.  Smithy  28 
Barb.,  593 ;  Shepherd  v.  McEvers^  4  Johns.  Ch.,  136 ;  Cru- 
ger  v.  Halliday^  11  Paige,  314.)  It  was  the  duty  of  the 
assignees  to  have  asserted  the  rights  of  the  plaintiffs.  {Haw- 
kins V.  Hawkms^  23  Exch.,  543;  Powell  \.Wrigkty  29  id., 
744 ;  Wood  v.  Burham^  6  Paige,  513 ;  Berrian  v.  McLean^ 
1  Hoff.  Ch.,  435 ;  Bruck  v,  Permyba^ker^  4  Leigh,  5  ;  John- 
son V.  Candagey  31  Maine,  28 ;  Pingree  v.  Gomstock^  18  Pick., 
46 ;  Qriffim.  v.  Macavley^  7  Grat.,  476.)    An  assignee  cannot 
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be  discharged,  save  by  oonsent  of  all  parties  interested.  {Shep- 
herd V.  McEoerSj  4  Johns.  Ch.,  86 ;  Crager  v.  HaUMay^  11 
Paige,  314 ;  NUee  v.  Everham^  81  Eng.  L.  &  Eq.,  237 ;  BeU 
V.  Holford^  1  Duer,  58.)  A  tmstee  cannot  act  for  his  own 
benefit  in  a  contract  on  the  subject  of  the  tmst.  {Chreen  r. 
Wi/nter,  1  Ch.,  29 ;  Vcm  Horn  v.  Ford^  6  Johns.  Ch.,  888 ; 
S.  P.  in  Duffy  v.  Ihman^  32  Barb.,  687 ;  Owmberland  Ooal 
Co,  V.  Shermarty  30  id.,  553.) 

JohAn  H.  Reynolds  for  respondents.  The  decree  in  the 
Reynolds  suit,  authorizing  the  creditors  to  come  in  and  prove 
their  demands,  operated  as  an  interlocutory  judgment  in  favor 
of  each  and  every  creditor,  and  binds  each  creditor.  {Thomp- 
son V.  Brown^  4  Johns.  Ch.,  619 ;  BrooJce  v.  CHbhons^  4  Paige, 
874 ;  WOd^  v.  Keder,  8  id.,  164 ;  Egberts  v.  Wood,  3  id.,  518 ; 
Innea  v.  Zansinffy  7  id.,  588 ;  McEemie  v.  UAmoreuXy  11 
Barb.,  516 ;  Story's  Eq.  Jur.,  580,  §  549 ;  Code  of  Procedure, 
§119;  Van  Santvoord's  Eq.  Pr.,  77,  78;  OUfpim,  v.  Lady 
8ouihampiony  18  Ves.,  Jr.,  469.)  Plaintiffs'  remedy,  if  any, 
vras  to  apply  to  be  let  in  and  prove  their  demands  in  the  Bey- 
nolds  suit.    {Brooks  v.  OibhonSy  4  Paige,  374.) 

Eabl,  C.  The  suit  instituted  by  Dexter  Beynolds,  as  well 
in  his  own  behalf  as  in  behalf  of  all  other  creditors  similarly 
situated,  was  commenced  and  conducted  to  its  termination 
according  to  the  practice  of  courts  of  equity.  In  such  cases 
it  is  many  times  impracticable  to  make  all  the  persons  who 
are  interested  in  the  fund  parties  to  the  suit.  They  may  be 
unknown,  or  they  may  be  so  numerous  that  they  cannot,  with 
reasonable  expense  and  diligence,  be  reached.  Hence,  suits 
of  this  kind  have  been  sanctioned  as  indispensable  to  the 
distribution  of  trust  funds  and  the  settlement  of  trust 
estates  in  courts  of  equity.  {Thompson  v.  Brown,  4  Johns. 
Ch.,  619 ;  Wilder  v.  Keder,  3  Paige,  164 ;  Egberts  v.  Wood, 
3  id.,  518 ;  BrooJcs  v.  Oibbons,  4  id.,  874 ;  1  Story's  Eq.  Jur., 
§  549.)  And  the  practice  is  continued  under  the  Code.  (Code, 
§119;  McKemie  v.  EAmoreux,  11  Barb.,  516;  Van  Sant- 
voord's Eq.  Pr.,  77,  78.) 
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In  snch  a  suit,  when  an  order  or  decree  for  an  accounting 
is  once  made,  under  which  all  creditors  are  authorized  to 
oome  in  and  present  their  demands,  it  operates  as  an  interloc- 
utory judgment,  in  favor  of  each  and  every  creditor  of  the 
fund,  whether  he  actually  comes  in  or  not,  as  effectually  as  if 
he  had  been  named  and  had  appeared  as  a  party ;  and  after 
such  an  order  is  made,  no  other  creditor  will  be  allowed  to 
bring  or  to  proceed  with  a  separate  suit  for  relief,  but  he  must 
prove  his  claim  and  seek  his  relief  in  that  suit. 

If  he  &ils  to  come  in  and  prove  his  claim,  before  the  final 
decree  for  distribution,  he  will  be  too  late,  and  his  claim  will 
be  barred,  as  it  certainly  would  after  the  fund  was  distributed 
under  the  decree.  After  the  decree,  and  before  distribu- 
tion, a  creditor  who  has  not  proved  his  claim  may,  upon  a 
satisfactory  excuse  for  his  default,  apply  to  the  court,  in  that 
action,  to  be  let  in,  and  the  court  may  open  his  default,  as 
in  other  cases,  upon  such  terms  as  may  be  proper. 

It  is  not  disputed  that  the  proceedings  in  the  Eeynolds 
suit  were  conducted,  in  all  it^  stages,  according  to  the  practice 
Banctioned  by  courts  of  equity,  and,  hence,  the  judgment  in 
that  suit  is  binding  upon  the  plaintiffs,  just  as  if  they  had 
been  parties  to  it,  and  their  daim  had  been  denied  and 
defeated,  unices  they  can  assail  or  attack  it  for  fraud,  and  daim 
its  absolute  nullity  as  to  them  on  that  account.  K  the  defend- 
ants instituted  and  carried  through  that  action  for  a  fraudulent 
purpose,  the  judgment  therein  should  not  protect  them. 
They  should  then  occupy  the  same  position  as  if  they  had 
paid  the  fund,  excluding  the  plaintiffs,  without  the  direction 
of  the  court.  But  the  difSculty  which  the  plaintiffs  have  to 
encounter  is  that  the  court  has  found  that  the  defendants 
were  not  guilty  of  any  fraud  in  that  action,  and,  so  far  as  I 
can  perceive,  no  fraud  is  to  be  imputed  to  them  from  the 
&cts  found. 

It  is  true  that  they  procured  a  claim  to  be  assigned  to  Dex- 
ter Beynolds,  and  procured  him  to  institute  the  suit,  and  that 
one  of  them  aided  him  in  drawing  some  of  the  papers  and 
conducting  some  of  the  proceedings  in  the  cause.    But  all 
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this  works  no  harm  to  these  plaintiffs.  The  question  is, 
were  the  proceedings  fairly  conducted  ?  "Were  the  defendants 
guilty  of  any  fraud  in  that  suit,  and  did  they  do  anything 
therein  or  in  reference  thereto  to  mislead  or  defraud  these 
plaintiffs  ?  So  long  as  they  did  not,  it  made  no  difference 
that  they  procured  a  friendly  creditor  to  commence  the  suit. 
Whether  the  creditor  was  friendly  or  hostile  to  them,  the 
plaintiffs  had  the  same  rights,  and  could  have  the  same 
advantages  and  privileges  in  the  suit.  {Oilpin  v.  Lady 
Southampton^  18  Vesey,  469.) 

But  the  important  question,  and  the  one  upon  which  the 
plaintiffs'  counsel  seems  most  to  rely,  is  whether  the  defend- 
ants ought  to  have  represented  and  proved  the  plaintiffs' 
claims  before  the  referee  in  that  action.  They  had  knowledge 
of  these  claims,  and  omitted  to  produce  or  prove  them  before 
the  referee.  And  the  plaintiffs  claim  that  they  were  guilty 
of  a  breach  of  trust  for  this  omission  of  duty.  We  are  cited 
to  no  decision  imposing  this  duty  upon  the  trustees.  Here 
there  was  no  haste  in  the  proceedings ;  nothing  was  done  to 
conceal  them  from  the  plaintiffs.  The  trustees  gave  all  the 
notice  the  law  required.  The  fund  was  under  the  control  of 
the  court,  and  the  court  was  administering  it  and  ordered 
that  notice  should  be  given  to  the  creditors.  The  trustees  had 
the  right  to  suppose  that  the  notice  given  had  reached  the 
plaintiffs,  and  that  for  some  reason,  perhaps  because  they 
desired  to  attack  the  assignment  and  not  recognize  its  valid- 
ity, they  did  not  desire  to  prove  their  claims.  A  creditor's 
suit  in  such  a  case  is  instituted,  not  only  for  the  benefit  of 
the  creditors,  but  also  for  the  protection  of  the  trustees,  and 
flo  long  as  they  follow  the  directions  of  the  court  in  the 
suit,  and  do  nothing  to  mislead  or  defraud  any  one,  they 
must  be  fully  protected.  They  have  no  active  duty  to  pre- 
sent and  establish  claims  of  creditors.  Suppose  they  should 
present  a  claim,  and  the  plaintiffs  or  some  other  creditor 
should  dispute  it,  would  they  be  obliged  to  incur  the  expenses 
of  establishing  the  claim  ?  Clearly  not.  I  conclude,  there- 
fore, that  no  fraud  or  breach  of  trust  can  be  imputed  to  the 
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defendants  for  not  presenting  and  proving  plaintiflFs'  daims 
before  the  referee. 

It  may  be  that  the  claims  assigned  to  the  father  and  sister 
of  the  assignor,  which  cost  less  than  the  dividend,  .were  pur- 
chased and  assigned  under  such  circumstanses  that  they  were 
not  entitled  to  draw  from  the  fund  more  than  they  cost.  But 
that  question  should  have  been  presented  to  the  referee,  and 
is  of  no  importance  to  the  plaintiffs  who,  by  their  default, 
were  shut  off  from  any  dividend. 

I  have  looked  carefully  at  the  exceptions  taken  by  the 
plaintiffs  during  the  trial,  and  find  none  of  them  well 
founded.  And  I  reach  the  conclusion  that  the  judgment 
should  be  affirmed  with  costs. 

Leonabd,  0.  The  question  of  fraud  is  the  only  material 
one  in  the  case.  That  inquiry  was  one  of  fact,  and  the  judge 
has  found,  against  the  plaintiffs,  that  there  was  no  fraud  or 
collusion  by  the  defendants  in  respect  to  the  judgment  which 
they  have  sought  to  review.  The  judgment  in  the  action  of 
Keynolds  against  Blodgett  and  Meads  is  conclusive  against 
these  plaintiffs,  unless  they  were  able  to  show  some  fraud  or 
misconduct  on  the  part  of  these  defendants  in  suffering  the 
judgment.    It  cannot  be  collaterally  assailed  or  inquired  into. 

There  appears  to  have  been  good  cause  for  such  an  inquiry  as 
was  set  on  foot  in  that  action.  The  special  partnership  being 
carried  on  in  the  name  of  John  Meads,  Jr.,  the  general  part- 
ner, it  was  not  possible  to  know,  with  certainty,  whether 
those  who  claimed  against  the  fund  were  his  private  creditors, 
or  those  of  the  special  partnership.  For  the  purpose  of 
obtaining  a  judicial  inquiry  as  to  the  true  and  proper  claim- 
ants, the  action  brought  by  Dexter  Reynolds  was  proper, 
although  set  on  foot  by  the  defendants.  The  remote  sugges- 
tion of  benefit  to  be  derived  by  the  defendant  Meads,  by 
excluding  the  two  small  demands  of  these  plaintiffs,  together 
amounting  to  about  $800,  is  too  trifling  to  be  considered. 
As  against  the  defendant  Blodgett,  the  objection  is  more 
insignilicant.  These  plaintiffs  suggest  no  valid  defence  which 
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Plodgett  and  Meads  ought  to  have  interposed  to  the  action  of 
Bejnoldfi  against  them.  The  fact,  that  there  was  no  fraud  or 
evil  intention  on  the  part  of  these  defendants  as  against  these 
plaintiffs,  includes  every  demand  to  find  facts  or  conclusions 
of  law  made  bj  the  plaintifiEs'  counsel,  and  not  specificallj 
passed  upon  by  the  judge.  The  authorities  in  support  of 
the  action  of  Reynolds,  and  the  practice  adopted,  are  well 
established,  and  in  firequent  use,  and  it  is  unnecessary  to 
repeat  them  here. 

The  questions  as  to  the  exclusion  of  evidence,  offered  by 
the  plaintiff,  appear  to  me  untenable. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Hunt,  0.,  not  voting. 

Judgment  affirmed. 
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The  People  ex  rel.  The  Buffalo  and  State  Line  Kail- 
BOAD  Company,  Appellants,  v.  Peteb  Babkeb  et  al.. 
Assessors  of  the  Town  of  Evans,  and  Edmund  Z.  South- 
wioK,  Supervisor,  Kespondents. 

Same  Appellants  v.  Peter  Fbedebigks  et  al..  Assessors  of 
the  Town  of  Hamburgh,  and  Gboege  Pieboe,  Supervisor, 
Respondents. 

ffinoe  the  act  of  1851  (Laws  of  1861,  chap.  176),  assessors  are  not  bound  by 
the  affidayit  presented  by  an  owner  of  property  taxed,  upon  complaint  in 
relation  to  the  assessment  thereof.  The  affidavit  is  no  longer  conclusive, 
but  is  evidence  to  be  considered  by  them,  with  other  means  of  informa- 
tion in  their  power,  and  upon  the  whole  their  own  Judgment  is  to  be 
formed  as  to  the  value  of  the  property. 

In  assessing  the  real  estate  of  a  railroad  corporation,  assessors  are  not 
required  to  assess  it  as  an  isolated  piece  of  land,  but  each  piece  of  pro- 
perty is  to  be  estimated  in  connection  with  its  position,  its  incidents,  and 
the  business  and  profits  to  be  derived  therefrom. 

The  real  estate  of  railroad  corporations,  occupied  and  used  by  them  for 
railroad  purposes,  cannot  properly  be  assessed  as  "  non-resident  lands.** 

The  provisions  of  the  Revised  Statutes  for  the  assessment  of  taxes  upon 
incorporated  companies  (1  R.  S.,  414,  et  $eq,)  furnish  a  sufficient  basis  for 
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the  assessment  and  taxation  of  the  lands  of  railroad  corporations,  in  those 
towns  and  comities  remote  fh)m  its  principal  place  of  business. 
The  assessors  in  those  towns  are  not  required  to  make  the  entries  upon 
their  roll  required  for  the  purpose  of  fixing  a  basis  of  a  tax  upon  the 
capital  of  the  corporation.  (Bub.  1  and  2,  §  6, 1  R  S.,  415.)  Those  direo- 
tions  are  appropriate  to  the  assessors  of  the  town  or  ward  where  the 
principal  place  of  business  is  located,  upon  whom  the  duty  of  assessing 
the  capital  is  deyolyed.  Where  the  duty  is  not  deyolyed  the  directiona 
are  not  applicable.  SM  also,  that  within  the  proyisions  of  the  laws  for 
the  assessment  and  collection  of  taxes,  railroad  corporations  are  residents 
of  the  towns  through  which  the  railroad  passes. 

(Argued  May  17, 1871 ;  decided  September  term,  1871.) 

Thesb  are  appeals  bj  the  relator  from  judgments  of  the 
General  Term  of  the  Supreme  Court,  in  the  eighth  judicial 
district,  affirming  the  assessment  made  against  the  relator  by 
the  respondents,  as  assessors  in  the  towns  of  Evans  and  Ham- 
burgh, in  the  county  of  Erie. 

The  questions  arising  on  these  appeals  in  the  two  actions 
are  the  same*  The  original  proceeding  was  upon  returns 
made  to  a  certiorari  issued  in  each  action. 

The  relator  is  a  body  corporate  and  politic,  organized  and 
doing  business  in  this  State  under  the  general  railroad  act  of 
the  State.  The  railroad  it  constructed  and  operates  extends 
from  the  first  ward  in  the  city  of  Buffalo,  along  the  southern 
shore  of  Lake  Erie,  to  the  line  forming  the  boundary  between 
the  States  of  New  York  and  Pennsylvania.  The  track  is  located 
and  built  through  the  towns  of  Evans  and  Hamburgh,  in  this 
State.  The  assessors  of  each  of  these  towns,  in  1866,  placed  the 
lands  belonging  to  the  relator  on  the  assessment  rolls  of  their 
respective  towns  for  the  year  1866,  with  a  valuation,  for  the 
purpose  of  taxation.  The  amount  of  land  belonging  to  the 
relator  in  the  town  of  Hamburgh  is  stated,  on  the  assessment 
roll  of  that  town,  to  be  82^^  acres,  and  the  valuation  is  put 
at  $265,000.  On  the  21st  day  of  August,  1866,  the  relator 
appeared  before  the  assessors,  by  its  vice-president,  who  was 
examined  by  the  assessors  as  to  the  value  of  the  real  estate 
thus  entered  on  their  roll,  including  the  superstructure  aud 
fixtures  thereon,  consisting  of  "  ties,  chairs,  rails,  spikes,  frogs 
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and  switches."  This  estimate  included  nothing  for  grading 
the  road,  laying  the  rails,  for  cattle-guards,  culverts,  bridges, 
or  the  materials  included  in  them,  nor  was  any  estimate  given 
of  the  value  of  the  fences  thereon.  The  testimony  thus 
taken  stated  the  entire  value  of  the  land  and  superstructure 
and  fixtures  as  not  exceeding  $68,667.70.  The  assessors 
reduced  the  valuation  $40,000,  leaving  it  to  stand  on  the  rolls 
at  $225,000. 

In  the  town  of  Evans  the  assessors  entered  on  their  roll  for 
the  year  1866,  the  relator's  land  at  92^^  acres,  with  a  valuar 
tion  of  $160,000.  On  the  21st  day  of  August,  1866,  the 
relator  appeared  before  the  assessors,  by  its  vice-president, 
who  was  examined  by  them,  under  oath,  relative  to  the  value 
of  the  real  estate  entered  upon  the  roll,  including  the  super- 
structure, which  embraces  ''  the  ties,  chairs,  rails,  spikes,  frogs 
and  switches."  The  value,  as  made  by  him,  was  $70,880.40. 
The  assessors,  on  the  25th  day  of  August,  1866,  reduced  the 
valuation  $10,000,  leaving  it  $150,000  upon  the  rolls. 

The  relator  afterward  sued  out  the  writs  in  these  proceed- 
ings, and  the  assessors  and  supervisors  made  their  return.  By 
the  return  it  appeared  that  the  assessors  imposed  the  tax  upon 
the  relator  as  for  resident  lands,  and  not  as  for  non-resident 
lands. 

The  General  Term  dismissed  the  writs  as  to  the  assessors, 
on  the  ground  that  their  duty  was  ended  before  the  writs  were 
served,  but  retained  it  as  to  the  supervisor,  and  affirmed  the 
proceedings  of  the  assessors.  The  relator  appeals  to  the  Court 
of  Appeals. 

John  Ganaon  for  appellants.  Assessors  are  bound  to  take 
and  pass  upon  the  evidence,  and  must  be  governed  by  the 
ordinary  rules  governing  judicial  officers.  They  cannot  act 
arbitrarily  or  capriciously.  (Laws  of  1851,  176 ;  People  v. 
Reddy^  43  Barb.,  539,  544 ;  People  v.  Assessors  of  Albany, 
40  N.  Y.,  55.)  The  principle  of  the  assessors'  valuation  was 
wrong.  {A.  and  8,  R.  Co.  v,  Osbum,  12  Barb.,  223 ;  Oswego 
Sta/rch  Factory  v.  DoUoway,  21  N.  T.,  449 ;  People  v.  Boa/rd 
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(^  AssesaorSy  89  id.,  81.)  The  court  has  the  power  to  cor- 
rect this  assessment.  {'People  v.  Board  of  Assessor 8^  39  N.  Y., 
81 ;  People  v.  Assessors  of  Alba/nyy  40  id.,  165.)  The  rela- 
tor's lands  should  have  been  taxed  as  non-resident  lands.  (1 
R.  S.,  389,  §§1,  2,  3;  If.  T.  and  H.  R.  R.  Co.  v.  Lyon,  16 
Barb.,  651-5 ;  Whitney  v.  ThomaSy  23  N.  Y.,  281, 285.)  The 
town  or  ward  where  the  chief  office  of  a  corporation  is,  is  its 
place  of  residence.  {OonneU  v.  If,  P.  Lis.  Co.,  10  How., 
403 ;  Hvhha/rd  v.  /Soww^,  11  id.,  149.)  "Where  lands  are  non- 
resident lands,  the  collector  is  not  authorized  to  levy  upon 
personal  property.  {N,  Y,  amd  H.  R.  R.  Co.  v.  Lyon,  16 
Barb.,  661 ;   Whitney  r.  Thomas^  23  K  Y.,  281.) 

P.  O.  Pa/rTcer  for  respondents.  A  railroad  company  is  a 
resident  of  the  several  towns  through  which  its  mad  extends, 
within  the  meaning  of  the  tax  laws.  {Sherwood  v.  Sa/ratoga 
R.  R.  Co.y  15  Barb.,  650 ;  The  People  v.  Pierce,  31  id.,  138 ; 
Belden  v.  N.  Y.  and  Harlem  R.  R.  Co.,  15  How.,  17.) 

Hum',  C.  Two  principal  points  are  urged  by  the  appel- 
lants' counsel,  upon  which  it  is  insisted  that  the  judgments  in 
question  should  be  reversed.  These  are:  1.  That  the  assessors 
adopted  an  erroneous  principle  in  ascertaining  the  value  of 
the  relator's  lands  within  their  district ;  2.  That  the  assess- 
ment should  have  been  made  as  for  non-resident  lands,  and 
not  against  the  relator  personally  as  for  resident  lands.  These 
points  are  elaborated  into  several  branches,  and  I  will  con- 
sider such  of  them  as  seem  to  be  important. 

In  the  town  of  Hamburgh  the  real  estate  of  the  relator  was 
assessed  at  $225,000.  The  vice-president  of  the  road  gave 
evidence  tending  to  show  that  it  was  worth  only  $68,667 ;  and 
it  is  insisted  that  his  evidence  was  controlling,  and  that  a 
judgment  should  have  been  given  in  accordance  with  it. 
Again,  it  is  insisted  that  the  value  of  the  land  and  its  super- 
structure simply,  without  reference  to  its  connections  at  either 
end,  or  its  general  profit,  should  determine  the  amount  of  the 
assessment. 

SlCKELB — ^VoL.  HL         10 
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A  reference  to  the  Btatutorj  proyisions  on  the  subject  of 
the  asBessment  and  taxation  of  real  estate  is  necessary  to  a 
proper  understanding  of  this  subject. 

It  is  provided,  in  general  terms,  that  ^^  all  lands  and  all 
personal  estate  within  this  State,  whether  owned  by  individu- 
als or  corporations,  shall  b^  liable  to  taxation,*  subject  to  the 
exemptions  hereafter  specified."  (1  B.  S.,  387,  §  1.)  The 
exemptions  do  not  relate  to  anything  here  in  question. 
"  Every  person  shall  be  assessed  in  the  town  or  ward  where 
he  resides  when  the  assessment  is  made,  for  all  lands  then 
owned  by  him  within  such  town  or  ward,  and  occupied  by 
hiin,  or  wholly  unoccupied."  (Id.,  389,  §  1.)  "  The  real 
estate  of  all  incorporated  companies  liable  to  taxation  shall  be 
assessed  in  the  town  or  ward  in  which  the  same  shall  lie,  in 

« 

the  same  manner  as  the  real  estate  of  individuals."  (Id.,  §  6.) 
These  statutes  are  intended  to  provide  that  all  real  and  per- 
sonal estate  within  this  State,  with  a  few  exceptions  not  neces- 
sary to  be  considered,  shall  be  liable  to  taxation. 

As  to  the  manner  in  which  the  assessment  shall  be  made, 
many  directions  are  given.  It  is  provided  that  ^'  all  real  and 
personal  estate  shall  be  estimated  by  the  assessors  at  its  just  and 
fall  value,  as  they  would  appraise  the  same  in  payment  of  a  just 
debt  due  from  a  solvent  debtor."  (Id.  393,  §  17,  Laws  1861, 
ch.  176.)  This  rule  is  to  be  followed  in  all  assessments, 
^'except  where  the  assessors  shall  be  specifically  required, 
by  law,  to  observe  a  different  rule."  (Id.)  A  provision  is 
made  for  the  re-examination  of  those  cases  where  a  party 
deems  himself  aggrieved  by  the  assessment,  to  wit,  ^'  they 
shall  hear  and  examine  all  complaints  in  relation  to  such 
assessment  as  shall  be  brought  before  them."  (Laws  1851, 
eujpra.)  These  complaints  are  to  be  determined  in  accord- 
ance "  with  section  15  of  title  2."  The  original  section  fifteen 
here  referred  to,  with  sixteen  and  seventeen,  and  the  amend- 
ments of  the  same  by  the  act  of  1851,  are  important  to  be 
understood.  Section  fifteen,  as  it  originally  stood,  enacted 
that  any  person  whose  real  and  personal  estate  was  taxed,  might 
present  an  affidavit  to  the  assessors  to  the  effect  that  the  real 
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or  personal  estate  owned  by  him  did  not  exceed  in  value  a 
certain  sum  to  be  named,  and  it  was  made  the  duty  of  the 
assessors  to  assess  the  same  at  the  sum  named  and  no  more. 
(Rev.  Stat  as  amended.)  Section  sixteen  contained  the 
same  authority  as  to  trustees.  In  section  seventeen  it 
was  declared  that  all  real  and  personal  estate,  the  value 
of  which  shall  not  have  been  so  specified  by  affidavit,  shall 
be  estimated  at  its  full  value,  as  the  assessors  would  appraise 
the  same  in  payment  of  a  just  debt  due  from  a  solvent 
debtor.  (Id.)  Under  this  statute  it  was  the  evident  duty 
of  the  assessors  to  value  the  property  at  the  sum  specified  in 
the  affidavit,  although  their  own  judgment  may  have  been 
entirely  different,  or  although  they  may  have  been  satisfied 
that  the  statements  were  dishonestly  made.  A  different  rule 
was  established  by  the  act  of  1851  (chapter  176,  page  832). 
It  was  there  enacted  that  the  sections  15,  16,  22,  28,  24,  25 
and  26  should  be  repealed,  and  that  section  17  should 
be  amended  so  as  to  read  as  follows :  '^  All  real  and  personal 
estate  liable  to  taxation  shall  be  estimated  and  assessed  by 
the  assessors  at  its  full  and  true  value,  as  they  would  appraise 
the  same  in  payment  of  a  just  debt  due  from  a  solvent  debtor." 
The  other  sections  declared  to  be  repealed  with  the  substitutes, 
are  equally  significant.  By  section  twenty-two,  thus  repealed, 
it  was  declared  that  at  their  meeting  for  review,  if  a  person  had 
not  previously  made  an  affidavit,  he  might  then  make  it,  and  the 
assessors  should  reduce  the  assessment  to  the  sum  specified  in 
the  affidavits.  Section  twenty-three  authorized  the  proof  to 
be  made  by  other  means  than  the  affidavit  of  the  party.  Sec- 
tion twenty-six  gave  the  form  of  the  certificate  to  be  made 
by  the  assessors,  to  the  effect  that  they  had  assessed  the  real 
estate  according  to  their  best  information,  and  that,  with  the 
exception  of  those  cases  in  which  the  value  had  been  sworn 
to  by  the  owner,  they  had  estimated  the  value  at  the  sum  at 
which  they  would  appraise  the  same  in  payment  of  a  just 
debt  due  from  a  solvent  debtor.  A  similar  statement  was 
contained  in  it  in  respect  to  personal  estate.  This  was  all 
changed  by  the  law  of  1851.  The  certificate  then  stated  that 
they  had  set  down  all  the  real  estate  according  to  their  best 
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information,  and  that,  with  the  exception  of  those  cases  in 
which  the  value  had  been  changed  by  reason  of  the  proof 
produced,  they  had  estimated  the  vahie  at  the  sum  at  which 
they  would  appraise  the  same  in  payment  of  a  just  debt  duo 
from  a  solvent  debtor. 

Assessors  are  citizens  chosen  from  their  respective  towns, 
who,  in  theory  of  law  and  in  fact,  have  personal  knowledge 
of  the  value  of  the  real  estate  in  their  towns.  In  the  first 
instance  they  form  their  own  judgment  of  the  value  of  each 
piece  of  real  estate  and  place  it  in  the  third  column  of  their 
assessment  foil.  This  judgment  they  form  from  the  best  infor- 
mation in  their  power,  derived  from  their  own  knowledge 
and  experience,  and  from  such  communications  as  they  may 
confide  in.  According  to  the  system  in  force  before  1851, 
this  judgment  gave  way,  absolutely,  to  the  aflSdavit  of  the 
owner.  His  statement  of  value  was  conclusive,  and  it  was 
the  duty  of  the  assessors  to  adopt  it,  whatever  their  own  judg- 
ment might  be.  According  to  the  law  of  1851  this  aflidavit 
was  evidence  before  them,  and  to  be  considered  by  them  with 
the  other  means  of  information  in  their  power,*  and,  upon 
the  whole,  their  own  judgment  was  to  be  formed  of  the  value. 
If  this  proof  or  any  other  evidence  before  them  "  changed 
the  value  of  the  real  estate,"  they  accepted  such  change  and 
gave  the  statement.  If  it  changed  it  to  the  extent  claimed 
by  the  owner,  or  if  only  to  a  modified  extent,  the  value  was 
stated  accordingly.  It  was  the  evident  intention  of  the  legis- 
lature to  abolish  the  rule  that  the  affidavit  of  the  owner  should 
be  conclusive  evidence  of  value.  There  is  no  rule  left  except 
the  judgment  of  the  assessors  upon  the  whole  case,  the  afiida- 
vit  included.  The  statute  of  1858  (chapter  536,  page  122) 
adopted  and  confirmed  the  rule  of  the  statute  of  1851  in  this 
respect.  After  the  examination  is  taken  and  after  hearing 
such  further  evidence  as  may  be  given,  "  they  shall  fix  the 
valne  at  such  sum  as  they  may  deem  just  under  the  rule 
prescribed  by  section  twenty  of  this  title."  The  only  rule 
prescribed  in  the  title  is  the  amended  one,  which  I  have 
already  cited  from  the  statute  of  1851.     I  am  quite  satisfied, 
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therefore,  that  the  assessors  acted  legally  in  deciding  upon 
their  own  judgment,  not  giving  full  credit  to  the  opinions  or 
statements  contained  in  the  examination  of  the  relator's  vice- 
president,  if  their  judgments  were  not  convinced  thereby. 

Nor  do  I  see  any  error  in  the  principle  said  to  have  been 
adopted  in  determining  the  value  of  the  land  in  question.  In 
ELamburgh  the  land  amounted  to  82^^  acres.  It  was 
a  narrow  strip  of  a  few  rods  in  width,  with  the  buildings, 
stations,  etc.,  necessary  for  the  accommodation  of  a  railroad. 
The  argument  of  the  relator's  counsel  is  that  this  should  be 
assessed  as  an  isolated  piece  of  land,  having  in  substance  no 
beginning  or  end ;  that  is,  not  connected  with  anything  at 
either  end  beyond  the  limits  of  the  town.  A  railroad  through 
the  town  of  Hamburgh  only,  having  no  connection  at  either 
end,  would  be  of  no  value.  The  erections  and  superstructure 
would  destroy  its  value  for  farming  purposes.  As  a  railroad 
it  would  have  no  passengers  and  no  business,  and  would  be 
worthless.  The  attempt  to  use  it  as  such  would  involve  debt 
and  embarrassment,  but  no  profit.  In  like  manner,  the  por- 
tion of  the  Erie  canal  passing  through  a  single  town,  with  no 
outlet  at  either  end,  would  be  valueless.  A  mill-race  discon- 
nected from  the  mill  would  be  of  no  value.  The  mill  severed 
from  its  race  would  be  of  little  value.  A  block  of  stores, 
walled  off  from  all  neighboring  connections,  or  deprived  of 
the  value  resulting  from  adjoining  business  and  commerce, 
would  be  of  little  value.  Each  item  of  property,  however, 
with  its  connections  and  accompaniments,  and  used  for  the 
purpose  and  in  the  manner  intended,  might  be  of  great  value. 
Each  piece  of  property  is  to  be  estimated  in  connection  with 
its  position,  and  the  business  and  profit  to  be  derived  there- 
from. The  road  in  question  is  part  of  a  whole,  and  is  to  be 
valued  as  such.  This  is  independent  of  the  taxation  of  the 
capital.  It  is  an  estimate  of  the  value  of  the  real  estate  for 
railroad  purposes,  as  a  mill  is  to  be  estimated  for  its  value  for 
milling  purposes,  and  not  at  its  value  for  a  church  or  a  bank- 
ing-house. The  capital  of  the  railroad  is  ascertained  and 
taxed  at  the  place  where  its  principal  place  of  business  is  situ- 
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ated.  That  is  not  in  Hamburgh  nor  in  Evans,  bo  far  as  the 
papers  show,  and  whether  the  capital  is  $100,000  or  $1,000,000 
should  not  affect  the  present  assessment,  and,  so  far  as  the 
case  shows,  did  not  affect  it. 

The  law  seems  to  be  reasonably  certain  upon  this  branch  of 
the  case.  In  the  first  general  point  of  the  appellant  and  its 
branches,  I  find  nothing  to  justify  a  reversal  of  the  judg- 
ment. 

The  appellant  objects  again  that  the  lands  in  question  are 
not  assessed  according  to  the  forms  prescribed  hj  the  statute. 
They  are  assessed  to  the  relator  personally,  while  it  is  insisted 
that  they  come  properly  under  the  head  of  "non-resident 
lands,^'  and  should  have  been  so  assessed.  It  is  idle  to  deny 
that  the  proper  mode  of  assessing  these  lands  is  involved  in 
much  doubt.  This  arises  from  the  fact  that  when  the  tax 
laws  of  this  State  were  passed,  railroad  corporations  were 
unknown  to  us.  No  such  institutions  then  existed  in  the 
State,  and  the  laws  respecting  the  assessment  and  taxation  of 
real  and  personal  estate  reach  them  only,  and  quite  awk- 
wardly, through  the  laws  respecting  incorporations  generally. 

It  is  provided  in  general  terms  that  the  real  estate  of  all 
incorporated  companies  liable  to  taxation  shall  be  assessed  in 
the  town  or  ward  in  which  the  same  shall  lie  in  the  same 
manner  as  the  real  estate  of  individuals.  (1  E.  S.,  389,  §  6.) 
As  to  individuals,  the  following  provisions  are  made,  on  the 
same  page :  1.  "  Every  person  shall  be  assessed  in  the  town 
or  ward  where  he  resides  when  the  assessment  is  made  for 
all  lands  then  owned  by  him  within  such  town  or  ward,  and 
occupied  by  him  or  wholly  unoccupied."  This  section 
authorizes  the  assessment  of  lands  to  an  individual,  with  the 
following  limitations :  1.  The  lands  must  lie  in  the  same  town 
or  ward  in  which  the  owner  resides :  2.  They  must  be  occu- 
pied by  him ;  or,  3.  They  must  be  wholly  unoccupied.  The 
lands  in  question,  I  think,  are  occupied  by  the  relator,  and  it 
was  the  opinion  of  the  Gteneral  Term  of  the  eighth  district, 
in  this  case,  that  the  relator  might  fairly  be  said  to  reside  in 
every  town  through  which  its  road  passed.    If  so,  the  case  £eJIb 
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evidently  within  the  section  quoted.  If  otherwise,  then  as 
evidently  they  cannot  be  assessed  under  that  section. 

The  next  section  of  the  statute  provides,  that  ^^  lands  occu- 
pied by  a  person  other  than  the  owner  may  be  assessed  to  the 
owner  or  occupant,  or  as  non-resident  lands."  As  the  lands 
in  Hamburgh  and  Evans  were  not  occupied  by  a  person  other 
than  the  owner,  this  section  does  not  meet  the  case. 

The  third  section  enacts,  that  ^^  unoccupied  lands,  not  owned 
by  a  person  residing  in  the  town  or  ward  where  the  same  are 
situated,  shall  be  denominated  ^  lands  of  non-residents,'  and 
shall  be  assessed  as  hereinafter  provided."  Land  cannot  be 
deemed  unoccupied  that  is  fenced  in,  having  a  structure  which 
is  daily  and  hourly  used  for  the  passage  of  men  and  cars,  having 
on  it  houses  and  buildings  in  which  men  eat  and  drink  and  sleep 
and  spend  their  days.  Lands  that  are  unoccupied  are  the  only 
lands  that  are  to  be  denominated  lands  of  non-residents,  and 
assessed  as  such.  The  lands  in  question  do  not  come  under 
this  provision.  It  is  not  easy  to  find  the  power  of  assessing 
these  lands  under  any  of  the  statutes  which  I  have  quoted, 
unless  the  company  shall  be  deemed  a  resident  of  every  town  in 
which  it  owns  lands. 

The  regulations  for  the  assessment  of  taxes  on  incorporated 
companies  are  found  in  a  subsequent  part  of  the  statutes.  (1 
R.  S.,  414.)  It  is  there  provided,  that  "  all  moneyed  or  stock 
corporations,  deriving  an  income  from  their  capital  or  other- 
wise, shall  be  liable  to  taxation  on  their  capital  in  the  manner 
hereinafter  prescribed."  (§1.)  The  second  section  is  as  follows : 
**  The  president  *  *  ♦  or  other  proper  officer  of  every  such 
incorporated  company  shall,  on  or  before  the  first  day  of  July 
in  each  year,  make  and  deliver  to  the  assessors,  or  one  of  them, 
of  the  town  or  ward  in  which  such  company  is  liable  to  be 
taxed  according  to  the  provisions  of  the  sixth  section  of  the 
second  title  of  this  chapter,  a  statement  specifying,  1.  The 
real  estate,  if  any,  owned  by  such  company,  the  towns  or  wards 
in  which  the  same  is  situated,  and  the  sums  actually  paid 
therefor ;  2.  The  capital  stock  actually  paid  in,  or  secured  to 
be  paid  in,  excepting  therefrom  the  sums  paid  for  real  estate, 
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and  the  atnouDt  of  such  capital  stock  held  by  the  State  or  by 
any  incorporated  literary  or  charitable  institution;  and,  3. 
The  town  or  ward  in  which  the  principal  office  or  place  of 
transacting  the  financial  business  of  such  company  is  situated, 
or,  if  there  be  no  such  principal  office,  the  town  or  ward  in 
which  its  operations  are  carried  on,  or  in  which  it  is  liable  to 
be  taxed  under  the  provisions  of  this  chapter." 

Section  6  then  provides,  that  "  the  assessors  shall  enter  all 
incorporated  companies  from  which  statements  shall  have  been 
received  by  them,  and  the  property  of  such  companies,  and 
the  property  of  all  other  incorporated  companies,  liable  to 
taxation,  in  their  respective  towns,  in  the  following  manner : 
1.  They  shall  insert  in  the  first  column  of  their  assessment 
roUs  the  name  of  each  incorporated  company  in  their  respec- 
tive towns  or  wards  liable  to  taxation  on  its  capital  or  other- 
wise, and  under  its  name  they  shall  specify  the  amount  of  its 
capital  stock  paid  in  and  secured  to  be  paid  in,  the  amount 
paid  by  such  company  for  real  estate  then  belonging  to  such 
company,  wherever  the  same  may  be  situated,  the  amount  of 
all  surplus  profits  or  reserved  funds  exceeding  ten  per  cent 
of  their  capital,  after  deducting  therefrom  the  said  amount  of 
said  real  estate,  and  the  amount  of  its  stock,  if  any,  belonging 
to  the  State  or  to  any  literary  or  charitable  institution ;  2.  In 
the  second  column  they  shall  enter  the  quantity  of  real  estate 
owned  by  said  company  and  situated  within  their  town  or 
ward;  and  in  the  third  column  the  actual  value  thereof,  esti- 
mated as  in  other  cases ;  3.  In  the  fourth  column  they  shall 
enter  the  amount  of  the  capital  stock  of  every  incorporated 
company  paid  in  and  secured  to  be  paid  in,  and  of  all  surplus 
profits  or  reserved  funds  as  aforesaid,  after  deducting  the 
sums  paid  out  for  all  the  real  estate  of  the  said  company, 
wherever  the  same  may  be  situated  and  then  belonging  to  it, 
and  the  amount  of  stock,  if  any,  belonging  to  the  State  and 
to  incorporated  literary  and  charitable  institutions."  By  sec- 
tion fifteen  the  amount  of  taxes  assessed  on  all  incorporated 
companies  liable  to  taxation  shall  be  set  down  by  the  board  of 
supervisors  in  the  fifth  column  of  the  corrected  assessment 
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roll,  and  shall  form  a  part  of  the  moneys  to  be  collected  bj 
the  collector. 

It  is  further  provided  that  the  collector  shall  demand  the 
tax  of  the  proper  officer ;  if  not  paid,  shall  endeavor  to  collect 
the  same,  and  if  nnsnccessfnl  shall  return  an  affidavit  thereof 
to  the  county  treasurer,  who  shall  certify  the  same  to  the 
comptroller,  who  shall  pass  the  same  to  the  credit  of  the  county 
treasurer  "as  in  the  cases  of  taxes  on  the  lands  of  non-resi- 
dents."   (§§17-21.) 

The  provisions  of  this  title  are  intended  primarily  to  fur- 
nish the  means  and  the  rule  of  assessing  the  capital  stock  of 
incorporated  companies,  where  such  capital  is  assessable,  and 
at  the  place  where  its  chief  place  of  business  is  situated. 
They  also  furnish,  I  think,  a  sufficient  basis  for  assessment 
and  taxation  of  the  lands  of  a  railroad  company  in  those  towns 
and  counties  remote  from  its  principal  place  of  business.  The 
following,  among  other  reasons,  suggest  themselves  :  1.  It  is 
the  evident  intention  of  the  statute  that  the  real  estate  of  all 
persons  and  corporations,  wherever  situated,  shall  be  subject 
to  taxation.  Thus  it  is  expressly  enacted  that  "  all  lands  and 
all  personal  estate  within  this  State,  whether  owned  by  indi- 
viduals or  corporations,  shall  be  liable  to  taxation,  subject  to 
the  exemptions  hereinafter  specified."  (1  R.  S.,  388,  §  1.) 
And  again :  "  The  real  estate  of  all  incorporated  companies 
liable  to  taxation  shall  be  assessed  in  the  town  or  ward  in  which 
the  same  shall  lie,  in  the  same  manner  as  the  real  estate  of  indi- 
viduals." (Id.,  389,  §  6.)  In  my  reading  of  the  statutes  there  is 
no  other  place  than  in  this  title,  in  which  provision  is  made  for 
the  taxation  of  lands  owned  by  a  railroad  company,  occupied 
by  them  but  located  in  a  town  or  ward  of  which  they  are  not 
residents,  or  where  their  principal  place  of  business  is  not 
located.  The  declaration  is  express  that  such  lands  shall  be 
taxed,  and  in  the  towns  where  situated.  For  the  past  thirty 
years,  and  within  the  knowledge  of  every  legislature,  they 
have  been  so  taxed  by  the  towns.  If  there  is,  then,  to  be 
found,  in  this  statute,  language  which  justifies  this  action  of 
the  assessors,  although  not  intended  primarily  for  that  pur- 
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poBe,  and  although  not  60  explicit  in  its  terms  as  if  it  had 
been  primarily  so  intended,  it  should  be  deemed  to  express 
the  intention  of  the  legislature,  and  the  action  of  the  assessors 
should  be  sustained. 

2.  That  the  provisions  of  the  statute  regulating  the  assess- 
ment of  incorporated  companies  justifies  the  action  we  are 
considering,  may  be  inferred  from  the  language  of  the  second 
section  (p.  414,  §  3).  The  president  is  there  directed  to 
deliver  the  statement  above  described  ^Ho  the  assessors  of 
the  town  or  ward  in  which  such  company  is  liable  to  be  taxed, 
according  to  the  provisions  of  the  sixth  section  of  the  second 
title  of  this  chapter."  Here  is  a  declaration  that  the  com- 
pany is  liable  to  be  taxed  according  to  the  provisions  of  sec- 
tion six.  Upon  turning  to  that  section  we  find  this  definition 
of  such  liability : 

^^  §  6.  The  real  estate  of  all  incorporated  companies  liable 
to  taxation  shall  be  assessed  in  the  town  or  ward  in  which  the 
same  shall  be,  in  the  same  manner  as  the  real  estate  of  indi- 
viduals."   ♦    ♦    *    (p.  889.) 

It  is  conceded  that  the  relator  is  an  incorporated  company, 
liable  to  taxation,  and  we  have  in  this  sixth  section  a  dedara- 
tion  that  its  real  estate  shall  be  assessed  in  the  town  or  ward 
in  which  the  same  shall  lie.  The  assessors  of  Hamburgh  and 
Evans,  finding  portions  of  its  real  estate  in  their  respective 
towns,  have  acted  upon  this  authority,  and  included  the  same 
in  their  assessment  rolls. 

3.  The  action  of  the  assessors,  directed  to  be  taken  upon 
the  receipt  of  the  statement  already  referred  to  (p.  415),  has  a 
bearing  upon  the  question  before  us.  By  section  6  they  are 
directed  to  enter  in  their  assessment  rolls  all  incorporated 
companies  from  which  statements  shall  be  received,  ^^  and  the 
property  of  such  company  liable  to  taxation  in  their  respec- 
tive towns,  in  the  following  manner."  This  language  includes 
all  their  property,  the  capital  not  only,  but  the  real  estate ; 
the  real  estate  in  the  town  of  its  residence  or  place  of  business 
not  only,  but  the  real  estate  wherever  situated.  It  is  also  to 
be  entered  by  the  assessors  in  their  respective  towns,  and  in 
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their  afieeasment  rolls,  thus  indicating  the  several  towns  and 
several  rolls  where  lands  may  be,  rather  than  one  roll  and 
one  town  where  its  capital  is  to  be  taxed. 

4.  The  assessors  are  directed  to  insert  in  the  first  oolamn 
tiie  name  of  each  incorporated  company  in  their  town 
or  ward  liable  to  taxation  on  its  capital  or  otherwise.  (Id.) 
If  in  such  town  the  company  is  liable  to  taxation  on  its 
capital,  its  name  is  to  be  entered.  If  it  is  not  then  liable  to 
taxation  on  its  capital,  but  is  liable  to  taxation  for  any  other 
cause,  "  or  otherwise,"  it  is  to  be  so  entered.  In  the  town  of 
Hamburgh,  the  relator,  if  not  liable  to  taxation  on  its  capital, 
was  liable  to  taxation  for  another  cause,  to  wit :  the  owner- 
ship of  real  estate  in  the  town,  and  its  name  was  therefore 
properly  entered. 

5.  The  assessors  in  question  perhaps  had  not  the  means 
nor  was  it  their  duty  to  enter  the  amount  of  the  relator's  capi- 
tal stock,  with  tlie  deductions  pointed  out  by  this  statute. 
They  had  no  power  to  make  the  basis  of  a  tax  on  its  capital, 
and  a  statement  or  assessment  of  its  capital  was  not  necessary, 
perhaps  not  possible.  The  entries  required  by  subdivisions 
1  and  3  were,  therefore,  not  attempted  to  be  made.  Sub- 
division 2  required  the  entry  in  the  roll  of  the  quantity  of 
real  estate  of  the  company  situate  within  the  town,  and  of  its 
actual  value  estimated  as  in  other  cases.  While  this  duty 
would  be  exercised  by  the  assessors  who  also  assessed  the 
capital  stock,  the  language  is  pertinent  and  appropriate  to  an 
assessment  of  real  estate  only.  The  directions  are  appropriate 
to  those  assessors  upon  whom  a  duty  is  devolved.  Where  the 
duty  is  not  devolved  upon  certain  assessors,  to  them  such  por- 
tions of  the  directions  are  not  applicable. 

I  prefer,  to  base  my  judgment  in  the  case  upon  the  theory, 
that  a  reasonable  construction  of  the  statutes  regulating  the 
taxation  of  incorporated  companies,  embraces  the  case  before 
BB,  to  holding  that  the  relator  is  a  resident  of  any  town 
through  which  its  road  passes.  On  that  proposition  I  express 
no  opinion. 

Upon  the  whole  case,  I  am  of  the  opinion  that  the  action 
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of  the  assesBors  of  the  towns  of  Hamburgh  and  Evans  was  jus- 
tified bj  law,  and  that  the  judgments  below  should  be  affirmed 
with  costs. 

All  concur. 

LoTT,  Ch.  0.,  Lbonard,  Gray  and  Eabl,  CO.,  also  for 
affirmance  on  the  ground  that  railroad  corporations  are  resi- 
dents of  each  town  or  ward  where  they  own  real  estate, 
within  the  provisions  of  the  tax  laws. 


John  S.   Hicks,  Appellant,  v.  Newoomb  Oleveland, 

Respondent. 

A  verbal  agreement  for  the  sale  of  property  void  by  the  statute  of  firaads 
cannot  be  ratified  by  an  assignment  by  the  vendor  of  an  account  ag&inst 
the  vendee  therefor.  The  sale  can  only  be  rendered  valid  by  the  concur- 
rence of  both  the  vendor  and  the  vendee  in  some  one  of  the  things 
required  by  the  statute  to  give  it  validity. 

B.  gave  to  G.  a  verbal  order  for  a  bill  of  furniture  to  be  shipped  to  B.  at 
Milwaukie;  prior  to  its  arrival  B.  left  Milwaukie,  leaving  word  that  the 
ftirniture  be  returned  to  G.  Upon  the  arrival  of  the  ftimiture  at  Mil- 
waukie it  was  seized  by  the  sheriff  as  the  property  of  B.  by  virtue  of  a 
writ  of  attachment  against  him.  While  in  the  possession  of  the  sheriff 
G.  assigned  his  interest  therein  to  plaintiff.  After  the  assignment  Judg- 
ment was  perfected  in  the  action,  wherein  the  attachment  was  issued  and 
execution  issued  thereon.  By  virtue  thereof  the  sheriff  levied  upon  and 
sold  the  property  under  the  directions  of  defendant,  the  Judgment  creditor. 
No  demand  for  the  goods  was  made  by  plaintiff. 

Heidy  that  the  seizure  of  the  property,  by  virtue  of  the  attachment,  did  not 
change  the  title ;  it  remained  in  G.,  and  was  transferred  to  plaintiff 
Every  fresh  interference  therewith  was  a  new  wrong,  and  the  seizure  and 
sale  thereof  by  virtue  of  the  execution  was  a  conversion,  for  which 
plaintiff  could  recover. 

(Argued  May  18th,  1871 ;  decided  September  term,  1871.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  district,  affirming  judg- 
ment entered  upon  verdict  in  favor  of  defendant. 

This  is  an  action  of  trover,  and  is  brought  by  the  plaintiff 
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against  defendant  for  a  wrongful  conversion  of  personal  pro- 
perty of  tlie  value  of  $1,500. 

The  complaint  sets  up  that  at  Milwaukie,  in  the  State  of 
Wisconsin,  defendant  wrongfully  converted  and  disposed  of 
the  personal  property  of  the  plaintiff,  consisting  of  household 
furniture  of  the  value  of  $1,500,  in  the  early  part  of  January, 
1855,  or  about  that  time,  and  claimed  damages  in  the  sum  of 
$1,500  and  interest  thereon  from  the  alleged  date  of  conver- 
sion, and  costs. 

The  answer,  first,  denies  each  and  every  aUegation  of  the 
complaint ;  and,  second,  alleges  that  the  property  in  question 
was  not  the  property  of  the  plaintiff,  but  of  one  Levi  Blos- 
som, against  whom  the  above  defendant,  Newcomb  Cleveland, 
on  the  5th  day  of  April,  1855,  had  recovered  judgment  in 
the  County  Court  of  Milwankie  county,  in  the  State  of  Wis- 
consin, for  the  sum  of  $3,205.25 ;  that  on  the  7th  day  of  May, 
1855,  an  execution  was  issued  on  said  judgment  against  the 
goods  and  chattels  of  said  Levi  Blossom  to  the  sheriff  of  said 
Milwankie  county ;  and  that  in  virtue  thereof  said  sheriff 
took  the  goods  in  the  complaint  named  as  the  property  of 
said  Blossom  and  sold  and  converted  the  same  under  and  by 
virtue  of  said  execution,  as  he  lawfully  might,  which  was  the 
conversion  of  plaintiff's  property  complained  of,  and  no  other. 

The  action  was  tried  at  the  circuit  in  the  city  of  New  York 
in  February,  1865,  before  a  justice  of  the  Supreme  Court  and 
a  jury,  and  the  following  facts  appeared : 

In  1854  one  William  C.  Qurdner  resided  in  New  York  city 
and  carried  on  the  business  of  a  cabinet-maker  and  furniture 
dealer  in  said  city,  and  in  July  or  August  of  that  year  one 
Levi  Blosson,  who  then  resided  in  Milwankie,  ordered  a  bill 
of  furniture  from  him,  the  property  described  in  the  com- 
plaint. The  order  was  a  verbal  one.  The  goods  were  to  be 
sent  to  Blossom,  at  Milwankie,  to  the  care  of  Thomas  P. 
Williams.  Blossom  was  to  give  his  acceptances  for  the 
amount  of  the  bill  on  delivery  of  the  goods  at  Milwankie, 
payable  in  six  months.  The  goods  were  sent  according 
to  directions  about  the  20th  of  October,  1854,  and  went  to 
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Milwankie  bj  the  lakes  and  canals.  In  October,  1854,  Gard- 
ner drew  two  drafts  on  Blossom  for  the  amount  of  the  bills 
and  forwarded  them  to  Milwankie  for  Blossom's  acceptance. 
They  bore  date,  respectively,  9th  and  30th  October,  1854 — 
were  for  $514.25  each,  and  each  payable  six  months  after  date. 
The  two  drafts  were  returned  to  Oardncr  a  few  days  after  he 
sent  them  forward  for  acceptance,  unaccepted.  Blossom  did 
not  receive  the  property.  He  left  Wisconsin  for  the  State  of 
California  before  the  goods  arrived,  and  did  not  return  there 
again  in  some  year  and  a  half  or  two  years.  Before  leaving 
Wisconsin,  Blossom  directed  one  Watkins  to  inform  Mr. 
Gardner  that  he  would  not  receive  the  property,  and  return 
the  same  to  Gardner  if  it  should  arrive.  Blossom  never  gave 
any  bill  or  acceptance  for  the  goods.  About  the  27th  day  of 
November,  1854,  Gardner  learned  that  Blossom  had  left  for 
California,  and  immediately  wrote  a  letter  to  one  0.  El.  Wat* 
kins,  and  sent  it  to  him,  authorizing  Watkins  to  take  posses- 
sion of  all  of  the  several  boxes  of  furniture  in  store  at  Mil- 
waukie,  marked  Levi  Blossom,  in  his,  Gardner's  name,  and 
hold  them  as  his  property  until  further  orders. 

On  the  24th  day  of  N'>vember,  1854,  a  writ  of  attachment 
against  the  property  of  said  Blossom,  directed  to  the  sheriff 
of  Milwankie  county,  was  issued  out  of  the  County  Court  of 
Milwankie  county,  in  an  action  therein  pending  wherein 
]!^ewcomb  Cleveland  was  plaintiff,  and  said  Blossom  was 
defendant,  commanding  him  to  attach  so  much  of  the  pro^ 
perty  of  said  Blossom  in  his  county  as  might  be  necessary  to 
satisfy  the  demand  in  suit.  In  executing  this  writ,  Herman 
L.  Page,  the  then  sheriff  of  Milwankie  county,  on  the  24th 
day  of  November,  1854,  seized  and  attached  as  Blossom's 
property  the  furniture  in  question,  Cleveland  having  first 
given  said  sheriff  a  bond  of  indemnity. 
.  On  the  18th  day  of  January,  1855,  Gardner  executed  to 
the  plaintiff  in  this  action  an  instrument,  of  which  the  fol* 
lowing  is  a  copy :  "  This  is  to  certify  that  I  have,  this  eigh- 
teenth day  of  January,  1855,  for  and  in  consideration  of 
one  hundred  dollars,  assigned,  sold  and  delivered  into  the 
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hands  of  John  S,  Hicks,  of  the  city  and  county  of  New 
York,  my  account  against  Levi  Blossom,  formerly  of  the  city 
of  Milwaukie,  for  the  purchase  of  a  large  bill  of  cabinet  fur- 
niture, amounting  to  $1,028.50,  which  lot  of  furniture  has 
been  seized  by  the  sheriff  of  that  county  for  the  debts  of  the 
said  Levi  Slossom,  and  sold  for  the  benefit  of  certain  of  his 
creditors.  It  is  further  understood  and  agreed  that  the  said 
Hicks  is  to  assume  the  responsibility  and  expense  of  suit  for 
the  collection,  if  possible,  of  said  daim,  and  appropriate  the 
proceeds,  if  any,  to  his  use  and  benefit. 

"WILLIAM  C.  GAEDNEE."    [l.8.] 

On  the  5th  day  of  April,  1855,  judgment  final,  in  favor  of 
Cleveland  against  Blossom,  in  the  action,  in  which  the  attach- 
ment was  issued,  was  entered,  for  $39205.25,  damages  and 
costs. 

May  7th,  1855,  ^ji.fa.  was  issued  on  said  judgment  to  the 
sheriff  of  Milwaukie  county,  commanding  him  to  take  the 
goods  of  Levi  Blossom  to  satisfy  said  judgment. 

June  2d,  1855,  Samuel  S.  Conover,  the  then  sheriff  of  Mil- 
waukie county,  sold  the  property  in  question  under  thejf.yir. 
He  had,  after  the  execution  came  into  his  hands,  levied  upon 
it,  by  order  of  Cleveland,  as  the  property  of  Blossom,  under 
the  writ,  and  suspended  the  sale  until  Cleveland  had  given 
him  a  bond  of  indemnity. 

June  13th,  1855,  Cleveland  receipted  to  Conover  for 
$472.41,  on  account  of  the  execution. 

The  evidence  showed  $633.50  to  be  a  fair  market  value  of 
ihe  property  at  Milwaukie,  at  the  time  of  conversion. 

About  two  years  after  these  goods  were  attached,  and  a 
short  time  before  the  commencement  of  this  suit,  which  was 
in  February,  1857,  Mr.  Gardner,  at  the  suggestion  of  the 
plaintiff  and  his  attorney,  interlined  in  the  assignment  of 
January  18,  1855,  after  the  figures  "  $1,028.50,"  the  follow- 
ing words:  "and  said  furniture  itself."  The  following  is 
the  evidence  of  Mr.  Gardner,  and  aU  the  evidence  in  the  case 
as  to  this  interlineation :  "  The  words,  ^  and  said  furniture 
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itself,'  were  interlined  at  the  suggestion  of  Mr.  Hicks  and  the 
attorney ;  it  was  done  with  the  three  together,  by  oouseiit, 
about  two  years  after  the  goods  were  taken ;  I  supposed  I 
had  written  the  assignment  correctly,  but,  not  being  a  lawyer, 
I  learned  that  I  did  not  cover  the  ground. 

"  Q.  Will  you  explain  what  was  the  original  agreement ; 
what  was  talked  over  between  you  and  Mr.  Hicks  at  the 
time  you  made  the  assignment  of  January  18,  1856  i  A.  It 
was  agreed  that  Mr.  Hicks  should  prosecute — follow  the  fur- 
niture ;  and  when  I  drew  this  I  supposed  I  covered  all  that 
ground. 

"Q.  What  was  the  agreement?  A.  That  he  should 
follow  this  furniture,  prosecute,  and  recover,  if  possible  to 
do  so. 

^^  Q.  What  was  saidf  A.  The  bargain  was  that  he  should 
get  the  furniture,  and  I  made  the  assignment  to  him  in  the 
expectation  that  he  would  push  the  matter ;  get  the  fiirniture 
seized  and  go  on  and  recover  it. 

^'  Q.  Was  there  anything  said  between  you  and  Hicks  at 
the  time  about  the  furniture  being  in  Milwaukie,  or  as  to 
where  it  was?  A.  Yes,  sir ;  I  said  it  was  in  Milwaukie ;  that 
it  had  been  seized,  and  that  the  agreement  was  that  he  should 
recover  it,  if  in  any  legal  way  possible  to  do  so. 

"  Q.  Tell  what  was  said  between  you  and  Hicks  ?  A.  We 
talked  the  matter  over. 

'^Q.  What  was  said?  A.  Something  like  this:  that  he 
was  to  get  the  property  or  its  value. 

"  Q.  What  were  you  to  do  ?  A.  I  was  to  assign  it  to  him 
and  I  drew  up  the  assignment ;  that  was  an  agreement  that 
he  should  prosecute  and  recover  the  value  of  the  property. 

"  Q.  Was  there  anything  said  between  you  and  him  as  to 
whether  the  sheriff  had  taken  the  property  ?  A.  Certainly ; 
we  both  knew  that  the  property  had  been  seized  by  the 
sheriff. 

"  Q.  Have  you  anything  more  to  say  in  regard  to  the  trans- 
action between  you  and  him  ?  A.  The  agreement  was  that  I 
should  assign  the  goods  to  him,  and  the  claim,  and  that  he 
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should  prosecute  and  recover  at  his  own  expense  and  for  his 
own  benefit ;  this  is  as  near  as  I  can  recollect. 

**  Q.  Did  you  speak  to  Hicks  in  reference  to  this  matter,  or 
he  to  yoa  ?    A.  I  spoke  to  him. 

"  Q.  What  did  you  tell  him  ?  A.  I  told  him  I  wanted 
him  to  prosecute  the  matter,  and  I  would  assign  the  property 
to  him  for  a  consideration,  and  I  did  so  for  $100 ;  that,  how- 
ever, was  merely  nominal ;  he  paid  me  more  than  that ;  I 
drew  the  assignment  in  accordance  with  the  agreement." 

On  the  cross-examination  of  the  witness  by  defendant's 
counsel,  the  witness  said : 

"  Q.  What  claim  did  you  assign  ?  A.  The  claim  against 
Blossom ;  that  is  the  way  the  assignment  reads,  I  sdppose ; 
the  words,  'and  the  furniture  itself,'  were  interlined,  I  think, 
some  time  in  1857,  before  the  commencement  of  the  suit ;  it 
might  have  been  a  short  time  before." 

^N'o  demand  was  made  by  plaintiff  of  defendant  for  the 
goods  before  the  commencement  of  this  action. 

At  the  close  of  the  evidence  the  court  held  that  plaintiff 
was  not  entitled  to  recover,  and  directed  the  jury  to  find  a 
verdict  for  the  defendant,  and  the  plaintiff  excepted  to  the 
ruling  of  the  court,  and  the  jury  found  a  verdict  for  the 
defendant. 

From  the  judgment  entered  upon  this  verdict  the  plaintiff 
appealed  to  the  General  Term  of  the  first  district,  and  from 
judgment  of  affirmance  there  to  this  court. 

Alexander  SpavUding  for  appellant.  The  contract  could 
be  reformed  by  consent,  and  such  reformation  would  vest 
title  in  plaintiff,  as  of  the  date  of  the  original  instrument. 
{GiUespie  v.  Moore^  2  John.  Ch.  R.,  586 ;  Story's  Eq.  Jurisp., 
§  161.)  It  is  the  duty  of  the  court  to  so  construe  the  assign- 
ment as  to  give  force  and  effect  to  the  instrument.  (Story  on 
Con.,  §  660 ;  17  N.  Y.,  468 ;  McKee  v.  JvM,  2  Kern.,  626.) 
Any  unlawful  interference  with  property  after  assignment 
gave  plaintiff  right  of  action  without  demand.  {N.  Y.  Car 
OH  Co.  V.  Richmond^  6  Bosw.,  218 ;  5  Cow.  &  Hill's  Notes, 
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234.)  A  Bheriff  acts  at  his  peril  in  levying.  {Ktdkman  v. 
Orser,  2  Dner,  242.)  The  sale  put  it  oat  of  defendant's 
power  to  comply  with  demand.  None,  therefore,  was  neces- 
sary.   {Eoeritt  v.  Cqffm^  6  Wend.,  668 ;  La  Place  v.  Av^pria^ 

1  John.,  406,  and  cases  cited;  Cortdyeau  v.  I/jmamg^  2 
Caine's  Cases,  213 ;  Davidson  v.  Donadi^  2  £.  D.  Smith,  121 ; 
Vincent  v.  Oanklin^  1  £.  D.  Smith,  203 ;  Olaasner  v.  WheaUnij 

2  E.  D.  Smith,  362 ;  JSsmay  v.  Fawning^  6  How.,  228 ;  Sluirp 
V.  WhyppU^  1  Bosw.,  667.) 

Henry  E.  Knox  for  respondent.  If  the  words  added  to 
assignment  can  be  regarded  as  a  conveyance  of  the  property 
in  order  to  perfect  right,  it  was  necessary  to  make  demand. 
{flaU  T.  Robertson^  2  Gomst,  293 ;  Sherman  v.  Elder ^  24  N. 
r.,  384;  DueU  v.  Oudl^p,  1  Hilt.,  166 ;  Cass  v.  H.  F.  and 
JSr.  H.  R.  R.  Co.,  1  E.  D.  Smith,  822 ;  HasseU  v.  Borden,  1 
HUt.,  128.) 

Eabl,  C.  It  is  not  claimed  on  the  part  of  the  respondent 
that  any  title  to  these  goods  was  ever  vested  in  Blossom. 
The  sale  was  void  by  the  statnte  of  frauds.  There  was  no 
delivery,  acceptance,  part  payment  or  memorandum  in  writing. 
Hence  the  defendant  was  an  undoubted  wrong-doer  in  caus- 
ing this  property  to  be  attached  and  sold  as  the  property  of 
Blossom.  The  cause  was  first  tried  in  1860,  and  the  plaintiff 
had  a  verdict.  The  defendant  appealed  and  a  new  trial  was 
granted,  Mr.  Justice  Ingbahah  writing  the  opinion,  from 
which  we  extract  the  following :  ^^  The  assignment  transfers 
the  bill  for  the  prices  of  the  goods  and  the  goods  themselves, 
but  does  not  transfer  any  claim  for  damages,  either  for  pre- 
vious conversion  of  the  goods,  or  for  a  trespass  for  taking 
them.  Originally  the  assignment  was  only  for  the  bill  of  the 
goods  sold,  made  in  January,  1866.  The  property  was  sold 
by  the  sheriff  in  June,  1866.  The  alteration  of  the  paper,  so 
as  to  inclnde  the  sale  of  the  goods,  was  two  years  after,  or  in 
1867.  It  is  clear  the  first  assignment  did  not  transfer  this 
claim,  but  ratified  the  sale.    The  subsequent  sale  of  the  goods, 
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s&er  the  conversion  and  sale  with  knowledge,  did  not  give  a 
right  of  action  for  the  previous  trespass  or  conversion.  If  it 
was  of  any  avail,  it  could  only  be  so  on  a  demand,  after  the 
conveyance  of  the  goods  was  complete." 

There  was  a  second  trial  in  1862,  and  a  verdict  was  taken 
for  the  plaintiff,  subject  to  the  opinion  of  the  General  Term ; 
and  the  General  Term  in  1868  set  aside  the  verdict  and 
ordered  a  new  trial  substantially  upon  the  same  groimds  as 
before. 

It  is  important  first  to  determine  what  the  plaintiff  really 
got  by  his  purchase  from  Gardner.  The  asingnment,  as  drawn, 
was  clearly  only  of  an  account  for  the  goods  against  Blossom. 
Sut  Gardner  had  no  account  or  claim  against  Blossom.  The 
sale  to  him  was  entirely  void.  I  am  unable  to  see  how  mak- 
ing out  and  assigning  this  account  ratified  the  previously  void 
sale.  The  sale  could  in  no  legal  sense  be  ratified ;  but  it  could 
be  rendered  valid  only  by  a  compliance  with  the  statute  of 
frauds,  which  could  only  be  by  the  concurrence  of  both  the 
vendor  and  the  vendee  in  some  one  of  those  things  required 
by  the  statute.  Hence,  the  assignment,  as  originally  drawn, 
did  no  harm,  if  it  did  no  good. 

It  must  be  conceded  that  the  interlineation,  so  far  as  this 
case  is  concerned,  gave  the  plaintiff  no  new  rights,  and  in  no 
way  bettered  his  position.  He  must  stand  or  fall  by  what 
took  place  when  the  assignment  was  executed. 

The  plaintiff  could  purchase  the  property  or  a  claim  for 
damages  for  its  conversion,  without  a  writing.  As  it  was  of 
the  value  of  more  than  fifty  dollars,  he  was  simply  required 
to  comply  with  the  statute  of  frauds ;  and  this  he  did  by  pay- 
ing the  whole  or  a  part  of  the  purchase-money.  If,  therefore, 
by  mistake,  as  now  claimed,  the  writing  did  not  express  the 
intention  of  the  parties,  and  did  not  cover  the  property  really 
sold,  the  plaintiff  did  not  lose  the  property,  but  can  show,  by 
parol,  precisely  what  it  was  that  he  bought.  Before  the  com- 
niencement  of  this  suit,  the  parties  to  the  writing  got  together 
and  made  the  interlineation,  so  as  to  conform  it  to  their  origi- 
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nal  intention ;  so  that  it  no  longer,  as  evidence,  in  any  sense, 
concluded  even  the  parties  to  it,  as  originally  drawn. 

What,  then,  does  the  parol  evidence  show  that  the  plaintiff 
actually  bought  of  Gardner?  Most  clearly,  the  property. 
Gardner,  by  the  sale,  clearly  meant  to  give  him  the  right  to 
pursue  and  recover  the  property,  or  its  value.  He  says  it  was 
the  agreement  that  he  should  assign  the  goods  and  the  claim 
for  the  property  to  him.  I  think  there  would  be  but  little 
difficulty,  upon  the  evidence,  in  also  holding  that  he  assigned 
to  the  plaintiff  his  claim  for  damages  for  the  conversion. 
{McKee  v.  JvM,  12  N.  Y.,  622 ;  WcMtoti  v.  WiOaTid,  17  id., 
466 ;  Sherman  v.  Elder ^  24  id.,  381 ;  Whitney  v.  Slauson^  30 
Barb.,  276 ;  HaU  v.  Robinson^  2  N.  Y.,  293.)  But  it  is  not 
necessaiy  to  go  so  far  in  this  case.  He  purchased  the  property 
January  18,  1855,  after  it  had  been  attached  by  Sheriff  Page, 
who  kept  it  in  his  possession  until  January  1,  1855,  when  he 
delivered  it  over  to  his  successor  in  office.  Sheriff  Conover. 
For  the  conversion  by  Sheriff  Page  the  plaintiff  in  this  action 
could  not  recover,  for  the  reason  that  that  was  before  the  sale 
of  the  property  to  him,  and  he  never  made  any  demand  after 
the  sale  to  him. 

But  this  seizure  of  the  property  by  virtue  of  the  attachment 
did  not  change  the  title  to  the  property.  It  still  belonged  to 
Gai*dner,  and  his  sale  of  it  conveyed  the  title  to  the  plaintiff. 
After  the  plaintiff  got  the  title,  the  defendant  caused  the  pro- 
perty to  be  seized  by  virtue  of  the  execution  in  his  favor 
against  Blossom,  and  sold ;  and  this  was  a  conversion  of  the 
property,  of  which  this  plaintiff  had  the  right  to  complain. 
Every  fresh  interference  with  the  property  was  a  new  wrong. 

The  defendant  first  caused  the  property  to  be  attached  by 
Sheriff  Page;  fortius  he  became  liable  to  Gardner,  if  he 
chose  to  prosecute  him.  He  then  caused  the  property  to  be 
seized  npon  the  execution  and  sold;  and  this  was  a 
wrong  to  this  plaintiff,  for  which  he  can  prosecute  him ;  and, 
hence,  upon  the  plainest  principles  of  law,  and  the  plaintiff 
can  recover. 

And,  for  this  last  interference  with  the  property,  the  defend- 
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ant  is  liable  without  a  previoiifl  demand.  He  was  a  naked 
wrong-doer,  without  any  color  of  right.  I  do  not  think  that 
the  property  was  so  in  the  possession  of  Blossom  that  even 
the  sherifi  could  have  justified  a  seizure  of  it ;  but  it  is  suffi- 
cient, as  against  this  defendant,  to  show  that  he  caused  the 
property  to  be  wrongfully  seized  and  sold  after  the  plaintiff 
had  purchased  it. 

These  views  lead  to  the  revers^  of  the  judgment  and  a  new 
trial. 

All  concur,  except  Lbonabd,  0.,  not  sitting. 

Judgment  reversed  and  new  trial  granted ;  costs  to  abide 
event. 


Thb  Buffalo  and  State  Line  Bailboad  CoMPAmr,  Bespond- 
ent,  V,  The  Boabd  of  Supervisors  of  Erie  County,  Appel- 
lant.   (Four  cases.) 

A  railroad  corporation  which  passes  through  and  occupies  lands  in  several 
counties  for  the  carrying  on  of  its  corporate  business,  is,  for  the  purposes 
of  taxation,  to  be  regarded  as  a  resident  of  each  town  and  county  through 
which  it  passes.  Its  real  estate  is,  therefore,  properly  assessed  in  personam 
as  the  land  of  a  resident,  and  not  as  non-resident  land. 

In  cases  where  assessors  have  Jurisdiction,  they  are  to  decide  all  questions 
of  law  as  well  as  of  fact  It  is  for  them  to  determine,  where  there  are 
fiicts  calling  for  the  exercise  of  their  judgment,  whether  land  is  to 
be  assessed  as  resident  or  non-resident  land.  Whatever  may  be  their 
decision,  they  have  the  immunity  of  judicial  officers.  Both  they  and  all 
persons  who  act  upon  their  assessment  in  enforcing  the  tax  are  pro- 
tected, and  the  tax  after  it  has  reached  the  treasury  of  the  county  cannot 
be  collected  baclL  The  decision  of  the  assessors  cannot  be  attacked 
collaterally. 

A  flagrant  disregard  of  the  fiicts  or  assessing  in  opposition  to  the  clear  and 
undisputed  facts,  where  the  application  of  the  statute  could  not  be 
doubtful,  might  present  a  case  where  the  assessors  would  be  without 
Jurisdiction. 

It  is  not  necessary  that  the  affidavits  of  the  assessors  attached  to  the  roll 
should  comply  literally  with  the  statute.  A  substantial  compliance  is 
sufficient. 

The  Superior  Court  of  the  city  of  Buffalo  has  Jurisdiction  of  an  action 
against  the  board  of  supervisors  of  Erie  county,  where  the  summons  is 
served  upon  the  chairman  or  cleric  of  the  board  in  that  city. 

(Argued  May  18, 1871 ;  decided  September  term,  1871.) 
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These  are  appeals  by  the  defendants  from  judgments  of  the 
General  Term  of  the  Superior  Oourt  of  Buffalo,  affirming 
judgments  in  fiivor  of  the  plaintiff  in  three  of  the  cases,  and 
ordering  judgment  for  the  plaintiff,  in  one  case,  on  a  verdict 
and  exceptions  heard  at  the  General  Term  in  the  first  instance. 

The  facts  are  substantially  the  same  in  each  of  the  cases. 

The  complaint  is  for  the  recovery  of  money  belonging  to 
tiie  plaintiff,  had  and  received  by  the  defendants. 

The  answer  of  the  defe^Adants  sets  up  a  want  of  jurisdiction 
of  the  Superior  Oourt  of  Buffalo ;  and  that  the  money  was 
lawfully  collected  as  a  tax  upon  the  real  estate  of  the  plaintiff 
for  the  years  1865  and  1866  ;  two  of  the  actions  being  for  a 
tax  collected  for  those  years  on  lands  in  the  town  of  Ham- 
burgh, and  two  on  lands  in  the  town  of  Evans.  The  lands 
so  assessed  constitute  the  track  of  the  plaintiff's  railway,  extend- 
ing from  the  city  of  Buffalo  along  the  Lake  shore  westerly,  pass- 
ing through  several  towns  of  Erie  county,  including  the  said 
towns  of  Hamburgh  and  Evans. 

The  said  company  occupied  the  lands  so  assessed  in  the 
usual  manner  of  a  railroad  having  water  stations  and  depots, 
and  running  their  cars  and  engines  over  the  land  assessed, 
which  was  not  otherwise  used  or  occupied.  The  tax  was 
assessed  against  the  plaintiff  in  each  of  the  said  towns,  as  upon 
the  landa  of  a  resident. 

The  money  was  made  by  collectors  of  the  said  towns,  on 
the  warrants  of  the  supervisors,  by  levy  and  sale  of  personal 
property  belonging  to  the  said  company,  and  the  amounts  so 
made  were  paid  into  the  county  treasury. 

The  plaintiff  is  a  corporation  under  the  laws  of  the  State 
of  New  York,  having  an  office  at  the  city  of  Buffalo,  where 
the  financial  business  of  the  company  is  transacted. 

The  board  of  supervisors  hold  their  sessions  as  a  board  at 
the  said  city,  where  their  derk  and  the  county  treasurer 
reside,  and  the  summons  in  the  action  was  served  on  the  clerk 
at  that  place. 

At  the  close  of  the  evidence  in  each  case,  a  motion  to  dis- 
miss the  complaint  was  made  for  the  want  of  jurisdiction  of 
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the  court. .  The  motion  being  denied,  the  defendants  excepted. 

They  aUo  moved  for  a  nonsuit  on  the  following  gronnds : 
first,  tiiat  an  action  for  money  had  and  received  oonld  not  be 
sustained  upon  the  facts  proved ;  second,  that  no  cause  of 
action  was  proven  against  the  board  of  supervisors ;  third, 
that  the  tax  was  duly  and  legally  assessed,  levied  and  col- 
lected. The  defendants  excepted  to  the  refusal  of  the  court  to 
grant  this  motion.  In  the  action  tried  by  the  court,  the  same 
facts  were  found  by  the  judge ;  and  he  held,  as  conclusions 
of  law,  that  the  assessments  were  wrong,  for  the  reason 
that  the  lands  should  have  been  assessed  as  the  lands  of  a 
non-resident ;  that  there  was  no  warrant  or  authority  in  the 
law  for  enforcing  the  tax  by  levy  and  sale  of  the  personal 
property  of  the  plaintiff;  that  the  assessment  against  the 
plaintiff  on  the  roll  was  void,  and  that  the  plaintiff  was 
entitled  to  recover. 

The  defendants  duly  excepted  to  each  of  the  said  conclu- 
sions of  law. 

P.  G.  Parker  for  appellants.  The  Superior  Court  of 
Bufyo  had  no  jurisdiction.  {Iniemational  Bank  v.  Bradley j 
19  N.  Y.,  246,  251,  252 ;  Bud  v.  Btmgkton,  2  Den.,  91 ; 
Brady  v.  The  Supervisors^  etc.,  2  Sand.,  460 ;  affirmed,  6 
Selden,  260.)  The  action  for  money  had  and  received  can- 
not be  maintained  upon  tbe  facts  here.  {Swift  v.  OUy  of 
Poughkeepsie^  37  K.  Y.,  511;  Ha/tLem  jR<Mlroad  Oo.  v. 
Jfarshj  ia  N.  Y.,  908;  BiU  v.  Supervisors,  12  N.  Y.,  52; 
Paush  V.  Golden^  85  N.  Y.,  462 ;  Boyee  v.  Board  of  Sttper- 
visors  of  Cofyvga  Couniy^  20  Barb.,  94;  Brady  v.  Super- 
visors  City  and  County  of  New  Torh^  2  Sand.,  460; 
affirmed,  6  Selden,  260;  People  v.  Ecmes^  84  Barb.,  78; 
MaHin  v.  Bowrd  of  Supervisors  Greene  Cowity^  29  N.  Y, 
645.)  The  tax  was  legally  assessed.  (1  S.  S.,  5th  ed.,  908, 
§§  1,  2,  8,  4 ;  The  People  v.  Fredericks^  48  Barb.,  173,  and 
eases  there  cited ;  The  People  v.  Beardsley,  52  Barb.,  105 ; 
affibrmed,  41  N.  Y.,  619 ;  The  People  v.  Cassity,  2  Lansing's 
Beports,  294.)    If  assessment  was  erroneous  as  to  quality  of 
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land,  its  not  being  a  jurisdictional  defect  cannot  invalidate 
the  assessment.  {Johnson  v.  Secmiy  30  Barb.,  616.)  The 
roll  does  not  contain  a  description  of  the  real  estate  ^  as  to 
make  assessment  valid.  {Hvbbell  v.  Weldon^  Hill.  &  Denio, 
139 ;  Tallma/n  v.  Wh^U,  2  N.  Y.,  66.)  The  action  for  money 
had  and  received  will  lie  against  the  defendant  to  recover 
the  money  wrongfully  taken  from  the  plaintiff.  {Preston  v. 
Ths  City  of  Boston^  12  Pick.,  7 ;  Putnomi  v.  Wise^  1  Hill., 
240,  and  note  a  /  Besley  v.  Taylor^  5  Hill.,  584,  and  note  a  ; 
The  People  v.  Supervisors  of  Chenango  County^  1  Keman, 
563,  574,  575 ;  Porter  v.  MowfUy  Am.  Law  Keg.,  March, 
1866,  p.  292.)  The  assessment  being  illegal,  the  roll  and 
warrant  could  not  empower  the  collector  to  divest  the  plain- 
tiff of  the  title  to  the  money.  (  Whitney  v.  Thomas^  23  N. 
Y.  R.,  281 ;  MygaM  v.  Washhv/m,  15  N.  Y.  R,  316 ;  The 
People  V.  Supervisors  of  Chenango  County^  15  N.  Y.  R., 
563 ;  Wright  v.  Briggs,  2  Hill.,  77.) 

John  Ownson  for  respondent.  Defendant  cannot  make  title 
to  the  money  through  an  illegal  assessment.  ( WhitTiey  v. 
Thomasy  23  IST.  Y.,  281 ;  HubbeU  v.  Weldm,  Hill  &  Denio, 
139 ;  Wright  v.  BriggSj  2  Hill,  77 ;  Sbldm  v.  Oolden,  2 
Trans,  of  Appeals.)  The  assessors  had  not  jurisdiction  to 
assess  the  plaintiff  as  a  corporation.  {A.  cmd  S.  R,  R,  Co.  v. 
Oshwm^  12  Barb.,  223 ;  People  v.  Assessors,  89  N .  Y.,  83.) 
The  real  estate  should  be  assessed  as  non-resident  lands.  (1 
R.  S.,  389,  §§1,  2,  3 ;  N.  T.  and  H,  R.  R.  Co.  v.  Lyon,  16 
Barb.,  651,  655 ;  Whit^ney  v.  Thomas,  23  N.  Y.,  281.)  The 
place  where  the  corporation  itself  is  to  be  taxed,  and  its  capi- 
tal, is  to  be  treated  as  its  place  of  residence.  (Oswego  Starch 
Factory,  21  N.  Y.,  449 ;  W.  T.  Co.  v.  Soheu,  19  id.,  408 ; 
Oannel  v.  ITis  N.  P.  Ins.  Co.,  10  How.,  403 ;  Hubbard  v. 
Same,  11  id.,  149.)  The  assessors  did  not  take  the  requisite 
oath,  {Cook  V,  Stoats,  18  Barb.,  407;  People  v.  Supervisors, 
15  id.,  607,  615.)  The  affidavit  is  insufficient,  and  the  defect 
is  fatal.  (  Van  Rensselaer  v.  WhOheck,  3  Sold.,  617 ;  Thurs- 
ton V.  SMe,  3  Mass.,  429 ;  Br(ywn  v.  SmA^h,  24  Barb.,  219 ; 


1S71.]  BuF.  AKD  Statb  L.  R.  R  Co.  v.  Sup'bs  Ebik  Co.        97 
Opinion  of  the  Commission,  per  Lbonabd,  C. 

Siirifi  T.  Oity  of  Pou^hkeepM^  37  N.  iT.,  571 ;  Forbes  v. 
Vcm  Wyeky  Abb.,  N.  B.,  469.)  Plaintiff  may  be  said  to  have 
been  a  resident  of  the  town  in  which  the  land  was.  (  West- 
em  T.  Go.  V.  Soheuy  19  N.  Y.,  408 ;  Sherwood  v.  The  8.  cmd 
M.R.R.  (h.y  16  Barb.,  «50;  Tabor  v.  iT.  T.  cmd  JST.  IT. 
JB.  B.  Co.,  16  How.,  17 ;  Fc^rgo  v.  Me  Yioka/r^  38  id.,  1 ; 
Dowlas  V.  The  May  or ,  2  Duer,  110.)  Assessors  are  pre- 
sumed to  have  done  their  daty,  and  it  will  be  so  conclnsively 
presumed  unless  the  contrary  affirmatively  appear.  (1 R.  S., 
840,  §4;  1  R.  8.,  847,  §80;  Parish  v.  Golden,  86  N.  Y., 
472 ;  and  see  Sartwell  v.  Boot,  9  Johns.,  345 ;  1  Cowen  & 
Hill's  Notes,  Phil.  Ev.,  296;  WindMaer  v.  BockfeOer,  6 
Cow.,  247 ;  Williams  v.  7%e  E.  L  Co.,  8  East,  192 ;  Fjing  v. 
Hawkins,  10  id.,  216;  McCoy  v.  Curtice,  9  Wend.,  17; 
Downvng  v.  Bugar,  21  id.,  178 ;  Doughty  v.  Hope,  1  Oomst., 
79.)  The  provisions  of  the  statute  are  directory,  and  a  sub- 
stantial compliance  therewith  is  sufficient.  {Parish  v.  Oolden, 
85  K  Y.,  472;  Vcm  Rensselaer  v.  CottreU,  7  Barb.,  127; 
Torry  v.  Milbury,  21  Pick.,  64,  67.) 

L^oif  ASD,  C.  The  regularity  of  these  assessments  has  been 
fully  considered  in  two  other  cases  between  the  same  parties, 
in  respect  to  the  tax  assessed  by  these  towns  for  the  year 
1866.*  In  those  cases  the  question  came  up  from  the  Gene- 
ral Term  of  the  Supreme  Court,  where  it  had  been  taken  by 
certiorari,  and  the  validity  of  the  assessments  sustained.  The 
subject  has  been  there  examined  in  detail.  If  the  assess- 
ments were  a  nullity,  or  void  for  the  want  of  jurisdiction  to 
impose  them,  it  must  be  conceded  that  these  actions  were 
well  brought.  ( Whitney  v.  Thorns,  23  N.  Y.,  281.)  The 
lands  in  that  case  were  assessed  to  William  Merritt  as 
the  lands  of  a  resident.  The  lauds  belonged  in  fact  to  Ogden, 
a  non-resident ;  but  they  were  not  so  assessed,  and  appeared 
on  the  assessment  roll  as  the  lands  of  a  resident.  The  lands 
having  been  sold  by  the  comptroller  of  the  State,  the  non- 
resident owner  brought  ejectment  and  recovered  them.    The 

*  See  The  People  ex  rel^  Ac,  y.  Barker,  anU,  p.  70. 
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sale  was  held  to  be  void.  The  comptroller  was  without  any 
authority  of  law  to  make  a  sale  for  taxes  of  lands  assessed  on 
the  roll  to  a  resident  owner,  and  his  deed  as  well  as  the  sale 
was  void.  The  assessment  was  also  held  to  be  void  in  that 
case  for  another  reason,  affecting  the  jarisdiction  of  the 
assessors.  The  lands  were  not  assessed  according  to  the  fact, 
either  as  the  lands  of  a  resident  owner  or  of  a  non-resident. 
They  were  assessed  to  a  third  person,  who  had  no  ownership 
or  possession,  and  no  connection  with  them.  It  was  not  a 
mere  error  of  the  assessors,  but  a  disregard  of  the  facts  of 
the  case.  They  entered  a  false  judgment,  not  warranted 
by  any  facts  proven.  It  could  not  be  called  a  mistake 
of  law  or  fact,  such  as  the  assessors,  acti^  as  quasi 
judicial  officers,  might  honestly  make.  It  was  simply  an  . 
assessment,  without  the  slightest  color  to  warrant  or  authorize 
it.  Assessors  can  have  no  jurisdiction  to  assess  any  of  the 
lands  in  their  town  to  third  persons  who  do  not  own,  possess 
or  have  any  connection  therewith.  It  was  there  said :  ^^  If 
lands,  belonging  either  to  a  resident  or  non-resident,  could  be 
assessed  to  a  third  person,  having  no  connection  with  the 
premises,  and  be  made  the  foundation  of  a  sale  and  convey- 
ance by  the  comptroller,  great  inconvenience  and  injustice 
might  result.  The  true  owner  would  be  misled.  He  would 
have  no  notice  of  the  assessment  or  of  the  proceedings  upon 
it,  and  it  would  require  extraordinary  vigilance  to  discover 
and  trace  out  such  proceedings."  This  case  was  much  relied 
on  by  the  respondent's  counsel,  but  it  is  not  applicable  here, 
unless  the  assessors  were  without  jurisdiction.  Jurisdiction 
is  a  subject  which  relates  to  the  power  of  the  court,  and  not 
to  the  right  of  the  parties  as  between  each  other.  {People 
V.  JShirievantj  9  N.  T.,  269.)  If  the  law  confers  the  power 
to  render  a  judgment,  then  the  court  has  jurisdiction ;  what 
shall  be  adjudged  between  the  parties,  and  with  which  is  the 
right,  is  judicial  action  by  hearing  and  determining  it.  {The 
Stoite  of  Rhode  Island  v.  The  State  of  MassachusettSj  12 
Peters,  718.) 
When  a  court  has  jurisdiction,  it  has  a  right  to  decide  every 
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question  which  oecnrs  in  the  canse ;  and  whether  its  decision 
be  correct  or  otherwise,  its  judgment  is  binding  in  every 
other  court.  But  if  it  act  without  authority,  its  judgments 
are  nullities.  {J^Uiot  v.  Pi&rsol,  1  PeterS;  328,  340 ;  Wilcox 
T.  JncJcaan,  13  Peters,  511.) 

When  the  statute  prescribes  the  mode  of  acquiring  juris- 
diction, the  mode  pointed  out  must  be  complied  with,  or  the 
proceeding  will  be  a  nullity.  {Bloom  v.  Bv/rdiok^  1  Hill 
K.,  130.) 

Objections  not  relating  to  the  jurisdiction  of  the  officer 
cannot  be  raised  collaterally.  {JSusher  v.  Shemum^  28  Barb. 
R.,  416 ;  Stanton  v.  ElUsy  2  Kern.,  576.) 

These  axioms  are  elementary. 

The  assessors  of  the  towns  of  Hamburgh  and  Evans  had 
jurisdiction  to  assess  all  the  lands  in  their  respective  towns. 
It  was  made  their  duty,  peremptorily,  to  do  so.  An  error  of 
judgment,  as  to  the  right  or  duty  to  impose  the  assessment 
on  particular  lands  in  the  town,  as  to  which  an  exemption  is 
claimed,  is  not  jurisdictional.  {Barhyte  v.  Shepherdj  35  N. 
T.,  238.) 

A  flagrant  disregard  of  the  facts,  or  assessing  in  opposi- 
tion to  the  clear  and  undisputed  facts,  where  the  application 
of  the  statute  could  not  by  any  means  be  doubtful,  might, 
as  in  the  case  of  Whitney  v.  Thomas  {sTipra)^  present  a  case 
where  the  officer  would  be  without  jurisdiction — assessing 
the  lands  of  Ogden,  a  non-resident,  as  the  lands  of  Merritt, 
a  resident,  who  was  neither  an  owner  nor  occupant,  nor  in  any 
way  connected  with  the  land,  appears  to  be  such  a  flagrant 
disregard  of  the  facts  as  to  be  a  willful  perversion  of  judg- 
ment, not  to  be  r^arded  as  an  error,  but  as  a  judgment 
without  jurisdiction.  I  think  the  Court  of  Appeals  so  regarded 
it.  The  application  of  the  principle  to  the  facts  of  each  par- 
ticular case  is  often  attended  with  difficulty. 

The  assessors  are  qtmsi  judicial  officers,  and  the  assessment 
roll,  when  finally  completed  by  the  supervisors  of  the  county, 
stands  as  a  judgment.  {Barhyte  v.  Shepherd^  eupra;  Swift  v. 
The  OHy  of  PoughJceepde,  37  K  T.,  511.) 


100      BvT.  A.ND  State  L  R  R.  Co.  v.  Sup'rs  Erie  Co.  [Sept. 


Opinion  ot  lue  Commission,  per  Leonard,  C. 


Thel  vaiiditj  of  a  jad^nent  which  is  nbt  void,  bat  only 
Toidable,  caimot  be  afisailed  collaterally.  It  can  be  attacked 
for  fraud,  or  mistake  as  to  the  facts,  only  by  a  direct  issue  as 
to  sucli  f aots.  The  case  of  Swift  v.  The  (Xty  of  PoughJcsep- 
He  (37  N.  Y.,  511),  like  the  present  one,  was  an  action  to 
recover  for  money  had  and  received  under  an  alleged  ille- 
gal levy  and  collection  of  a  tax.  The  court  there  said  that 
^  a  party  cannot  proceed  a  step  in  such  an  action,  if,  in  order 
to  sustain  it,  the  court  is  called  upon  to  review  the  merits  or 
the  regularity  of  the  proceedings  or  determination,  as  the 
result  of  which  the  money  was  collected  or  paid  over"  (p. 
514).  It  was  also  held  that  the  proper  remedy  wsb  by  certio- 
rari. The  application  of  that  remedy,  in  cases  of  irregular 
or  illegal  assessments,  has  since  been  aflSrmed,  in  People  v. 
The  Board  of  Aseeesora  of  BrooJdyn  (89  N.  Y.,  81,)  and 
People  V.  The  Assesaora  of  AJhwny^  (40  N.  Y.,  155.) 

The  informalities  of  the  affidavit  of  the  assessors  do  not 
render  the  assessment  void.  The  statute  is  substantially  fol- 
lowed. {Pariah  r.  QxUden^  86  K  Y.,  462.)  The  objection 
that  the  Superior  Court  of  Buffido  had  no  jurisdiction  of  this 
action  is  not  tenable. 

Persons  having  causes  of  action  against  the  county  are 
authorized  to  commence  their  suits  against  the  board  of  super- 
visors, and  process  shall  be  served  on  the  chairman  or  derk. 
(1 E.  S.,  901,  §§  1,  2,  8,  5th  ed.) 

The  summons  was  served  in  this  case  on  the  clerk  of  the 
board,  at  the  city  of  Buffalo.  This  is  to  be  regarded  as  a 
personal  service  on  the  board.  The  statute  gives  that  court 
jurisdiction  in  any  case  where  the  defendant  is  personally 
served  with  summons  in  that  city.  (Sess.  Laws  1854,  p. 
925.) 

The  board  represents  the  county  as  a  municipal  corporation, 
and  Buffalo  is  the  county  seat,  where  the  sessions  of  the 
supervisors  are  held.  The  clerk  resides  and  was  served  in  that 
city.  I  think  the  defendants  have  been  so  served  as  to  be 
within  the  meaning  of  the  statute  above  referred  to  in  regard 
to  the  juribdiction  of  that  court.    On  the  ground  iSist  men- 
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tioned  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event* 

Eabl,  C.  These  are  actions  to  recover  money  collected 
from  the  plaintiff,  upon  what  is  alleged  to  be  a  void  assess- 
ment made  in  1865  npon  land  of  plaintiff,  situated  in  the 
towD  of  Hamburgh,  Erie  county.  The  principal  allegation  of 
error  in  the  assessment  is  that  the  land  was  assessed  in  jpefi^ 
sonam  as  the  land  of  a  resident  of  that  town,  and  not  as  non* 
resident  land.  I  believe  the  assessment  was  correctly  made* 
The  statute  (1  B.  S.,  388,  §  1,  Edmonds'  ed.)  provides,  that 
all  lands  within  the  State  owned  by  individuals  or  by  corpora- 
tions shall  be  liable  to  taxation ;  and  hence  this  land  was  liable 
to  taxation  somewhere.  It  is  further  provided  (2  B.  S.,  389, 
§  1)  that  every  person  shall  be  assessed  in  the  town  or  ward 
where  he  resides,  when  the  assessment  is  made,  for  all  lands 
then  owned  by  him  within  such  town  or  ward,  and  occupied 
by  him  or  wholly  unoccupied.  Section  2  provides  that  land 
occupied  by  a  person  other  than  the  owner  may  be  assessed 
to  the  owner  or  occupant,  or  as  non-resident  land.  This  sec- 
tion undoubtedly  means  that  when  the  owner  and  occupant 
both  reside  in  the  town  where  the  land  is  situated,  the  land 
may  be  assessed  to  either.  When  the  owner  does  not  reside 
in  the  town  and  the  occupant  does,  it  must  be  assessed  to  the 
occupant ;  and  when  neither  of  them  resides  in  the  town  it 
must  be  assessed  as  non-resident  land.  By  no  other  construc- 
tion can  I  see  how  occupied  land  can  be  assessed  as  non-resi- 
dent land  as  the  statute  as  to  the  taxation  of  non-resident 
land  provides  that  land  occupied  by  a  resident  of  tlie  town 
shall  not  be  taxed  as  non-resident.  (1  B.  S.,  392,  §  13.) 
Section  3  provides  that  unoccupied  land  not  owned  by  a  resi- 
dent of  the  town  shall  be  assessed  as  non-resident  land,  and 
section  9  provides  that  the  assessors  shall  prepare  an  assess- 
ment roll  and  insert  therein  the  names  of  the  ^^  taxable  inhabi- 
tants "  of  the  town.  Taking  all  these  provisions  of  the  statute 
together,  it  seems  to  me  quite  plain  that  there  is  no  authority 
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for  placing  upon  the  assefisment  roll  for  a  tax  m  jpersonam 
the  name  of  any  person  not  an  inhabitant  of  the  town. 

Section  6  provides  that  "  the  real  estate  of  all  incorporated 
companies  liable  to  taxation  shall  be  assessed  in  the  town  or 
ward  in  which  the  same  shall  lie  in  the  same  manner  as  the 
real  estate  of  individuals ;"  and  hence  it  is  claimed  that  unless 
the  plaintiff  can  be  regarded,  in  some  legal  sense,  as  a  resi- 
dent of  the  town  of  Hamburgh  at  the  time  of  the  assessment 
in  1865,  there  was  no  authority  to  insert  its  name  in  the 
assessment  roll. 

Wliile  corporations  are  artificial,  intangible,  invisible  beings, 
yet,  in  law,  they  are  treated  sometimes  as  persons,  occupants, 
inhabitants,  citizens.  They  exist  by  force  of  law,  and  can 
have  an  existence  only  within  the  jurisdiction  in  which  they 
are  created.  Under  the  act  of  congress  of  1789,  commonly 
called  the  judiciary  act,  jurisdiction  was  conferred  upon  the 
circuit  courts  of  suits  between  a  citizen  of  the  State  where 
the  suit  is  brought  and  a  citizen  of  another  State.  The 
Supreme  Court  of  the  United  States  has  held  that,  within  this 
act,  a  corporation  was  a  citizen  of  the  State  where  it  was 
created.  {Ohio  cmd  Mississippi  RaH/road  Co.  v.  Wheder^  1 
Black,  286.)  By  statute  (22  Hen.,  8,  C  5),  concerning 
bridges  and  highways,  it  was  enacted  that  bridges  and  high- 
ways shall  be  made  and  repaired  by  ^^  the  inhabitants  of  the 
city,  shire  or  riding,"  and  that  the  justices  shall  have  the 
power  to  tax  every  ^^  inhabitant  of  such  city,"  etc.,  and  that 
the  collectors  may  ^^  distrain  every  such  inhabitant  as  shall 
be  taxed  and  reftise  payment,"  etc.  Lord  Coke  (2  Inst.,  703) 
says:  " Every  corporation  and  body  poUtic  residing  in  any 
county,  riding,  city  or  town  corporate,  or  having  lands  or 
tenements  in  any  shire  quae  propriis  momiJms  et  sfwmptUms 
possident  et  hdbentj  are  said  to  be  inhabitants  there,  within 
the  purview  of  this  statute."  In  Rex  v.  Gardner  (Cowper, 
79),  the  Court  of  King's  Bench  decided  that  a  corporation 
came  within  the  description  of  "  occupiers  or  inhabitants " 
for  the  purpose  of  taxation,  under  a  statute  passed  in  the 
reign  of  Elizabeth. 
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It  has  been  many  times  held  by  the  coarts  that,  under  sec- 
tion 125  of  the  Code,  requiring  '^  actions  to  be  tried  in  the 
county  in  which  the  parties,  or  any  of  them,  shall  reside  at 
the  commencement  of  the  action,"  a  railroad  corporation  is  a 
resident  of  every  county  through  which  its  road  passes ;  and 
it  has  been  held  that  such  a  corporation  is  so  fiEur  a  resident 
of  every  county  through  which  its  road  passes  that  it  cannot 
be  sued  in  Justices'  Courts  by  short  summons.  {Bdden  y. 
Ifew  York  cmd  Hwtlem  B.  H.  Co.,  15  How.,  17 ;  Sh&rwood 
V.  Saratoga  and  Wash,  B.  B.  Co.^  15  Barb.,  650.)  In  the 
latter  case  Mr.  Justice  Willasd  says :  "A  railroad  company 
must  be  treated  as  an  inhabitant  and  freeholder  in  each 
county  where  its  track  is  laid."  In  Olorie  v.  8.  C.  Bail/road 
Co.  (1  Strobhart,  70),  it  is  said  that  the  residence  of  a  com- 
pany is  most  obviously  where  it  is  actively  present  in  the 
operations  of  its  enterprise.  It  wiU  thus  be  seen  that  while 
corporations,  in  their  general  aspect,  are  mere  ideal  existences, 
without  body  or  soul,  yet  they  will  be  considered  inhabitants, 
residents,  citizens,  when  the  general  spirit  and  purpose  of  the 
law  require  it. 

This  corporation  was  created  by  the  laws  of  this  State  to 
construct  and  operate  a  railroad  through  a  portion  of  the 
State,  and  for  that  purpose  was  authorized  to  take  and  hold 
real  estate  along  the  line  of  its  road.  It  was,  therefore,  a 
citizen,  inhabitant  and  resident  of  this  State,  and  either  resided 
everywhere  in  the  State,  or  at  some  place  or  places  within  it 
To  what  particular  locality  in  the  State  was  its  residence  con- 
fined ?  Its  residence  might  have  been  confined  to  a  pai-ticular 
locality  by  some  provision  in  its  charter ;  but  we  are  not 
informed  that  there  was  any  such  provision.  It  is  claimed, 
however,  by  the  plaintiff,  that  its  residence  was  fixed  in  Buffalo, 
the  place  of  its  principfal  office,  by  the  statute  (1  R.  S.,  862, 
§  6),  which  provides  that  ^'  all  the  personal  estate  of  every 
incorporated  company,  liable  to  taxation  on  its  capital,  shall  be 
assessed  in  the  town  or  ward  where  the  principal  office  or 
place  for  transacting  the  financial  concerns  of  the  company 
shall  be ;  or  if  such  company  have  no  principal  office  or  place 
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for  transacting  ite  financial  o(MicemBy  then  in  the  town  or 
ward  where  the  operations  of  eaid  company  shall  be  carried 
on."  This  statute  does  not  fix  or  intend  to  fix  the  residence 
of  the  corporation,  but  provides  simply  for  the  taxation  of  its 
personal  estate.  What,  then,  determines  the  location  or  resi- 
dence of  a  corporation  within  this  State  1  The  provisions  of 
its  charter  may  do  so.  In  the  absence  of  sach  provisions,  its 
nature,  character  and  mode  of  operation  must  determine  this. 
A  municipal  corporation  is  confined  to  its  territorial  limits. 
Other  corporations  are  organized  to  transact  business  in  a 
particular  town  or  city,  and  are  thus  located  there,  and  a  rail- 
road which  passes  through  several  counties,  and  occupies  lands 
in  several  counties  for  the  carrying  on  of  its  corporate  busi- 
ness, must,  at  least  for  the  purpose  of  taxation,  be  regarded 
as  a  resident  of  each  town  and  county  through  which  it  passes. 
Were  it  not  for  the  statute  above  cited,  its  personal  property 
would  be  taxed  in  the  same  way  wherever  it  was  found,  not 
in  transit,  but  for  use  in  its  corporate  business ;  and  to  avoid 
confusion  and  uncertainty,  and  that  all  its  taxable  personal 
property  might  be  reached,  the  above  statute  was  passed.  A 
corporation,  for  many  purposes,  lives,  moves  and  has  its  being 
in  its  agents,  and  wherever  they  are  in  possession  of  its  real 
estate,  carrying  on  its  corporate  business,  it  may  be  supposed 
to  exist  and  reside,  without  departing  from  legal  precedents 
or  violating  the  spirit  or  letter  of  the  law. 

Hence,  I  reach  the  conclusion  that  the  land  of  the  plaintifi, 
situated  in  the  town  of  Hamburgh,  was  properly  assessed  and 
taxed  as  resident  land,  and  this  conclusion  is  fortified  and 
sustained  by  considerable  authority  {Mohawk  and  Hudson 
JSaUroad  Co.  v.  Clutey  4  Paige,  884;  The  Albany  and 
Sohenectady  Railroad  Co.  v.  OAom^  12  Barb.,  223 ;  The  Peo- 
ple V.  The  Svpervieors  of  Niagara^  4  Hill,  20,  25 ;  The 
People  V.  Fredericks^  48  Barb.,  173  ;  The  People  v.  Beards- 
lej/y  52  Barb.,  105,  affirmed  in  the  Court  of  Appeals  Septem- 
ber, 1869  ;  The  People  v.  Caseityj  2  Lansing,  294),  and  is  in 
conformity  with  the  general  and  almost,  if  not  quite,  uniform 
practice  throughout  the  State. 
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Bat  there  is  another  answer  to  this  action,  as  to  which  I 
am  equally  ootnfident. 

It  is  now  settled  that  assessors,  in  making  assessments  in  all 
cases  where  they  have  jarisdiction,  act  judicially.  {Swift  v. 
City  of  Poughkeepsie^  37  N.  Y.,  511 ;  Bwrhyte  v.  Bhepherd^ 
85  N.  Y.,  238.)  This  land  was  situated  in  the  town  of  Ham- 
burgh, and,  hence,  the  assessors  of  that  town  had  jurisdiction 
to  assess  it.  In  exercising  this  jurisdiction,  they  were  to 
decide  not  only  all  questions  of  fact  involved,  but  also  all 
questions  of  law.  Among  other  things,  they  were  to  deter* 
mine  whether  this  land  was  to  be  assessed  as  resident  or  non- 
resident land,  and  that  was  a  question  of  both  law  and  fact. 
They  were  to  determine  the  facts,  and  th^i  whether  these 
fiicts  made  it  uon-resident  land.  The  question  of  law 
seems  not  to  be  a  plain  one,  as  the  Supreme  Court  in  the 
eighth  district  has  decided  it  one  way  and  the  Superior  Court 
of  Buffalo  the  other  way.  In  such  a  case,  it  cannot  be  that 
the  assessors  are  to  determine  at  their  peril.  On  the  contrary, 
I  have  no  doubt  that  whichever  way  they  decide  they  have 
the  immunity  of  judicial  officers ;  and  as  they  will  be  pro- 
tected, all  persons  who  act  upon  their  assessment  in  enforcing 
the  tax  will  have  equal  protection ;  and  the  tax,  after  it  has 
once  reached  the  treasury  of  the  county,  can  no  more  be  col- 
lected back  than  if  it  had  been  placed  there  as  the  proceeds 
of  a  judgment  of  a  regular  court.  It  seems  to  me  that  this 
is  tlie  logical  result  of  the  decisions  last  above  cited.  Hence, 
the  plaintiff,  if  it  felt  aggrieved  by  the  action  of  the  assessors 
in  making  this  assessment,  should  have  sought  a  review  by 
certiorari,  or  in  some  other  mode ;  and  they  cannot  attack 
the  decision  of  the  assessors,  collaterally,  and  treat  it  as  void, 
as  it  must  be  treated  in  order  to  sustain  a  recovery  in  this 
action. 

It  is  also  claimed  that  the  assessment  was  void  on  account 
of  the  defect  in  the  affidavit  attached  to  the  roll  by  the  assess- 
ors. In  Vwn,  Renaaekber  v.  Wiibech  (7  N.  Y.,  517),  the 
affidavit  of  the  assessors  was  held  to  be  so  defective  as  to 
render  the  assessment  void  and  the  collection  of  the  tax 
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illegal.  Bnt  that  was  a  case  where  no  presnmptionB  conld  be 
indulged.  The  affidavit  showed  that  the  property  had  not 
been  assessed  according  to  law.  In  Parish  v.  Golden  (35  K. 
Y.,  462),  the  affidavit  of  the  assessors  was  not  a  literal  com- 
pliance with  the  statute,  and  yet  the  assessment  was  held 
valid.  The  court  decided  that  it  was  sufficient  if  the  affidavit 
was  a  substantial  compliance  with  the  statute,  and  it  was  the 
opinion  of  the  judge  who  wrote  the  opinion  of  the  court, 
that  unless  the  affidavit  showed  affirmatively  that  the  assess- 
ors did  not  comply  with  the  statute  in  making  the  assess- 
ment of  property,  it  would  be  presumed  that  they  had  com- 
plied, and  the  assessment  would  be  held  valid.  Without 
going  so  far  in  this  case,  we  may  hold  that  the  affidavit,  in 
every  important  particular^  was  a  substantial  compliance  with 
the  statute,  and  hence  that  the  tax  was  not  illegal  on  account 
of  any  informality  in  the  affidavit. 

The  affidavit  of  the  assessors  was  properly  sworn  to  before 
a  notary  public  under  chapter  508  of  the  Laws  of  1863. 

I  am,  therefore,  of  the  opinion  that  the  assessment  and  tax 
in  this  case  were  not  void,  and  that  the  plaintiff  cannot 
maintain  this  action. 

The  judgment  of  the  Special  and  General  Terms  should  be 
reversed  and  new  trial  granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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D.  WiLMOT  SooTT  et  al..  Respondents,  v,  "William  G. 

GuBBNSET  et  al.,  Appellants. 

In  construing  wills,  the  law  favors  a  construction  that  will  not  tend  to  the 
disinheriting  of  heirs,  unless  the  intention  to  do  so  is  clearly  expressed. 
That  meaning  is  to  be  preferred  which  inclines  to  the  side  of  the  inheri- 
tance of  the  children  of  a  deceased  child. 

The  will  of  8.,  after  a  devise  of  certain  premises  to  his  daughter,  P.  G., 
during  her  life,  contained  the  following  clause:  "  Then  to  be  equally  divi- 
ded amongst  her  now  surviving  children,  or  any  of  them  that  may  be 
alive  at  her  decease,  or  the  heirs  of  any  that  may  be  dead  at  the  time  of 
executing  this  my  last  will."— -SJjW,  that  the  time  referred  to  was  the 
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time  the  will  takes  effect,  by  Testing  the  estate  in  possession  upon  the 
death  of  P.  G. ;  that  the  word  *  *  heira  "  was  used  in  the  sense  of  children  ; 
and  that  the  intent  of  the  testator  was  that  the  cliildren  of  P.  Q.  should 
take,  if  living  at  her  decease,  or  if  any  were  then  dead,  leaying  cliildren 
surviving,  that  the  children  should  take,  in  place  of  the  parent 

IHiere,  during  the  existence  of  the  life  estate,  certain  of  the  devisees  of  the 
remainder,  with  fbll  knowledge  of  the  limited  title  of  the  tenant  for  life, 
and  without  the  consent  of  the  other  remainder-men,  erected  buildings 
upon  the  premises  devised,  — ffdd^  that  they  were  not  entitled  to  any 
compensation  therefor,  and,  upon  partition,  could  not  exact  a  reimburse- 
ment from,  or  claim  a  lien  upon,  the  shares  of  their  co-tenants. 

The  remedy  by  an  action,  for  rents,  by  one  tenant  in  common  against 
another,  is  cumulative,  and  does  not  bar  the  equitable  aclJustment  of  them 
on  a  partition  in  equity. 

The  rents  on  a  partition  are  a  lien  upon  the  shares  or  interest  of  any  co-teur 
ant  from  whom  they  may  be  due. 

Where  rents  were  due  from  one  tenant  in  common  at  the  time  of  the  death 
of  another,  the  administrator  of  the  latter  is  a  proper  party  to  an  action 
of  partition,  as  he  is  entitled  to  receive  the  rents  due  his  intestate  at  the 
time  of  his  death. 

It  is  a  matter  of  discretion  with  the  court  below  to  direct  a  sale  instead  of 
actual  partition,  and  unless  the  error  is  clear,  its  decision  will  not  be 
overruled. 

(Argued  Hay  19,  1871 ;  decided  September  term,  1871.) 

Appeal  from  jadgment  of  the  General  Term  of  the  Supreme 
Court  in  the  sixth  district,  affirming  a  judgment  rendered 
upon  the  decision  of  the  court  at  Special  Term. 

The  action  is  for  the  partition  of  lands  situate  in  Norwich, 
Ohenango  county,  and  for  an  accounting  as  to  the  rents  by  cer- 
tain of  the  tenants  in  common.  The  right  of  the  plaintifb  to 
bring  this  action,  and  the  proportions  in  which  they  are  inte- 
rested, if  at  all,  depend  upon  the  construction  to  be  given  to 
the  last  will  and  testament  of  William  Spier,  of  Columbia 
county,  N.  Y. 

The  will  was  executed  by  the  testator  in  1821.  A  codicil 
was  added  in  October,  1830 ;  and  he  died  in  1833. 

The  following  is  a  copy  of  the  said  will  and  codicil,  viz. : 
"  In  the  name  of  God,  Amen.    I,  Wm.  Spier,  of  the  town 
of  New  Lebanon,  in  the  county  of  Columbia,  and  State  of 
Kew  York,  being  weak  in  body,  but  of  sound  mind  and 


108  Scott  et  aL  v,  Oubrnsky  et  aL  [Sept., 


Statement  of  case. 


memory,  blessed  be  Almighty  God  for  the  same,  do  make  and 
ordain  this  my  last  will  and  testament,  in  manner  and  form 
following,  that  is  to  say  :  First,  I  give  to  my  well  beloved  wife, 
Lydia  Spier,  one-third  part  of  my  farm  on  which  we  now 
live,  together  with  one-third  part  of  the  buildings  thereon, 
and  one-third  of  my  movable  estate,  my  horse  and  pleasure 
carriage,  daring  her  natural  life  (money)  turnpike  stock,  mort- 
gages and  all  kinds  of  obligations),  except  them,  to  be  divided 
as  hereafter  directed  amongst  my  children — ^having  given  my 
eldest  son,  Joseph  Spier,  $2,400,  as  his  share  of  the  first  divi- 
sion of  my  estate — having  given  my  second  son,    William 
Spier,    $2,400    as    his    share  of  the    first  division   of  my 
estate — having  given  my  third  son,  James  Spier,    $2,400, 
as  his  share  of   the  first  division   of    my   estate — having 
given  Ezra  G.   Spier,  my  fourth  son,  $2,400,  as  his  share  of 
the  first  division  of  my  estate — I  give  my  eldest  daughter, 
Polly  Guernsey,  in  addition  to  what  I  have  already  given  her, 
a  lot  of  land  containing  thirty-five  acres,  together  with  all 
the  privileges  and  appurtenances  thereunto  belonging,  or  in 
anywise  appertaining  (except  where  or  any  part  of  the  premi- 
ses, that  I  have  heretofore  given  a  release,  or  by  any  means 
discharged  my  rite.)    The  lands  lie  in  the  town  of  Norwich, 
county  of  Chenango,  State  of   New  York,  whereon  Peter 
B.  Guernsey  now  dwells.     I  will  that  the  above  described 
premises  be  for  the  use  of  my  daughter,  Polly  Guernsey, 
during  her  natural  life,  then  to  be  equally  divided  amongst 
her  now  surviving  children,  or  any  of  them  that  may  be  alive 
at  her  decease,  or  the  heirs  of  any  that  may  be  dead  at  the 
time  of  executing  this,  my  last  will.    I  have  given  my  second 
daughter,  Lydia  Chichester,  $1,200,  as  her  share  of  the  first 
division  of  my  estate.    I  have  given  my  third  daughter, 
Cyntha  Lane,  $1,200,  ^as  her  share  of  the  first  division  of  my 
estate.    I  have  given  my  fourth  daughter,  Manerva  Gifford, 
$1,200,  as  her  share  of  the  first  division  of  my  estate.     I  give 
to  my  three  daughters,  now  living,  and  to  the  heirs  of  daugh- 
ter Lydia  Chichester  all  my  household  furniture,  two-thirds 
at  my  decease,  the  other  third  after  their  mother's  decease, 
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to  be  divided  equally  into  foar  equal  parts — ^those  daughters 
U-ving  to  hare  one  equal  part,  and  the  heirs  of  those  not  living 
to  have  one  eqnal  part.  Should  it  so  happen,  in  the  coarse 
of  Divine  Providence,  that  any  of  mj  daiighters  should  be 
dead,  and  leave  no  heirs  liviag  at  the  time  of  executing  this, 
my  last  will,  then  their  shares  to  be  equally  divided  amongst 
the  living,  or  the  heirs  of  those  not  living.  The  remaining 
property  I  have  aft^  my  debts  and  fbneral  charges  are  paid, 
if  any,  I  will  should  be  divided  into  twelve  equal  parts — ^my 
son  Joseph  Spier,  or  his  heirs,  two  ;  my  son  William  Spier, 
or  his  heirs^  two ;  my  son  James  Spier,  or  his  heins,  two ; 
my  son  Ezra  G.  Spier,  or  his  heirs,  two ;  my  dsfi^hter  Polly 
Guernsey,  or  her  heirs,  one ;  my  daughter  Lydia  Ohichester's 
surviving  heirs,  one ;  my  daughter  Cyntha  Lane,  or  her  sur- 
viving heirs,  one ;  my  daughter  Manerva  Gifford,  or  her  sur- 
viving heirs,  one.  I  will  further,  that  if  it  should  happen  in 
the  course  of  Providence,  that  if  either  of  my  children  should 
die  and  leave  no  heirs  of  their  own  body  living,  at  the  time 
of  executing  this  my  l^st  will  and  testament,  then  I  will  that 
their  shares  shall  be  divided  amongst  my  surviving  heirs  as 
above.  I  do  hereby  appoint  my  beloved  sons,  Joseph  and 
William  Spier,  aa  executors  of  this  my  last  will  and  testament, 
hereby  revoking  all  former  wills  by  me  made. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  twenty-fourth  day  of  May,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-one. 

"  WILLIAM  SPIER,  [l.  s.]  " 

^^Signed,  sealed,  published  and  delivered  by  the  above-named 
William  Spier,  to  be  his  last  will  and  testament,  in  the  pre- 
sence of  us  who  have  hereunto  subscribed  our  names  as  wit- 
nesses, in  the  presence  of  the  testator. 

«  JESSE  HANDE, 
«  ALMON  TICKNOR, 
«  ORAN  TICKNOR." 

'I,  William  Spier,  have  made  my  last  will  and  testament, 
bearing  date  the  84tih  day  of  May,  1831,  hereto  annexed. 
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And  whereas  divers  sums  of  money  are  dae  to  me  from  seve- 
ral of  my  heirs,  mentioned  in  my  said  will,  for  which  I  now 
hold  their  different  obligations:  Now,  therefore,  by  this 
writing,  which  I  declare  to  be  a  codicil  to  my  last  will  and 
testament,  and  to  be  taken  as  a  part  thereof,  I  do  ordain  and 
provide  as  follows,  viz. : 

^'  First.  That  the  snms  of  money  which  shall  be  due  to  me 
at  the  time  of  my  decease,  from  my  Bona  or  danghters  men- 
tioned  in  my  said  will,  or  their  heirs  or  representatives,  or 
from  the  husbands  of  my  said  danghters,  or  from  the  husband 
of  my  daughter  Lydia  Chichester,  deceased,  their  heirs  or  repre- 
sentatives, shall  be  applied  to  the  payment  of  their  respective 
shares,  devised  to  them  by  me  in  my  said  will  and  testament, 
and  shall  be  considered  as  so  much  paid  them  toward  the 
second  and  last  division  of  my  estate. 

"  Second.  The  devise  to  my  beloved  wife  Lydia,  made  to  her 
in  my  said  will,  shall  be  received  by  her  in  lieu  of  her  dower 
or  right  to  one-third  of  my  real  estate  after  my  decease. 

"  Third.  I  hereby  appoint  my  son,  Ezra  G.  Spier,  an  execu- 
tor of  my  last  wiU  and  testament,  together  with  my  sons 
Joseph  and  William  Spier. 

'^  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  fourth  day  of  October,  1880. 

« WILLIAM  SPIEE.    [l.b.]" 

"  Signed,  sealed,  published  and  declared  by  the  above-named 
WiUiam  Spier,  as  a  codicil  to  be  annexed  to  his  said  last  will 
and  testament,  in  the  presence  of 

"  JOHN  BULL,  Jb.,  New  Lebanon. 
''  GEORGE  G.  BULL,  New  Lebanon." 

The  judge  before  whom  the  action  was  tried  without  a 
jury,  in  1860,  found  that  the  testator  owned  the  land  in  fee 
at  his  death,  and  devised  it  by  his  said  will.  That  Polly 
Guernsey  and  her  husband,  Peter  B.  Guernsey,  resided  at 
Norwich,  and  the  testator,  her  father,  in  Columbia  county, 
when  the  said  will  and  codicil  were  executed.  That  she  was 
about  forty-three  years  of  age  in  1821,  when  the  will  bears 
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date,  and  had  four  children  then  living,  viz.,  Peter  B.,  Jr., 
aged  twenty-two  years;  Polly,  twenty  years;  William  G., 
twelve  to  fourteen  years,  and  Lavioia,  several  years  younger. 
The  eldest,  Peter  B.  Jr.,  married  November,  1825,  and  died 
April,  1829,  leaving  two  children  surviving,  one  of  whom 
died  in  infancy,  and  the  other,  Wm.  B.  Guernsey,  in  1849, 
conveyed  all  his  interest  in  the  premises  to  the  other  persons 
entitled  under  the  said  will.  Polly  Thompson,  daughter  of 
Polly  Guernsey,  married  in  1828,  and  died  1847  intestate, 
leaving  seven  children  surviving  her,  four  of  whom  are 
plaintiffs,  and  three  are  defendants  herein.  In  the  fall  of 
1829,  Polly  Guernsey  and  her  husband  visited  her  fitther. 
She  died  in  1854,  and  her  husband,  Peter  B.  Guernsey,  Sen.,' 
died  in  1843. 

The  judge  found,  as  conclusions  of  law,  that  William  G. 
Guernsey  and  Lavinia  Guernsey,  children  of  the  said  Polly 
and  Peter  B.  Guernsey,  each  owned  an  undivided  third 
part  of  the  premises  in  fee,  and  that  the  children  of  Polly 
Thompson  owned  the  other  third  in  fee  and  in  common; 
each  of  her  said  children  owning  one-seventh  of  one-third 
part  of  the  whole.  The  judge  directed  a  reference  to  take 
an  account  of  the  rents  and  payments  by  the  parties  since 
the  death  of  Polly  Guernsey,  and  to  report  which  of  them 
has  been  in  occupation  of  any  part  of  the  premises,  and  the 
value  of  such  occupation,  and  the  time  it  continued,  and  to 
take  proof  and  report,  with  his  opinion,  as  to  the  claims  of 
the  defendants,  William  G.  Guernsey  and  James  G.  Thomp- 
son, for  buildings  and  improvements  on  the  premises,  and  as 
to  title,  liens,  etc.,  and  as  to  a  sale  or  actual  partition,  etc. 

The  referee  reported  that  William  G.  Guernsey  erected  a 
wooden  building  for  two  stores  in  1833,  and  made  several 
additions  before  the  death  of  his  mother,  PoUy  Guernsey, 
worth,  in  October,  1861,  $1,500,  and  increasing  the  value  of 
the  land  $750.  That  he  put  on  to  the  premises,  in  1841, 
another  building,  worth,  in  October,  1861,  $600,  and  increas- 
ing the  value  of  the  land  $200.  The  ground  rent  of  these 
buildings,  the  referee  finds,  is  fifty  dollars  per  annum.    That 
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the  buildings  were  erected  under  an  agreement  with  the  life 
tenant  that  the  said  William  6.  Guernsey  should  put  up  the 
buildings  and  have  the  rents ;  that  he  continued  to  receive 
the  rents  under  that  agreement  until  the  death  of  his  mother 
in  1854.  That  the  rents  so  received  by  him  largely  exceeded 
the  value  of  the  buildings  and  the  interest  on  the  invest^ 
ment ;  and  the  referee  states  it  as  his  opinion  that  William 
Q.  Guernsey  is  not  entitled  to  be  paid  anything  for  the 
buildings  so  erected,  and  that  he  was  liable  for  the  rents 
since  the  death  of  his  mother. 

The  referee  also  reported  that  James  Thompson,  the  hus- 
band of  Polly  Thompson,  deceased,  in  1850  and  1851  erected 
a  building  of  the  value  of  $280,  and  before  the  death  of 
Polly  Guernsey  sold  it  to  James  G.  Thompson,  and  that  no 
allowance  should  be  made  on  account  of  it.  That  James  G. 
Thompson  made  an  addition  to  the  said  building,  in  1857, 
of  the  value  of  $279,  which  is  a  substantial  improvement. 
That  he  and  his  partner  Lacey,  occupied  the  first  mentioned 
building  from  January  8,  1854,  until  August  15, 1857,  and 
during  that  time  the  rent  was  worth  $125  per  annum  and 
the  taxes ;  and  from  that  day  until  the  spring  of  1860  James 
G.  Thompson  occupied  it,  and  during  that  time  that  the 
rent  was  worth  $240  per  year,  deducting  taxes.  That  he 
agreed  with  Lavinia  Guernsey  to  account  for  the  rent  on  the 
final  settlement  of  the  Guernsey  estate;  and  he  finds  and 
reports  as  his  opinion  that  James  G.  Thompson  is  charge- 
able with  the  rent  from  January  8, 1854  to  April  15, 1860, 
and  that  the  value  of  the  addition  erected  by  him  in  1857,  and 
all  repairs  and  taxes  paid  by  him  after  August,  1857,  should 
be  allowed  as  an  offset  against  said  rent.  He  finds  that  four 
of  the  children  of  Polly  Thompson  were  minors  on  the  8th 
of  January,  1854.  He  reported  that  actual  partition  could 
not  be  made  without  prejudice  to  the  parties,  and  that  the 
premises  should  be  sold  in  specified  parcels.  He  reported 
the  balance  due  at  the  date  of  his  report,  August,  1864,  from 
Wm.  G.  Guernsey  for  rents,  to  be  $6,928.18 ;  from  James  G. 
Thompson  $1,783.74 ;  from  Lavinia  Guernsey  $4,971.24,  and 
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several  small  amounts  from  the  different  heirs  of  Polly 
Thompson,  deceased ;  all  accaring  since  the  death  of  Polly 
Guernsey  in  1854.  Exceptions  were  taken  to  the  report,  and 
lieard  at  Special  Term  before  the  same  judge  who  heard  the 
trial  and  directed  tlie  reference.  The  report  was  modified 
as  to  the  said  James  Q.  Thompson,  by  rejecting  the  allow- 
ance of  $279  for  beneficial  improvements  made  by  him,  and 
reducing  the  charge  against  him  for  the  occupation  of  a  por- 
tion of  the  premises  to  one-third  of  the  amount,  on  his 
agreement  with  Lavinia  Guernsey  to  pay  rent,  to  whom  he 
was  adjudged  to  be  liable  for  that  proportion  of  the  rent  or 
annual  value  with  interest,  and  the  report  in  all  other  respects 
was  confirmed.  Judgment  was  entered  thereupon  for  a  sale 
of  the  premises  in  specific  parcels,  and  that  the  sums  due  for 
rents  as  reported  be  m^de  a  charge  upon  the  shares  of  the 
parties  from  whom  they  were  found  due;  and  adjudging 
that  the  said  William  G.  Guernsey  and  Lavinia  Guernsey 
were  the  owners,  each,  of  an  undivided  one-third  part  of  the 
said  premises  in  fee,  and  that  the  seven  children  of  Polly 
Thompson  were  the  owners,  each  of  an  undivided  one-seventh 
of  one-third  part  of  said  premises  in  fee.  The  said  Wm.  G 
Guernsey  and  Lavinia  Guernsey  excepted  to  the  construction 
of  the  said  will,  giving  the  said  interest  to  the  children  of 
Polly  Thompson,  and  insisting  that  they  were  each  entitled 
to  an  undivided  half  of  the  said  premises  under  the  said  will, 
to  the  exclusion  of  the  heirs  of  Polly  Thompson.  The  said 
Lavinia  raised  no  question  as  to  the  rule  adopted  in  respect 
to  the  rents.  The  defendants,  Wm.  G.  Guernsey  and  James 
Thompson,  excepted  to  the  decision  charging  them  with  the 
rents  and  for  occupation,  and  insisted  that  they  should  be 
allowed  for  their  improvements  upon  the  premises.  Other 
objections  were  also  taken,  which  are  referred  to  in  the 
opinion. 

On  appeal  to  the  General  Term  the  said  judgment  was 
affirmed. 

The  said  William  G.  Guernsey,  Lavinia  Guernsey  and  James 
G.  Thompson  thereupon  appealed  to  the  Court  of  Appeals. 
SicKELS — ^VoL.  ni.       16 
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D.  M.  Powers  for  appellant  Lavinia  Guernsey.  Words 
occurring  more  than  once  in  a  will  shall  be  presumed  to  be 
used  always  in  the  same  sense.  (2  Jannan  on  Wills,  Perkins' 
Notes,  page  527,  note  18 ;  2  Ch.  Cas.,  169 ;  6  Doug.,  268 ;  3 
Drew,  472 ;  2  Kedfield  on  Wills,  page  427,  note  18.)  Where 
a  testator  uses  an  additional  word  or  phrase,  he  must  be  pre- 
sumed to  have  an  additional  meaning.  (1  Bedfield  on  the 
Law  of  Wills,  page  427,  note  18 ;  4  B.  G.  0.,  15 ;  18  Vesey, 
89 ;  7  Taunt.,  85.)  Possible  as  well  as  actual  events  are  to  be 
regarded.  (11  Vesey,  457.)  To  authorize  the  court  to  alter 
the  language,  they  must  be  able  to  find,  from  the  context,  that 
which  shows  to  a  certainty  what  are  the  right  words.  (1  Jar 
man  on  Wills,  418;  8  Paige,  242 ;  8  N.  Y.,  589 ;  4  Brad, 
824.)  A  will  only  becomes  executed  at  the  death  of  the  tes- 
tator. {Chimes  v.  Norrisy  6  Cal.,  621.)  The  word  was 
intended  as  introducing  a  substituted  gift  in  case  of  the 
first  legatee  dying  in  the  testator's  lifetime.  (1  Jarman  on 
Wills,  8d  ed.,  426 ;  2  Jarman  on  Wills,  3d  ed.,  473  ;  G" Brian 
V.  Heeney^  2  Edw.,  242.)  "  Or  "  is  never  changed  to  "  and," 
unless  the  context  of  the  will  favors  it,  and  the  general  inten- 
tion is  thereby  elucidated  or  promoted.  {Armst/rorig  v,  Mcbsouy 
1  Brad.,  315 ;  Eolcowh  v.  Lake^  4  Zabr.,  N.  J.,  686.)  The 
court  has  no  right  to  nullify  a  clause,  unless  something  in 
another  part  of  the  will  shall  show  that  it  best  comports  with 
the  intention  of  the  testator.  (1  Kedfield  on  the  Law  of 
Wills,  page  481,  note  14 ;  Narris  v.  Beyea^  18  N.  Y.,  273, 
288 ;  Chrystie  v.  Phyfe,  19  N".  Y.,  848.)  Where  a  testator  uses 
legal  words,  he  is  presumed  to  employ  them  in  their  legal  sense. 
{Sears  v.  Shafer,  1  Barb.,  418;  aff'd,  2  Seld.,  268;  Kings- 
land  V.  Ra/pefye^  8  Edw.,  1 ;  1  Eedfield  on  the  Law  of  WiUs, 
page  427 ;  Doug.  E.,  84 ;  6  Term  E.,  852 ;  4  Ves.,  829 ;  5 
Ves.,  401.)  The  intent  is  to  be  gathered  from  the  word, 
and  is  to  be  carried  into  effect  if  consistent  with  law.  {Hoooie 
V.  Hoxie,  7  Paige,  187,  192 ;  1  Eedfield  on  Wills,  432,  485, 
485 ;  Horn  v.  Van  Schaick^  8  N".  Y.,  538,  544 ;  Chambers  v. 
Backford,  18  Ves.,  868,  374 ;  Swinfen  v.  Swinfen^  7  Jur., 
N.  S.,  89  ;  Taylor  v.  WendeUy  4  Brad.,  821 .  Church  v.  Mv/rv- 
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day,  16  Ves.,  896;  Willard's  Eq.  J.,  492;  9  Ves.,  152; 
Orooke  V.  Zee  VandeSj  9  Ves.,  197,  205 ;  Mdish  v.  Mdish, 
4  Vee.,  60 ;  Cfret/  v.  Peareouy  6  Hoff.  Law  Oases  [U.  S.],  61.) 
The  law  gives  effect  to  a  will,  although  its  provisions  are 
imreasonable  or  unjust.  {Olapp  v.  FuUerion,  84  N.  T.,  197 ; 
Mimiga/uU  v.  Deers,  1  Bedj  £q.,  298 ;  Segwin,  v.  Segurm^ 
8  £eys,  665.)  Extrinsic  evidence  and  collateral  circumstan- 
ces are  never  admissible  to  control  or  influence  the  construc- 
tion of  a  will  which  is  founded  upon  plain  language  and  well 
settled  rules.  {Bunner  v.  Storm,  1  Sandf.  Ch.,  857 ;  Mcmn 
V.  Mann,  14  John.,  1 ;  Wo^fe  v.  Van  No%t^wnd,  2  N.  T., 
486.)  The  estate  did  not  vest  in  the  children  of  Polly  Guem- 
Bey  until  the  decease  of  the  tenant  for  life.  And  Polly 
Thompson  having  died  before  the  life  tenant,  the  estate  never 
vested  in  her,  and  her  children  never  acquired  any  estate  or 
interest  through  her.  {JJa/tmiokaei  v.  Carmichael,  4  Keyes 
N.  Y.  R,  846;  EkmtY.  JSaU,  87  Maine  [2  Heath],  388; 
I^helpe  V.  Phelps,  28  Barb.,  121.) 

jB.  F.  Rexford  for  appellants  William  G.  Guernsey  and 
James  G.  Thompson.  The  intent  of  the  testator  was  that 
only  the  children  of  Polly  Guernsey  who  were  then  living 
and  survived  her  should  take ;  and  in  case  of  the  death  of  all, 
then  the  property  to  go  to  their  heirs.  (JSturgeaa  v.  Pea/r%on, 
4  Madd.,  411 ;  Hwrrieon  v.  Forenum,  5  Ves.,  207;  MackeU 
V.  Winter,  8  Ves.,  586 ;  1  Soper  on  Leg.,  415.)  Every  por- 
tion of  the  will  should  have  its  proper  effect,  and  the  intent 
of  the  testator  be  observed.  {Re&oea  v.  Newenham,  2  Eedy 
P.  0.,  86;  Chrystie  v.  Phyfe,  29  N.  Y.,  848.)  "  Or"  will 
not  be  changed  to  ^^  and,"  unless  it  be  apparant  on  the  face 
of  the  will  that  the  latter  was  intended.  {Armstrong  v. 
Mason,  1  Brad.,  815 ;  Oettinge  v.  MoDermoU,  2  M.  &  E., 
76 ;  Barrieon  v.  Bowe,  8  Jones'  Eq.  [N.  0.],  678 ;  19  U.  S. 
Digest,  197,  §  9 ;  Chipehase  v.  Simpson,  16  Simons,  487 ; 
Oirdlestone  v.  Doe,  2  Simons,  227.)  Where  a  co-tenant  who 
has  not  i>aid  his  share  of  improvements  seeks  partition,  the 
court  will  BO  partition  as  to  give  the  portion  improved  to  him 
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making  the  improvements,  or  make  the  other  co-tenantB  pay 
for  the  same.  {HickcocJc  v.  Skinner^  Hoff.  21 ;  Swan  v.  Swan. 
8  Price,  518 ;  Oreen  v.  Putnaniy  1  Barb.,  500 ;  Jackson  v, 
£ra€U,  2  Caines  E.,  302 ;  1  Story  Eq.  Juris.,  §§  655,  656 ; 
Willard  Eq.  Jur.,  701 ;  ZouvaUe  v.  Menardy  1  Gilm.,  39 ; 
Haskina  v.  SpiUerj  1  Dana,  170 ;  Brookfidd  v.  WiUiamSy  1 
Green  Ch.,  341 ;  JVelsan  v.  CZay,  7  J.  J.  Marsh,  141 ;  Borah 
V.  ArcheTy  7  Dana,  176.]  The  tenant  making  improvements 
is  not  bound  to  account  for  its  rent,  but  only  for  the  fair  use 
of  the  land  as  he  received  it.  (Hancock  y.  Day^  McMullen 
Ch.,  69,  298 ;  Thompson  v.  Bostick,  McMull.  Ch.,  75 ;  Moore 
v.  Cabley  1  John.  Ch.,  385.)  And  if  he  supposed  he  was  the 
owner,  he  is  to  have  the  portion  improved  set  off  to  him. 
{St,  Fdix  V.  Rankin^  3  Edw.  Ch.  R.,  323 ;  ConJdin  v.  Conkliny 
3  Sandf.  Ch.  E.,  64 ;  JV^eesom  v.  Clarksony  4  Hare,  97.)  These 
rules  are  never  changed  by  the  fact  that  the  improvements 
leere  put  on  during  the  life  estate.  {Green  v.  Putnamy  1  Barb., 
500.)  The  policy  of  the  law  is  that  the  land  shall  not  be  sold  in 
a  partition  suit  unless  it  is  absolutely  necessary.  (2  E.  S.,  330, 
§  81 ;  Smith  v.  Smithy  10  Paige,  470 ;  Clason  v.  Clasony  6 
Paige,  541 ;  Van  Arsdale  v.  Drake,  2  Barb.,  599.)  If  one 
tenant  in  common  has  received  more  than  his  share  of  rents, 
they  may  be  recovered  by  a  suit,  not  at  common  law,  but  by 
statute.  (1  E.  S.,  750,  §  9 ;  Woolever  v.  Xnappy  18  Barb., 
265.) 

Isaac  S.  Nefwton  for  respondents.  Where  technical  words 
are  used  in  a  will,  they  may  be  construed  according  to  their 
popular  and  ordinary  signification.  {Thomas  v.  Th(muiSy  3  B. 
&  C,  825 ;  1  Eed.  on  Wills,  464,  688 ;  3  Barb.  Ch.,  475.)  To 
effectuate  the  testator's  intention,  words  and  limitations  may 
be  transposed,  supplied  or  rejected.  {Prestredge  v.  Chrooms- 
hridgey  6  Sims.,  171 ;  Pond  v.  Berghy  10  Paige,  140 ;  Oroner  v. 
Pincknet/y  8  Barb.  Ch.  E.,  475 ;  Bone  v.  Vim  Schaick,  id., 
506 ;  Be  Kay  v.  Irvingy  5  Den.,  646 ;  9  Paige,  521 ;  8  Brad., 
230 ;  3  Brad.,  287 ;  1  Brad.,  154.)  And  the  situation  of  the 
femily  considered.    (  Wolfe  v.  Fan  Nostramdy  2  Oomst.,  436.) 
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The  intention  of  the  testator  is  the  first  great  object  of 
inquiry,  and  to  this  object  technical  rules  are,  to  a  certain 
extent,  made  sabservient.  (4  Kent's  Com.,  534,  and  note  o  ; 
Bacon's  Ab.,  title  Wills,  g^  and  cases  cited ;  2  Seld.,  420 ;  8 
Comst.,  538.)  Each  clause  is  to  be  construed  so  as  to  make 
it  valid,  if  possible.  {Dvhois  v.  Ray^  35  N.  Y.,  162 ;  Chrystie 
V.  Phyfey  19  N.  T.,  348 ;  1  Eedf.  on  Wills,  431,  432,  470 ; 
Post  V.  EoveVj  33  N.  Y.,  558 ;  Dams  v.  Swan^  4  Mass.,  208 ; 
Parsons  v.  Winslow^  6  Mass.,  208 ;  also  2  Paige,  130 ;  and  3 
Srad.,  64 ;  Bacon's  Abridgment,  Wills,  ^,  and  cases  cited  in 
4,  5, 6  and  7  of  Vesey ;  40  Barb.,  89.)  "  Or  "  will  be  changed 
to  "  and,"  to  give  meaning  to  the  whole  sentence.  {Dubois  v. 
Pay,  35  N.  Y.,  171,  172;  Chrystie  v.  Phyfe,  19  N.  Y.  K., 
364 ;  Denn  v.  Kemeysy  9  East,  366 ;  Jackson  v.  BurhanSy  6 
John.,  54 ;  Van  Vechten  v.  Pea/rson,  6  Paige,  512 ;  Roose- 
velt V,  Thurmam,,  1  John  Ch.,  228  ;  Qrim  v.  Dya/r,  3  Duer, 
354 ;  1  Jarman  on  Wills,  443,  and  note  1,  citing  twenty  Ameri- 
can cases,  read  from  1  Jarman,  at  page  416,  in  point,  and  on 
to  452;  6  Comst,  112;  Cro.  Jac,  322;  2  Hilliard's  Eeal 
Prop.,  535;  3  Term,  470 ;  11  Mete.,  88.)  The  heir  is  riot  to 
be  disinherited  unless  the  intent  to  do  so  is  clearly  expressed. 
(1  Ev.-df.  on  Wills,  4,  5;  Hay  den  y:  SUyughtony  5  Pick.,  536; 
Areson  v.  Areson,  3  Den.,  461 ;  1  Brad.  Bep.,  450 ;  Lynes 
V.  Townsendy  33  N.  Y.,  550.)  The  striking  out  of  words  is 
authorized  when  inconsistent  or  meaningless,  or  in  conflict 
with  the  general  intent.  (12  Mass.,  537,  542;  22  Maine, 
413,  427 ;  Kane  v.  Astor^s  Executors^  5  Sand.,  467 ;  5  Seld., 
113 ;  1  Jarman  on  Wills,  420 ;  Boon  v.  Comforthy  2  Ves., 
576 ;  Coryton  v.  HUyety  2  Comst.,  340 ;  12  East,  515 ;  9  Ves., 
566 ;  Mason  v.  Jones,  2  Barb.,  229 ;  Pond  v.  B&rgh,  10 
Paige,  152,  and  cases  cited ;  ArctUarius  v.  Oeisenhainer,  3 
Brad.,  64.)  So  words  are  supplied  to  effectuate  intent.  {Gib- 
son v.  Walker,  20  N.  Y.,  479 ;  Covenhoven  v.  Shvler,  5  Paige, 
130 ;  Brodhv/rst  v.  Brodhurst,  1  Paige,  343.)  Technical  words 
will  always  yield  to  carry  out  testator's  design.  {Sherwood 
V.  Sherwood,  3  Brad.,  230  ;  Bti/rtis  v.  Doughty,  3  Brad.,  261.) 
A  prior  gift  not  disturbed  more  than  necessary  by  a  posterior 
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qualifying  disposition.  {Aroularit^  v.  Geisenhamerj  3  Brad., 
64 ;  1  Jarman,  165,  414.)  Where  a  life  estate  is  granted  to 
one,  and  then  the  estate  to  be  divided  amongst  others,  the 
latter  take  a  vested  estate  in  fee  on  the  death,  to  vest  in  pos- 
session when  the  life  estate  terminates.  {Dttbois  v.  JSay^  35 
N.  Y.,  p.  168,  and  refs. ;  Brown  v.  Lyon^  2  Seld.,  419 ;  Wen- 
deU  V.  CrwndaU,  1  Comst.,  491 ;  2  Den.,  336 ;  2  Hill,  254 ;  4 
Hill,  138 ;  2  Seld.,  360 ;  Carpenter  v.  Schermerhornj  2  Barb. 
Ch.  R.,  314 ;  see  this  ease  last  above ;  EcpaHe  Turk,  1  Brad., 
110;  4  Paige,  336;  Vcm  Wyck  v.  Bloodgood,  1  Brad.,  154^ 
Dominiek  v.  Moore^  2  Brad.,  201 ;  Johnson  v.  Valeniinej  4 
Sand.  S.  C.  R.,  36 ;  see  this  case ;  9  Paige,  265 ;  7  Paige,  187 ; 
2  John.,  288;  12  Wend.,  83;  5  Paige,  512;  25  Wend.,  119; 
22  Barb.,  195.)  A  future  interest  in  lands,  which  can  take 
effect  as  a  contingent  remainder,  shall  never  be  taken  as  an 
executory  devise.  Nor  will  a  remainder  be  held  contingent 
when  it  can  be  taken  to  be  vested.  {Dubois  v.  -ffay,  35  N. 
Y.,  168  ;  Johnson  v.  Valentine^  4  Sand.  S.  0.  R.,  36 ;  Wolfe 
V  .Van  Nostrand^  ^  Comst.,  436;  Butler's  Feame,  387,  and 
note ;  see  numerous  cases  cited  on  page  522  of  5  Sand.  S.  C.  R., 
and  also  1  Bennett  &  Heard,  Mass.  Dig.,  424 ;  Kane  v.  Astor^s 
Executors  ;  Pa/rsons  v.  Lyma/n^  4  Brad.,  268 ;  9  Cush.,  516 ; 
5  Mass.,  535.)  The  Thompson  children  take  as  purchasers, 
not  as  heirs,  and  each  has  an  equal  share  with  William  G. 
and  Lavinia.  (Redf.  on  Wills,  487 ;  Lee  v.  Lee^  16  Abb., 
127 ;  Eccard  v.  Brooke^  2  Oox,  213  ;  Horridge  v.  Ferguson^ 
Jacob,  583;  1  Jarman,  452;  Baistoro  v.  Ooodwvn^  2  Brad., 
416 ;  Crosby  v.  Clan'e^  Amb.,  397 ;  Butler  v.  Stratton^  3  Bro. 
C.  C,  367 ;  Dominiek  v.  Sayre^  3  Sand.  S.  C.  R.,  565.)  In  par- 
tition, a  question  arising  on  construction  of  a  will  may  be  void. 
( Wa/rfield  v.  Crams^  4  Keyes,  448  ;  Beach  v.  Cooke^  28  N.  Y., 
508 ;  15  N.  Y.,  617 ;  13  How.,  476 ;  9  Oow.,  530 ;  5  Den.,  285.) 
One  tenant  in  common  cannot  make  improvements  and 
recover  for  them.  {Pui/namh  v.  Ritchie^  6  Paige,  at  p.  405 ; 
Mvmford  v.  Brown,  6  Cow.,  475 ;  2  Caines'  R.,  303 ;  Taylor 
V.  Baldwin,  10  Barb.,  590 ;  S.  C,  affirmed,  10  Barb.,  626 ; 
Putnam  v.  Ritchie,  6  Paige,  404,  405 ;  Matter  of  EeOer,  8 
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Paige,  199.)  K  entitled  to  improvementB,  he  must  account 
'  for  rents  of  the  property  as  improved,  {Ra^pasa  v.  JBreckifir 
ridgey  2  A.  K.  Marsh,  581.)  One  tenant  in  common  assum- 
ing to  receive  rents  receives  them  for  the  others,  not  in  a 
body,  but  each  one's  share  for  the  person  entitled.  {SaU  v. 
Fisher,  20  Barb.,  446 ;  JSimnan  v.  Oshaniy  4  Paige,  336.) 
Such  a  claim  draws  interest.  (  Van  Iten8sel(ier  r.  Jewett, 
2  Comst.,  135,  140;  see  brief  of  Hill  in  same,  p.  138, 
and  references;  1  Ker.,  80;  15  K  Y.  R.,  899;  20  K 
Y.  E.,  14;  SUrngJUon  v.  Lynch,  1  John  Oh.  E.,  467; 
People  V.  Oaahierie,  9  John.,  71 ;  7  Wend.,  109 ;  5  Oow., 
687 ;  2  Wend.,  413 ;  12  How.  Pr.  E.,  523 ;  4  John.,  183 ; 
Selleck  V.  JFrenchy  1  Conn.,  32 ;  see  1  American  Leading  Oases, 
843,  347,  351,  860 ;  ITtiea  Ins.  Co.  v.  Lynch,  11  Paige,  520.) 
James  Thompson's  occupancy  was  not  for  the  benefit  of  hid 
children.  (Wool&oer  v.  Knapp,  18  Barb.,  266.)  The  excess 
of  rents  received  is  a  lien  on  the  share  of  the  one  receiving. 
{Ham/nan  v.  Osbom,  4  Paige,  343;  Wa/rfidd  v.  Crcme,  4 
Keyes,  448 ;  Brede  v.  Lathrop,  22  N.  Y.,  535.)  An  account- 
ing in  these  cases  not  only  can  be  had,  but  is  usual.  (See 
Hannan  v.  Osiom,  4  Paige,  at  pp.  342,  348 ;  BvUwvnJcer  v. 
Byleer,  12  Abb.,  311 ;  Hoff.,  21 ;  1  Barb.,  500 ;  11  How., 
489 ;  2  B.  Oh.,  399.)  This  lien  is  not  cut  off  or  affected  by 
any  subsequent  lien.  {Keirsted  v.  Avery,  4  Paige,  9 ;  Matter 
qfH(ywe,  1  Paige,  125 ;  2  Paige,  217;  2  Barb.  Oh.,  166.) 

Leonard,  0.  The  title  which  the  parties  to  this  action 
claim  to  derive  under  the  last  will  of  William  Spier  demands 
the  judicial  construction  of  a  single  paragraph.  It  is  as  fol- 
lows, viz. :  "  I  will  that  the  above  described  premises  be  for 
the  use  of  my  daughter,  Polly  Guernsey,  during  her  natural 
life,  then  to  be  equally  divided  amongst  her  now  surviving 
children,  or  any  of  them  that  may  be  alive  at  her  decease,  or 
the  heirs  of  any  that  may  be  dead  at  the  time  of  executing 
this  my  last  will." 

The  whole  instrument  indicates  unmistakably  that  it  was 
prepared  by  a  person  who  had  but  little  acquaintance  with 


120  Scott  et  aL  v,  Gubrnsby  et  al.  [Sept., 

Opinion  of  the  Commission,  per  Lbonabd,  0. 

the  correct  use  of  legal  terms  relating  to  his  subject,  and  dis- 
regarded the  grammatical  construction  of  his  sentences,  and 
the  arrangement  of  language  to  convey  his  ideas  with  cer- 
tainty. The  intention  of  the  testator  is  not,  however,  in  the 
least  degree  doubtftd  to  my  mind.  It  is  his  clear  intention 
that  his  daughter  Polly  shall  enjoy  the  property  for  her  life, 
remainder  to  her  children,  with  the  right  of  representation 
in  case  any  of  them  died  before  her.  It  will  be  unprofitable 
to  discuss  the  rights  of  children  of  Polly  Guernsey,  bom 
after  the  publication  of  the  will,  because  none  were  bom. 
She  had  four  children  at  that  time — two  sons  and  two  daugh- 
ters— and  none  were  bom  to  her  afterward.  One  of  her  sons, 
Peter  B.,  died  in  the  lifetime  of  the  testator,  and  before  he 
made  the  codicil,  leaving  issue,  two  children,  one  of  whom,  a 
son,  is  still  living ;  the  other  died  in  infancy. 
.  One  of  the  daughters  of  Polly  Guernsey  married  James 
Thompson,  and  died  in  the  lifetime  of  her  mother,  leaving 
lawful  issue,  seven  children,  all  of  whom  survived  Polly 
Guernsey,  their  grandmother,  and  are  parties  to  this  action, 
claiming  one-third  of  the  premises  devised  by  the  will  of 
William  Spier,  as  the  representatives  of  their  mother,  Polly 
Thompson.  William  G.  Guernsey  and  Lavinia  Gurnsey,  a 
son  and  daughter,  who  only  of  the  said  four  children  of  Polly 
Guernsey  were  living  at  the  time  of  her  death,  claim  the 
whole  estate  under  the  will  of  William  Spier,  to  the  exclusion 
of  the  children  of  their  deceased  brother,  Peter  B.,  and  of 
their  sister,  Mrs.  Thompson.  They  insist  that  the  last  mem- 
ber of  the  sentence  quoted  above  from  the  will  must  be 
treated  as  senseless  and  nugatory,  or  that,  if  retained,  the 
word  "executing,"  in  that  sentence,  must  be  held  to  relate  to 
the  time  of  signing  the  will  by  the  testator.  There  is 
authority  for  rejecting  words  and  even  sentences  from  a  will 
where  the  plain  intention  of  the  testator  is  thereby  pro- 
moted or  carried  into  effect.  The  chief  and  only  object  of 
judicial  construction,  when  applied  to  a  will,  is  to  ascertain 
and  determine  the  intention  of  the  testator.  It  is  desirable 
to  give  effect  to  the  language  rather  than  to  reject  or  annul 
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it.  The  law  favors  a  construction  which  will  not  tend  to  the 
disinheriting  of  heirs,  unless  the  intention  to  do  so  is  clearly 
expressed. 

Tliere  is  no  reason  apparent  from  the  facts  proven  in  this  case, 
nor  from  the  expressions  and  meaning  of  ^he  language  of  the 
testator,  that  he  intended  to  disinherit  the  children  of  any 
deceased  son  or  daugliter  of  Polly  Guernsey.  It  will  require 
a  very  artificial  rendering  of  the  will  to  arrive  at  any  such 
conclusion.  That  meaning  is  to  be  preferred,  if  the  case 
were  balanced,  which  inclines  to  the  side  of  the  inheritance 
of  the  children  of  a  deceased  child.  We  can  see  no  reason 
why  the  testator  should  prefer  William  G.  and  Lavinia  to 
Peter  B.  and  Polly,  and  their  respective  children  in  case  of 
their  death. 

We  unhesitatingly  pronounce,  in  this  case,  against  the 
application  of  the  rule  for  annulling  the  last  member  of  the 
sentence  referred  to,  not  only  for  reasons  before  mentioned? 
but  for  others,  hereinafter  to  be  mentioned,  which  attribute 
to  that  sentence  an  important  sense  and  meaning. 

The  learned  court  from  which  this  appeal  has  been  taken 
arrived  at  the  intention  of  fhe  testator,  or  the  expression  of 
that  intention,  by  changing  the  word  "or"  to  "and,"  in  the 
last  two  members  of  the  sentence  under  examination.  This 
rule  of  construction  is  also  well  sanctioned  by  authority, 
where  the  intent  is  not  doubtful.  There  is  no  actual  neces- 
sity for  the  alteration  of  any  word.  The  same  result  will  fol- 
low by  repeating  the  word  "  amongst"  after  the  first  "  or,"  as 
it  is  plainly  there  to  be  understood  or  implied,  and  holding 
that  the  word  "  executing,"  in  the  last  member  of  the  sen- 
tence, refers  to  the  time  when  the  will  takes  effect,  by  vesting 
the  estate  in  possession,  at  the  death  of  Polly  Guernsey.  The 
sentence,  so  amended,  after  the  creation  of  the  life  estate,  will 
be  read  as  follows :  "  Then  to  be  equally  divided  amongst  her 
now  surviving  children,  or  ^amongaV  any  of  them  that 
may  be  alive  at  her  decease,  or  the  heirs  of  any  that  may  be 
dead  at  the  time  of  executing  this  my  last  will."  The  last 
or,"  here  used,  puts  "the  heirs  of  any  that  may  be  dead" 
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as  an  alternative  in  the  place  of  deceased  children.  The  per- 
sons who  are  to  take  the  remainder  in  possession  are  children, 
or  the  heirs  of  deceased  children.  This  construction  gives  the 
last  ^^or"  the  same  signification  that  ^^and"  would  have,  if 
there  used.  The  ^tator  has  used  the  word  ^' heirs"  in  the 
sense  of  children.  He  has  not  reflected  that  this  word  might 
include  persons  other  than  children,  and  the  result  has  not 
disappointed  his  expectation.  The  heirs  of  his  granddaughter, 
Polly  Thompson,  have  proved  to  be  her  children. 

Whether  the  sentence  be  read  as  above  indicated,  or  bj 
changing  the  word  "or"  to  "and,"  it  will  conform  to  the 
undoubted  intention  of  the  testator,  that  the  children  of  his 
daughter,  Polly,  should  take,  if  living  at  her  decease,  or  if 
any  of  them  were  then  dead,  leaving  children  surviving,  that 
the  children  should  stand  in  the  place  of  the  parent.  The 
testator  has  employed  the  word  "  executing  "  in  a  like  common 
or  vulgar  sense  as  he  has  the  word  "  heirs."  He  refers  to  the 
time  when  the  estate  vested  in  fee  by  the  death  of  his  daugh- 
ter, Polly.  The  will  then  became  fully  executed  as  to  these 
heirs  and  this  property.  If  the  word  "  executing "  be  held 
to  refer  to  the  date  or  time  of  signing,  it  would  be  singularly 
inappropriate  and  unnatural,  for  Polly  Guernsey's  children 
were  then  all  living,  and  none  of  them  were  married  or  had 
any  children.  The  husband  of  Polly  Guernsey  was  then  liv- 
ing, and  might  have  taken  as  heir  of  a  deceased  child,  imder 
such  a  construction.  It  cannot  be  supposed  that  the  testator 
had  any  such  intention.  It  is  possible  that  the  testator  igno- 
rantly  believed  that  his  executors  had  something  to  do  about 
"  executing  "  the  will,  as  to  this  land  as  well  as  to  the  "  mova- 
bles "  of  his  estate,  and  that  he  referred  to  the  time  of  the 
execution  of  their  duties.  Whether  it  refers  to  the  time  of 
the  death  of  the  testator,  or  of  Mrs.  Gnemsey,  as  the  time 
of  executing  the  will,  it  is  equally  effectual  to  save  the  inheri- 
tance of  the  mother's  share  to  the  children  of  Polly  Thomp- 
son. 

The  Supreme  Court  held  that  the  tenants  who  erected 
buildings  on  the  land  were  not  entitled  to  any  compensation 
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therefor ;  and  this  is  also  alleged  to  be  error.  The  btiildings 
were  constracted  during  the  life  estate  of  Mrs.  Guernsey,  with 
fall  knowledge  of  the  limited  nature  of  her  title.  It  has  not 
been  claimed  that  they  were  erected  under  any  mistake  as  to 
the  extent  of  her  title  or  right.  The  consent  of  the  others, 
having  estates  in  remainder,  was  not  asked,  nor  were  any  of 
them  invited  to  contribute  or  join  in  the  wterprise.  The 
buildings  were  erected  as  a  venture.  It  was  hoped  that  they 
would  return  the  investment  with  a  profit ;  and  there  is  noth- 
ing to  indicate  that  William  G-.  Guernsey  or  the  Thompsons 
relied  upon  any  moral  or  legal  obligation  that  any  one  of  their 
co-tenants  should  ever  pay  any  portion  of  their  expenditures. 

The  case  of  Cfrem  v.  Putnam  (1  Barb.  8.  0.  R,  500)  is 
the  strongest  authority  for  the  appellants,  and  the  most  relied 
on  by  them  to  sustain  their  daim  for  compensation.  The 
daim  was  allowed  in  that  case,  as  an  equitable  lien,  to  be 
adjusted  by  the  court  in  partition,  on  very  good  grounds. 
The  plaintiff  had  been  consulted,  and  had  consented  to  the 
construction  of  a  smaller  building,  and,  when  it  was  asceiv 
tained  that  a  larger  one  was  being  constructed,  objected.  The 
lien  in  favor  of  the  party  who  expended  the  money,  or  his 
assignee  or  grantee,  was  limited  to  the  sum  necessary  for 
erecting  the  smaller  building,  and  no  relief  was  granted  for 
the  amount  expended  without  the  plaintiff's  consent.  As  to 
such  expenditure,  it  was  a  venture ;  it  might  be  successful, 
or  otherwise,  but  it  gave  no  right  to  exact  a  reimbursement, 
or  to  claim  a  lien  upon  the  share  of  the  other  }>arties.  In 
Putnam  v.  Ritchie  (6  Paige,  890),  the  building  was  erected 
under  a  mistake  as  to  the  title. 

In  re  Heller  (3  Paige,  199),  the  court  exercised  the  equita- 
ble power  of  chancery  over  the  estate  of  an  idiot,  to  pay  the 
damage  sustained  by  his  co-tenant  for  the  wanton  destruction 
of  a  building  belonging  to  them  in  common.  In  Conldvn  v. 
GonJdin  (3  Sandf.  Ch.  B.,  64),  the  improvements  were  made 
under  a  mistake  as  to  the  title. 

There  was  no  consent,  mistake  or  other  equitable  ground 
in  this  case  for  relieving  a  party  who  made  his  investment 
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with  full  knowledge  of  the  facts,  voluntarily,  and  without 
any  inducements  offered  by  other  co-tenants.  Had  the  appel- 
lants offered  to  share  their  rents,  upon  being  paid  a  due  pro- 
portion of  the  value  of  the  improvements  after  the  termina- 
tion of  the  life  estate,  it  might  Iiave  afforded  a  better  ground 
to  claim  compensation.  The  appellants  are  not  within  the 
reason  of  any  of  the  adjudged  cases,  where  relief  has  been 
granted  in  partition  for  money  expended  in  improvements  by 
one  of  several  tenants  in  common.  If  the  land  has  been 
really  enhanced  in  value  by  the  improvements,  the  appellants 
are  in  better  plight  than  strangers,  as  they  will  receive  their 
]pTO  rata  share  of  the  increased  proceeds  of  the  sale.  The 
owner  cannot  be  called  upon  to  afford  any  indemnity  or  com- 
pensation for  money  expended  by  a  stranger  for  improve- 
ments, if  he  had  full  knowledge  of  the  risk  he  was  encounter- 
ing when  they  were  made. 

Wm.  Guernsey  erected  the  buildings,  not  as  himself  having 
any  interest  in  the  property,  but  on  a  special  agreement  with 
the  tenant  for  life.  The  arrangement  was  a  favorable  one  to 
him,  and  he  received  full  compensation  for  his  expenditures. 
When  the  life  tenant  died,  the  property  as  it  stood,  with  the 
buildings  on  it,  belonged  to  the  heirs.  He  continued  to 
occupy,  knowing  all  the  facts,  and  must  pay  the  full  value  of 
his  occupation. 

'  The  remedy  for  rents,  by  one  tenent  in  common  against 
another  under  the  statute,  by  an  action,  is  cumulative,  and 
does  not  bar  the  equitable  adjustment  of  them  on  a  partition 
in  equity.  (1  E.  S.,  750,  §  9.)  The  rents,  on  a  partition,  are 
a  lien  upon  the  shares  or  interest  of  any  co-tenants  from  whom 
they  may  be  due. 

The  objection  that  D.  Wilmot  Scott  has  been  improperly 
added  as  a  party  to  the  action,  as  administrator  of  his  deceased 
wife,  who  was  one  of  the  children  of  Polly  Thompson,  is  not 
well  taken.  He,  as  administrator,  is  entitled  to  receive  the 
rents  due  to  his  wife  at  the  time  of  her  death,  and  is,  for  that 
reason,  a  proper  party  to  the  accounting.    It  is  not  necessary 
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that  he  should  be  tamed  over  to  an  action  under  the  etatate 
for  their  recovery. 

It  appears  from  the  complications  arising  from  infancy, 
minnteness  of  some  of  the  shares,  difference  in  value  of  the 
lands,  and  the  liens  for  rent  on  the  shares  of  some  of  the 
parties,  that  an  actual  partition  could  not  be  made  without 
prejudice  to  the  rights  of  some  of  them.  The  decree  provides 
for  sales  in  small  parcels,  which  will  enable  any  of  the  parties 
to  purchase  to  the  extent  of  their  respective  shares  or  interest 
in  the  whole  proceeds.  There  is  no  error  in  this  respect.  It 
must  be  presumed  also,  that  the  court  below  exercised  its 
best  discretion  in  providing  for  a  sale,  instead  of  an  actual 
partition,  which  we  ought  not  to  overrule  unless  the  error  is 
clear.    The  judgment  should  be  affirmed  with  costs. 

All  concur.  .  / 


Judgment  affirmed. 


William  Euhl,  Respondent,  v,  Cathaeinb  A.  Phillips, 
Executrix,  etc.,  et  al..  Appellants. 

The  sale  of  the  entire  effects  of  an  insolvent  copartnership  upon  credit,  at 
a  &ir  valuation,  to  a  responsible  vendee  having  knowledge  of  the  insol- 
vency, is  not  per  ie  fraadulent  Althoagh  made  by  the  vendor  with 
intent  to  hinder,  delay  and  defraud  creditors,  that  does  not  affect  the 
title  of  the  purchaser,  unless  he  had  previons  notice  of  the  fraadulent 
intent 

(Ajgued  May  19, 1871;  decided  September  term,  1871.) 

This  is  an  appeal  by  the  defendants,  Phillips  and  Many, 
from  an  order  of  the  General  Term  of  the  New  York  Com- 
mon Pleas  reversing  a  judgment  in  their  favor,  entered  on 
the  report  of  a  referee,  and  ordering  a  new  trial. 

The  action  was  brought  by  the  plaintiff  as  a  judgment 
creditor  of  the  defendants  Many  &  Lewis,  partners  in  the 
jewelry  business,  after  the  return  of  an  execution  on  his 
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judgment  nnaatifified,  for  the  purpose  of  setting  aside  a 
bill  of  sale  to  John  B.  Phillips  (who  was  the  original  defend- 
ant) of  all  their  property,  on  the  ground  that  it  was  made 
by  all  the  parties  thereto  with  intent  to  hinder,  delay  and 
defraud  the  plaintiff  and  other  creditors  of  the  said  Many  & 
Lewis  in  the  collection  of  their  lawful  demands  against  them. 

The  defendants  Phillips  and  Many  answered  the  complaint, 
controverting  the  allegations  of  fraud  and  claiming  that  the 
said  sale  was  made  in  good  faith,  and  for  a  good  and  adequate 
consideration  paid  therefor^ 

The  defendant  Lewis  did  not  appear  in  the  action.  The 
issues  joined  therein  were  referred  to  Lewis  B.  Woodruff, 
Esq.,  as  sole  referee  to  hear  and  determine  the  same.  He 
subsequently  made  his  report  in  &vor  of  the  defendants. 
The  judgment  entered  thereon  was,  on  appeal  to  the  General 
Term,  reversed  and  a  new  trial  ordered.  In  the  judgment 
of  reversal,  it  is  ^^  adjudged  that  the  sale  and  transfer  to  the 
defendant,  John  B.  Phillips,  referred  to  in  the  pleadings, 
was,  in  fact,  made  with  the  intent  to  hinder,  delay  and 
defraud  the  creditors  of  the  firm  of  Many  &  Lewis,  and 
upon  that  question,  among  others,  the  aforesaid  judgment  of 
the  General  Term  is  reversed."  The  facts,  so  far  as  they 
affect  the  decision  in  this  court,  appear  in  the  following 
opinion : 

Marsh  dk  WdlUs  for  appellants.  The  finding  of  the  referee, 
that  the  sale  was  not  made  with  intent  to  hinder,  delay  or 
defraud  creditors,  is  fully  sustained  by  the  evidence  and  the 
law.  {Hanford  v.  Artchcr^  4  Hill.,  89 ;  Boakins  v.  Shannon^ 
3  Coms.,  810 ;  Pwrchase  v.  MatUson^  8  Bos.,  810 ;  Cunning- 
ham V.  Freeborn^  11  Wend.,  241,  260.)  The  intent  of  the 
parties  is  what  constitutes  the  fraud.  {Seymov/r  v.  WiUon^  4 
Kern.,  567;  Waterbv/ry  v.  Sturt&oaM,  18  Wend.,  353,  365.) 
The  fact  that  P.  knew  of  the  insolvency  of  M.  &  L.  is  not 
evidence  of  fraudulent  intent  on  his  part.  {Waterhury  v. 
StiMrtevant^  18  Wend.,  853,  865 ;  BeaU  v.  Ou&msey^  Johns., 
348,  352 ;  Rigney  v.  TaHmvadge^  17  How.,  556 ;  Matibett  v. 
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WMUy  2  Eern.,  456.)  A  debtor  by  asBignment  may  Becure 
an  existing  indebtedness,  thongh  not  yet  matured.  {Chm- 
ninffham  v.  Freebom^  11  Wend.,  241,  250.)  An  insolvent 
firm  may  transfer  all  the  partnership  property  to  a  creditor 
or  creditors  to  pay  their  demands,  thongh  they  thns  gain  a 
preference  over  the  other  creditors.  (JEghert  v.  Wood^  8 
Paige,  517 ;  MabbeU  v.  WhUe,  2  Kern.,  442.)  In  cases  of 
this  nature  the  question  of  fraudulent  intent  is  a  question  of 
fact,  and  not  of  law.  (3  B.  8.,  5th  ed.,  225,  §  4 ;  Woodin  v. 
Foster,  16  Barb.,  146 ;  Brooks  v.  Christopher^  6  Duer,  216, 
219 ;  StuaH  v.  TayloTy  7  How.,  251,  253 ;  DwrJcee  v.  MoU, 
8  Barb.,  428,  425.) 

John  J.  Tovmsend  for  respondent.  An  assignment  for 
the  benefit  of  creditors,  authorizing  a  sale  of  the  property  on 
credit  or  an  assignment  by  an  insolvent  firm,  directing  the 
efiects  of  the  firm  to  be  applied  in  payment  of  an  individual 
debt  of  a  partner,  is  in  violation  of  the  statute,  and  furnishes 
conclusive  proof  of  a  fraudulent  intent.  {Nicholson  y. 
Leavitt,  6  K  T.,  510 ;  Barney  v.  Qriffin,  2  N.  T.,  365 ; 
Kellogg  v.  Slauson,  11  N.  T.,  802 ;  WHwn  v.  Boibertson,  21 
N.  T.,  589 ;  Medcham  v.  Stemes,  9  Paige,  405 ;  Browning 
y.  HaH.  6  Bar.,  98 ;  Litchfidd  v.  P^Z^ow,  6  Bar.,  187 ;  MiUs 
V.  Carnh/y  1  Bos.,  159 ;  Keener  v.  Bv/rhhard,  5  Barr.,  Pa. 
R.,  478  ;  Vcmce  v.  PMIUpSy  6  Hill,  433 ;  Loesohioh  v.  Bdldr 
wifi,  88  N.  Y.,  826 ;  Putnam  v.  BubieU,  42  N.  T.,  106.) 
The  attempt  by  an  insolvent  to  avoid  the  obligation  of 
immediate  payment,  or  extend  the  period  of  credit,  is  fraudu- 
lent in  law.  {Nicholson  v.  Zeavitt,  2  Seld.,  510 ;  Dunham 
V.  Waterman^  17  N.  T.,  17.) 

LoTT,  Ch.  C.  The  facts  in  this  case  did  not  warrant  the 
reversal  by  the  General  Term  of  the  judgment  entered  on 
the  report  of  the  referee.  It  is  a  general  rule  that  the  ver- 
dict of  a  jury  and  the  findings  of  a  referee  on  questions  of 
fact  should  not  be  set  aside,  if  there  is  any  testimony  to  sustain 
them,  unless  they  are  clearly  against  the  weight  of  evidence. 
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It  is  conceded,  in  the  opinion  of  the  presiding  judge  at  the  Gen- 
eral Term,  that  the  special  facts  found  by  the  referee  were 
correctly  found,  and  he  stated  that  their  correctness  was  not 
disputed  by  either  party ;  but  he  came  to  the  conclusion  that 
they  were  "  not  competent  in  law  to  establish  or  warrant  the 
finding  that  there  was  an  absence  of  any  fraudulent  intent,  but 
that,  in  his  judgment,  they  established  directly  the  contrary, 
for  two  reasons,"  which  he  states  as  follows :  "  Ist.  The  sale 
was  of  the  entire  effects  of  an  insolvent  copartnership,  upon  a 
credit  of  from  four  to  twenty-four  months,  the  necessary  effect 
of  which  was  to  postpone  the  payment  of  the  creditors  until 
the  expiration  of  the  term  of  credit,  as  well  as  to  make  the 
ultimate  discharge  of  the  copartnership  debts  dependent  upon 
the  pecuniary  ability  of  the  purchaser  to  pay  the  notes  given 
by  him  as  they  respectively  fell  due,  and  was  thus  an  act  to 
hinder  and  delay  creditors ;  and,  2d.  Because  there  was  an 
understanding  between  the  parties,  cotemporaneously  with 
the  sale,  that  the  purchaser  was  to  pay  individual  debts  of  one 
of  the  copartners,  to  secure  him  in  doing  which,  $5,000  of 
the  notes  received  upon  the  copartnership  effects  were  handed 
back  to  him,  to  be  appropriated  by  him  in  part  in  this  way." 

The  first  of  those  reasons  was  involved  in  the  decision  by 
the  Court  of  Appeals  of  the  case  of  Loeachigh  v.  Bridge  (42 
N.  Y.  Eep.,  421),  and  it  was  there  held  that  the  mere  fact  of 
a  sale,  by  a  party  in  tailing  circumstances,  of  his  property,  to 
a  purchaser  having  a  knowledge  thereof,  to  an  amount  more 
than  double  of  that  sold  in  this  case  for  his  notes,  payable  at 
at  an  average  credit  for  sixteen  months  for  the  whole  of  the 
purchase-money,  except  $1,000  paid  in  cash,  does  not  per  as 
establish  fraud,  or  a  fraudulent  intent  to  hinder,  delay  or 
defraud  the  creditors  of  the  vendor. 

The  second  reason  is  based  on  an  error  of  fact.  The  under- 
standing between  the  parties  therein  mentioned  was  not  made 
cotemporaneously  with  the  sale,  which  took  place  on  the  21st 
day  of  May,  1861,  whereas  the  said  understanding  was,  as 
found  by  the  referee,  made  on  or  subsequent  to  the  twenty- 
second  day  of  that  month. 
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That  finding  is  sustained  by  the  testimony,  and  is  con- 
fonnable  to  the  thirty-third  item  in  the  request  of  the  plain- 
tifE's  counsel  to  find  certain  facts  which  he  claimed  to  have 
been  proved,  and  it  is  assumed  to  be  correct  by  him  in  his 
points  on  this  appeal. 

The  individual  debts  of  one  of  the  copartners,  provided  for 
by  that  understanding,  amounted  to  $214,  and  the  notes  for 
$5,000,  that  were  given  back  to  Phillips  for  the  purpose  of 
securing  him,  were  not  only  for  that  debt,  but  for  several 
finn  debts  which  he  agreed  to  pay,  and  also  as  security  for 
his  indorsement  of  certain  notes  of  the  firm  for  upward  of 
$1,500,  which  he  had  indorsed  for  their  accommodation. 

The  conclusion  of  the  learned  judge  that  the  transaction 
was  fraudulent,  for  the  two  reasons  above  stated,  was  based 
on  and  resulted  from  his  application  of  the  principles  of  law 
applicable  to  assignments  in  trust  for  the  benefit  of  creditors 
prohibiting  sales  of  the  assigned  property  on  credit,  and  the 
appropriation  of  partnership  effects  to  the  payment  of  indi- 
vidual debt  of  one  of  the  partners,  to  the  prejudice  and  loss  of 
creditors  of  the  firm.  He  said :  '^  It  can  make  no  difference 
whether  the  sale  of  the  whole  of  the  effects  of  an  insolvent 
copartnership  upon  credit,  or  the  application  of  partnership 
effects  to  the  payment  of  the  individual  debt  of  a  partner,  is 
accomplished  by  the  creation  of  a  trust,  or  by  a  direct  sale  to 
a  purchaser,  as  in  this  instance.  The  effect  in  both  cases  is 
the  same,  to  hinder  and  delay  creditors,  and  what  would  be 
fraudulent  in  one  form  is  equally  so  in  the  other."  A  material 
distinction  between  the  two  cases  is  overlooked.  In  the  first 
case  the  transfer  is  voluntary  and  without  consideration.  Its 
effect  is,  moreover,  to  divest  the  assignor  of  all  legal  interest  in 
and  control  over  the  proceeds  of  the  assigned  property,  and  the 
assignee,  although  vested  with  the  legal  title  thereto,  holds  it  sub- 
ject to  the  trusts  declared  in  the  assignment,  and  no  creditors, 
except  those  provided  for  therein,  can  claim  any  benefit  there- 
from, and  their  rights  are  fixed  and  regulated  by  the  terms 
of  the  trust,  and  if  they  prescribe  a  sale  on  credit,  the  col- 
lection by  the  creditor  of  his  daim  is  necessarily  postponed 
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until  the  expiration  of  the  credit  allowed.  In  the  case  of  a 
Bale,  there  is  a  consideration  passing  to  the  vendor  from  the 
purchaser,  who  becomes  the  owner  in  his  own  right  of  the 
property,  and  the  vendor,  while  parting  with  the  property, 
obtains  the  pnrchase-money  therefor.  This,  whether  paid  in 
cash  or  in  notes,  is  his  property,  and  althongh  it  cannot  in 
either  case  be  reached  by  an  execution,  it  is  nevertheless  Kable 
to  the  claims  of  creditors  and  can  be  reached  by  an  appropri- 
ate action,  or  by  the  more  summary  proceedings  supplementary 
to  execution  now  authorized  by  the  provisions  of  the  Oode. 

If  the  avails  are  in  notes  or  other  securities,  they  can,  under 
the  order  of  the  court,  be  converted  into  money,  and  be  made 
immediately  available  in  satisfaction  of  the  debt  sought  to  be 
collected. 

There  is,  also,  this  material  consideration,  which  has  beeh 
overlooked  as  applicable  to  a  sale.  Although  it  may  ha^e 
been  made  on  the  part  of  the  vendor  with  the  intent  to 
hinder,  delay  or  defraud  his  creditors,  yet  that  fact  does  not 
in  any  manner  affect  or  impair  the  title  of  a  purchaser  for  a 
valuable  consideration  unless  it  appears  that  such  purchaser 
had  a  previous  notice  of  the  fraudulent  intention  of  his 
vendor  or  of  the  fraud  rendering  his  title  void. 

The  facts  found  by  the  referee  show,  among  otKer  things, 
that  the  transaction  in  question  was  an  absolute  sale,  without 
any  trust  express  or  implied,  or  any  agreement  at  or  previous 
to  the  sale  as  to  the  disposition  of  the  proceeds,  except  so  &r 
as  to  provide  that  the  debts  due  to  or  agreed  to  be  paid  by 
Phillips  the  purchaser  should  be  allowed  in  part  payment  of  the 
purchase-money,  and  he  was  to  be  secured  against  liabilities  for 
or  on  account  of  his  indorsements.  The  consideration  he 
agreed  to  pay  was  adequate,  or  at  all  events  not  so  far  under  a 
liberal  valuation  as  to  raise  any  presumption  of  fraud  on  that 
account,  and  he  was  of  sufficient  means  and  responsibility  to 
make  the  purchase  and  the  terms  of  credit  appear  to  have 
been  fixed  so  as  to  secure  the  payment  of  the  notes  he  gave 
for  the  purchase-money  when  they  fell  due. 

The  amount  of  the  notes  was  not  sufficient  to  pay  all  the 


1871.]  RuHL  V.  Philups  et  aL  181 

Opinion  of  the  CkmniaiieB,  per  Lorr,  Oh.  G. 

debts  of  the  firm,  and  it  was  the  object  of  Many,  the  member 
thereof  who  made  the  sale,  to  prefer  certain  of  their 
creditors,  indnding  a  copartnership  (of  Many,  Baldwin  & 
Many),  in  the  payment  of  debts  dne  to  them,  and  to 
indemnify  them  against  liability  on  indorsements  made  for 
their  accommodation.  This  object,  although  known  to 
Phillips  at  the  time  of  his  purchase^  did  not  render  it  firaadu- 
lent  as  against  the  plaintiff  or  any  of  the  creditors  who  were 
not  to  be  so  preferred.  A  debtor,  notwithstanding  his 
insolvency,  is  allowed  to  make  such  preference,  if  hcnafidey 
and  a  sale  for  that  pnrpose  is  Bot  invalid. 

It  appears  that  one  of  the  debts  which  Many  wished  to 
secure  was  a  note  made  or  indorsed  in  the  firm  name  of  Many 
&  Lewis  for  the  private  debt  of  Many  himself,  and  indorsed 
by  the  said  copartnership  of  Many,  Baldwin  &  Many ;  bnt 
I  infer,  from  what  is  stated  relative  thereto,  that  it  was  valid 
and  obligatory  on  the  firm,  and  properly  chargeable  against 
it.  But  if  it  was  otherwise  the  fact  cannot  afiect  Phillips,  the 
purchaser.  It  is  not  Ibnnd  by  the  referee,  nor  is  it  claimed 
that  he  had  any  knowledge  or  notice,  at  the  time  of  his  pur- 
chase, of  the  origin  or  consideration  of  that  note,  or  the 
purpose  for  which  it  was  given. 

I  will  only  add,  that  on  a  careful  ezaminatian  of  the 
facts  found  by.  the  referee  (and  they  ane  presented  by  his  find- 
ings as  favorably  to  the  plaintiff  as  the  testimony  warranted), 
I  am  brought  to  the  conclusion  that  there  was  no  sufficient 
ground  for  the  reversal  by  the  General  Term  of  the  judgment 
entered  on  his  report,  either  on  the  ground  of  error  upon  the 
questions  of  fetot  or  of  law  involved  in  the  case. 

It  follows  that  the  order  of  reversal  should  be  reversed, 
and  that  the  original  judgment  must  be  affirmed  with  costs 
of  the  appeals  to  the  General  Term  and  to  this  court. 

All  concur. 

Judgment  accordingly. 
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Otis  D.  Bsbesb  et  al.,  Appellants,  v.  United  States  Tele- 

GBAFH  Company,  Respondent. 

Although  telegraph  companies,  organized  under  the  general  laws  of  this 
State  and  the  acts  amendatory  thereof  (chapter  265,  Laws  of  1848  ;  chap- 
ter 559,  LawB  of  1855,  etc.),  may  be  termed  common  carriers  in  the  sense 
that  they  are  engaged  in  a  public  employment  and  bound  to  transmit  all 
messages,  the  common-law  liability  of  common  carriers  does  not  attach 
to  them.  They  do  not  insure  the  safe  and  accurate  transmission  of 
messages.  They  are  bound  to  transmit  them  with  care  and  diligence 
adequate  to  the  business  which  they  undertake. 

They  have  the  right  to  make  reasonable  rules  for  the  conduct  of  their  busi- 
ness, and  can  limit  their  liability  for  mistakes  not  occasioned  by  gross 
negligence  or  willful  misconduct,  by  notice  brought  home  to  the  sender 
of  the  message  or  by  special  contract 

Where  the  blanks  furnished  by  the  company,  upon  one  of  which  the  mes- 
sage was  written,  had  been  for  some  time  in  the  possession  of  the  sender, 
which  blanks  contained  an  agreement  between  the  signer  and  the  com- 
pany that  the  company  would  not  be  responsible  for  any  error  in  the 
transmission  of  the  message,  unless  it  was  repeated. 

EMt  it  must  be  presumed  that  the  sender  understood  the  contents  of  the 
blank  and  accepted  the  terms,  and  he  is  estopped  from  denying  or  dis- 
puting the  agreement 

A  contract  voluntarily  signed  and  executed  by  a  party,  in  the  absence  of 
misrepresentation  or  fraud,  with  full  opportunity  of  information  as  to  its 
contents,  cannot  be  avoided  upon  the  ground  of  his  negligence  or  omis- 
sion to  read  it,  or  to  avail  himself  of  such  information. 

(Argued  May  19th,  1871 ;  decided  September  term,  1871.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  seventh  judicial  district,  in  &vor  of 
defendant,  rendered  in  a  case  agreed  upon  and  submitted  for 
determination  without  action,  under  section  372  of  the  Code 
of  Procedure.  The  facts  and  the  opinion  of  the  court 
thereon,  are  fully  reported  in  45  Barbour,  274,  etc. 

The  facts  material  to  the  decision  of  this  appeal  are  these : 
George  W.  Cuyler,  the  president  of  the  First  Nationa- 
Bank  of  Palmyra,  acting  for  and  by  authority  of  the  plain- 
tiffs, on  the  16th  of  March,  1865,  presented  to  the  defend- 
ant, a  corporation  duly  incorporated  under  the  general  law 
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of  this  State  providing  for  the  incorporation  and  regulation 
of  tel^raph  companieB,  a  dispatch  or  message  for  transporta- 
tion, directed  to  Cammaan  &  Co.,  No.  56  Wall  street,  New 
York,  to  whom  it  was  addressed  in  the  following  terms: 
"  Buy  us  seven  ($700)  hundred  dollars  in  gold.  Geo.  W. 
Cuyler,  Pt.*'  It  was  duly  transmitted  from  the  office  of  the 
defendant,  at  Palmyra,  but  by  error  of  some  of  its  operators 
working  between  Palmyra  and  New  York — ^the  precise  cause 
of  which  is  unknown; — ^it  was  received  in  New  York  and  sent 
and  delivered  to  Messrs.  Cammaan  &  Co.,  as  follows :  ^^  To 
Cammaan  ife  Co.,  No.  56  Wall  street,  New  York.  Buy  us 
$7,000  in  gold.  Geo.  W.  Cuyler,  Pt."  They,  immediately 
on  its  receipt,  purchased  $7,000  in  gold  coin  at  the  then 
market  price.  After  the  error  was  discovered,  the  defend- 
ants were  notified  of  its  occurrence  and  the  gold  was  after- 
ward resold  at  the  best  market  price,  resulting  in  a  loss  to  the 
plaintifb  of  $1,244.25,  on  the  refusal  of  the  defendants  to  accept 
it  on  a  tender ;  the  plaintiffs  having  accompanied  the  tender 
with  a  notice  that  if  it  was  not  accepted  it  would  be  sold  in 
the  public  market  at  the  highest  pr^ce  that  could  be  obtained 
therefor,  and  the  defendants  held  liable  for  the  loss. 

The  said  dispatch  or  message  was  written  by  Mr.  Cuyler 
upon  an  ordinary  blank  of  the  defendant,  taken  by  him  from 
a  lot  of  blanks  he  had  on  hand  at  his  office,  which  (to  secure 
business)  had  been  left  there  by  the  defendants ;  but  he  or 
the  plaintiffs  had  never  read  the  printed  part  thereof. 

This  blank  contains,  among  others,  the  following  provisions : 
^^  In  order  to  guard  against  errors  or  delays  in  the  transmis- 
sion or  delivery  of  messages,  every  message  of  importance 
ought  to  be  repeated,  by  being  sent  back  from  the  station  to 
which  it  was  directed  to  the  station  from  which  it  was  sent 
and  compared  with  the  original  message.  Half  the  tariff 
price  will  be  charged  for  this  repeating  and  comparing.  And 
it  is  hereby  agreed  between  the  signer  or  signers  of  this  mes- 
sage and  this  company,  that  this  company  shall  not  be  held 
responsible  for  errors  or  delays  in  the  transmission  or  delivery 
of  this  message,  if  repeated,  beyond  the  amount  of  fifty  dol. 
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lars,  unless  a  special  agreement  for  insoranoe  be  made  and 
paid  for  at  the  time  of  sending  the  message,  and  the  amount 
of  risk  specified  in  this  agreement ;  and  that  in  case  this  mes- 
isage  is  not  repeated,  this  company  shall  not  be  held  respon- 
sible for  any  error  or  delay  in  the  transmission  or  delivery  of 
same  beyond  the  amount  paid  for  transmission,  unless  specially 
insured,  and  the  amount  of  risk  paid  for  and  specified  in  this 
agreement  at  the  time,  nor  shall  this  company  be  held  liable 
for  errors  in  cipher  or  obscure  messages/' 

It  then  contains  some  other  provisions,  one  of  which  is  that 
no  one  but  the  superintendent  is  authorized  to  make  a  special 
agreement  for  insurance,  and  at  the  end  thereof  is  the  follow- 
ing direction : 

^^  Send  the  following  message,  subject  to  the  above  condi- 
tions and  agreement ;"  and  immediately  beneath  it  was  the 
dispatch  or  message  above  set  forth. 

Mr.  Cuyler  paid  for  its  transmission  the  fee  charged  by  the 
defendant,  but  did  not  pay  for  or  request  to  have  the  same 
repeated;  and  the  case  does  not  show  what  the  fee  paid  was. 

The  plaintifb  claimed,  on  the  above  fiicts,  to  recover  of  the 
defendant  the  sum  of  $1,244.25,  the  amount  of  their  loss, 
with  interest  thereon  from  the  16th  day  of  March,  1865 ;  but 
the  court  decided  against  their  claim,  and  rendered  judgment 
for  the  defendant,  with  costs. 

Charles  McLouth  for  appellant.  The  defendant  is  a  pri- 
vate corporation.  {Dart.  UcU.  v.  Waod/u>a/rdj  4  Wheat.,  618- 
562 ;  Morey  v.  Newfaaie^  8  Barb.,  645 ;  Tvnsman  v.  BeMr 
dere  and  D.  R.  R.  Co.,  2  Dutcher  [N.  J.],  148;  XT.  S.  Bank 
V.  Planters'  Bank,  9  Wheat.,  904.)  The  liabilities  of  private 
corporations  the  same  as  individuals.  (2  Dutch.,  148 ;  West 
V.  Brockportj  16  N.  T.,  161;  Jones  on  Bailment,  140;  2 
Kent's  Com.,  780.)  Defendant  responsible  for  the  compe- 
tency, accuracy  and  fidelity  of  its  servants.  (41  N.  T.,  671, 
572;  54  Barb.,  619;  Dunning  v.  Rdberts,  86  id.,  467.) 
Defendant  liable  as  common  carriers.  (2  Kenfs  Com.,  828 ; 
Earcraft  v.  G.  N.  R.  R.,  8  Eng.  L.  &  E.,  862 ;  Ounrnge  Bk. 
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V.  JSnmmj  3  Wend.,  161 ;  Doio  t.  -flT.  J.  Steam  Nan).  Go,^  1 
Kern.,  492,  493 ;  De  £uUe  v.  JT.  T.  A.  <md  P.  Td.  Co.,  \ 
Daly,  647;  Story  on  Bailmentfi,  §2;  Jones  on  Bailments, 
§  137 ;  2  Kent's  Com.,  112 ;  18  CaL,  422 ;  1  Am.  Law  Keg., 
485 ;  83  Eng.  L.  <S^  {!.,  180 ;  2  Pars,  on  Contracts,  251 ;  35 
Penn.,  298;  82  Barb.,  680;  WaAz  v.  W.  U.  Td.  Co.,  62  Pa., 
88 ;  64  Barb.,  126, 136.)  The  company  cannot  limit  its  lia- 
bility in  ci^  of  negligence.  ( WeOs  y.  Steam  Nofo.  Co.,  8 
N.  Y.,  379 ;  PrmUce  v.  DecJcer,  49  Barb.,  21-31 ;  Steam 
Nwo.  Co.  V.  Merohcmti  Bmk,  6  Ho^.  U.  S.,  344-382 ;  JSi/r- 
ney  y.  N.  T.  and  Wash.  Td.  Co.,  18  Md.,  341 ;  OuiUame 
T.  Ham.  and  Am.  Packet  Co.,  42  TS.  Y.,  212 ;  SmM  v.  Hf. 
T.  C.  a.  £.,  U  id.,  226 ;  Angell  on  Com.  Carr.,  §§  267-275 ; 
Scott  &  J.,  Tel.  Law,  §§140-260;  Wd^"  v.  W.  U.  Td.  Co., 
62  Pa.,  88.)  Except  by  express  contract,  it  cannot  be  limited 
at  all.  {BimU\.  N.  T.  O.B.B.  Co.,  25  N.  Y.,  446;  Dom 
V.  Steam  Nav.  Co.,  11  id.,  486 ;  Baldwin  v.  U.  S.  Td.  Co., 
1  Lansing,  186.)  Public  policy  predudes  defendant  from 
limiting  its  liabilily  as  attempted.  {Merrill  v.  JEdrle,  29  'S. 
Y.,  215 ;  Coggs  v.  Bernard,  2  Ld.  Ray.,  909 ;  Bryant  v.  Am. 
Td.  Co.,  1  Daly,  676 ;  Bimey  y.  Jf.  T.  and  W.  Td.  Co.,  18 
Md.,  841.)  The  signing  the  paper  did  not  make  an  express 
contract  {Well&r  y.  N.  T.  C.  P.,  24  K  Y.,  183 ;  Story  on 
Ooa.,  §  378 ;  Wolf  v.  W.  U.  Td.  Co.,  62  Pa.,  83.)  The 
error  is  negligence.  {Bitten/umee  v.  Ind.  Td.  Co.,  Com.  of 
Appeals,  1871.)  The  burden  was  upon  defendant  to  show 
mistake  happened  without  negligence.  {Leonard  y.  iT.  T. 
Td.  Co.,  41  K.  Y.,  666.)  As  to  rule  of  damages,  see  Pit^ 
tenhovse  y.  Ind.  Td.  Co.,  Com.  of  App.,  1871 ;  Leonao'd  y. 
N.  T.  Tel.  Co.,  41  N.  Y.,  644;  Bdldwm  y.  U,  S.  Td.  Co.^ 
1  Lansing,  126 ;  Hobeon  y.  Waeh.  Td.  Co.,  16  Grattan  [Ya.], 
122 ;  P<vrkB  v.  Col.  Td.  Co.,  18  Cal.,  442 ;  Stevenson  y. 
Montreal  Td.  Co.,  16  W.  Canada,  530 ;  Griffin  y.  Coh)^,  16 
N.  Y.,  494 ;  Sedg.  on  Damages,  chap.  3.) 

O.  P.  Lowery  for  respondent    Eyen  if  defendant  is  liable 
as  a  common  carrier,  it  is  not  liable  here.    {Clarke  y.  P.  <&  S. 
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H.  B.  Oo.y  4  Kern.,  572 ;  Boyoe  v.  Andersony  2  Pet.  8.  0., 
150.)  The  blank  used  constitnted  a  binding  agreement. 
{L&wis  V.  O.  W.  R.  Co.,  5  H.  ife  M.,  865 ;  WoI/y.  Western 
Union  Tel.  Co.,  62  Pa.  Kep.,  87 ;  Western  Union  Td.  Co.  v. 
CareiOy  16  Mich.,  525,  536 ;  EUis  v.  American  Tel.  Co.,  18 
Allen,  226,  235,  1866 ;  Wann  v.  Western  Union  Tel.  Co., 
37  Ma,  480, 1866 ;  Sfweadand  v.  lU.  c6  Miss,  Tel.  Co.,  27 
Iowa,  483, 1869 ;  BissdL  v.  N.  Y.  C.  B.  B.  Co.,  25  N.  Y., 
442.)  The  blank  is  valid  as  a  regulation,  if  not  as  an  agree- 
ment. (Laws  of  1848,  ch.  265,  §  11 ;  McAndrews  v.  The 
Electric  Tel.  Co.,  33  Eng.  L.  and  Eq.  E.,  180 ;  Bimey  v. 
iT.  T.  <md  Wash.  Tel.  Co.,  18  Maryland,  357;  CampY. 
Western  Union  Tel.  Co.,  1  Metcalfe  [Kj.]  R,  164 ;  EUis  ▼. 
Americmi  Tel.  Co.,  13  Allen,  226,  235,  236,  1866 ;  Western 
Union  Tel.  Co.  v.  Carew,  16  Mich.,  536 ;  Oildersleeve  v.  U. 
S.  Tel.  Co.,  29  Maryland,  232,  1868.)  Defendant  only  liable 
for  negligence  or  want  of  skill,  which  mast  be  shown  affirma^ 
tively.  {Zeonard  v.  Jf.  Y.  dk  B.  Tel.  Co.,  41  N.  Y.,  571, 
Hunt,  J.,  and  p.  576,  Woodruff,  J. ;  EUis  v.  American  Td. 
Co.,  13  Allen,  232 ;  Western  Union  Td.  Co.  v.  Carew,  16 
Mich.,  536 ;  Bimey  v.  iT.  T.  and  Wash.  TeL  Co.,  18  Md., 
857 ;  2  Parsons  on  Cont.,  5  ed.,  p.  133 ;  Blatt  v.  Biibard,  7 
Cow.,  501 ;  iT.  J.  Steam  Nav.  Co.  v*  Mer.  Bank,  4  How.  U. 
8.,  384 ;  Sweatland  v.  III.  dk  Miss.  Td.  Co.,  27  Iowa,  488.) 


Lott,  Ch.  C.  The  questions  involved  on  this  appeal  do  not, 
as  stated  by  the  appellants'  counsel,  ^^take  a  wide  range,"  but 
are,  by  the  facts  detailed  in  the  case,  reduced  to  a  narrow 
compass.  It  is  therein  stated  that  the  defendants  are  a  cor- 
poration duly  incorporated  under  the  laws  of  the  State  of 
Kew  York,  and  engaged  in  the  business  of  transmitting  mes- 
sages and  dispatches  by  electric  telegraph,  for  hire,  over  a  line 
of  telegraphic  wires  owned  by  them,  at  their  office  in  Pal- 
myra in  this  8tate ;  that  they  received  and  duly  transmitted 
a  dispatch  or  message,  for  and  on  behalf  of  the  plaintiffs,  to 
Cammaan  &  Co.,  of  the  city  of  New  .York,  directing  the  pur- 
chase of  ^^  seven  hundred  ($700)  dollars  in  gold  f  but,  as  the 


IW  ♦-.*;•.    A^ 


1871.]  Bbeesb  et  al  v,  IT.  8.  Tblxqbaph  Go.  187 

Opinion  of  the  Ck>mmifl8ion,  i)er  Lott,  Ch.  C. 

case  states,  by  error  of  some  of  defendants'  operators  working 
between  Palmyra  and  New  York — ^the  precise  canse  of  which 
is  unknown — ^it  was  received  in  New  York,  and  sent  and 
delivered  to  that  firm,  containing  an  order  to  buy  "  seven 
thonsand  dollars  in  gold."  This  dispatch  or  message  was 
written  by  the  plaintifis'  agent  upon  an  ordinary  blank  of  the 
defendants,  containing  certain  provisions  intended  to  limit 
their  liability,  particularly  set  forth  in  the  statement  of  the 
case,  and  the  principal  question  arises  on  the  legal  effect  of 
those  provisions. 

It  does  not  appear  that  the  incorporation  of  the  defend- 
ants is  under  a  special  act,  and  I  shall  assume,  as  the  appel- 
lants' counsel  states  in  his  second  point,  that  they  are  a  cor- 
poration created  under  the  general  law  (chap.  265  of  the 
Laws  of  1848)  providing  for  the  incorporation  and  regular 
tion  of  tel^raph  companies,  and  the  acts  amendatory  thereof. 
That  act  provides  that  any  number  of  persons  may  associate 
for  the  purpose  of  constructing  a  line  of  wires  of  telegraph 
through  this  State,  or  from  or  to  any  point  within  this  State, 
upon  such  terms  and  conditions  and  subject  to  the  liabilities 
prescribed  by  the  act ;  and  it  authorizes  any  association  or 
corporation  formed  under  it,  to  ^^make  such  prudential  rules^ 
regulations  and  by-laws  as  may  be  necessary  in  the  transac- 
tion of  their  business,  not  inconsistent  with  the  laws  of  this 
State  or  of  the  United  States."  (§  4.)  And  it  is  declared  by 
section  11,  as  amended  by  chapter  559  of  the  Laws  of  1855, 
that  ^^  it  shall  be  the  duty  of  the  owner  or  the  association^ 
owning  any  telegraph  line  doing  business  within  this  State, 
to  receive  dispatches  from  and  for  other  telegraph  lines  and 
associations,  and  from  and  for  any  individual,  and,  on  pay- 
ment of  their  usual  charges  for  individuals  for  transmitting 
dispatches  as  established  by  the  rules  and  regulations  of  such 
telegraph  line,  to  transmit  the  same  with  impartiality  and 
good  faith,  under  the  penalty  of  $100  for  every  neglect  or 
refusal  so  to  do,  to  be  recovered  with  costs  of  suit  in  the 
name  of  the  person  or  persons  sending,  or  desiring  to  send, 
such  dispatch;"  and  the  twelfth  section  declares  it  to  be  the 
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f mther  datj  pf  eyery  such  owner  or  a$8ociation  to  traasmit 
all  diapatchefi  ia  the  order  in  which  they  are  receiyed,  nndep 
the  like  penalty  of  $100,  to  be  recovered  with  costs  of  suit 
by  the  person  or  persons  whose  dispatch  is  postponed  out  of 
its  order  as  therein  prescribed.  There  are  provisions  in  both 
of  these  sections  having  no  application  to  this  case,  and  there- 
fore unnecessary  to  be  set  forth.  Ko  other  specific  duty  ia 
imposed  by  the  act  on  the  associations  organized  under  i% 
than  those  prescribed  and  declared  by  the  said  eleventh  and 
twelfth  sections.  They  relate  to  their  receipt  and  transmisr 
sion  of  dispatches  '^  on  payment  of  their  usual  charges  for 
individuals/'  and  their  r%ht  and  power  to  fix  those  at  %ndx 
rates  as  they  may  deem  proper,  with  a  prohibition  to  demand 
more  from  other  telegraph  lines  and  associations  than  finom 
individuals.  There  is  no  limitation  or  restriction  on  their 
power  to  make  such  prudential  rules,  regulations  and 
by-laws  as  they  may  deem  necessary  in  the  transaction  of 
their  business,  except  only  that  they  shall  not  be  inconsiatent 
with  the  laws  of  this  State  or  of  the  United  States. 

Under  that  general  power,  the  defendants  were  authorized 
to  prescribe  such  regulations  as  they  deemed  necessary  to 
guard  against  errors  or  delays  in  the  transmission  or  delivery 
of  messages,  and  to  declare  that  a  party  who  failed  to  comply 
therewith  should  assume  all  risks  and  losses  resulting  from 
such  errors  or  delays. 

In  the  exercise  <^  that  power,  they,  in  th^  ordinary 
blanks  on  which  the  dispatches  sent  by  them  are  written, 
after  stating  that,  ^^  in  order  to  guard  against  errors  or  delays 
in  the  transmission  or  delivery  of  messages,  every  message 
of  importance  ought  to  be  repeated  by  being  sent  back 
from  the  station  to  which  it  is  directed  to  the  station 
from  which  it  is  sent,  and  compared  with  the  original 
message,"  and  that  ^  half  the  tariff  price  will  be  charged 
for  thus  repeating  and  comparing,"  have  inserted  an  agree- 
ment between  the  signer  or  signers  of  the  message  and  the 
company,  that  the  company  shall  not  be  responsible  in  case 
it  is  not  so  repeated  for  any  such  error  or  delay  beyond  the 
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amoant  paid  for  transmisgion,  nnlesB  apedally  inflared  and 
the  amonnt  of  risk  paid  for  and  speeified  iu  the  agieemeut 
at  the  tiine^  which  is  followed  bj  a  direction  or  order 
immediately  preceding  the  message  to  be  s^ut,  in  the  follow- 
ing terms :  ^^  send  the  following  message  subject  to  the  above 
conditions  and  agreement.''  The  conditions  are  reasonable^ 
and  not  against  public  policy ;  on  the  contrary,  they  subserve 
to  cairy  out  the  objects  for  which  telegraphic  asBodatioos  are 
created,  and  especially  to  secure  the  receipt  of  a  message  in 
the  words  in  which  it  is  writtoi  and  delivered  for  transmis- 
sion. A  party  using  such  a  blank  and  writing  his  dispatch 
thereon,  assents  to  the  tenns  and  conditions  on  which  it  is  to 
be  sent  If  he  omits  to  read  or  to  become  informed  of  them,  . 
it  is  his  own  fault  A  contract  voluntarily  signed  and ' 
executed  by  a  party,  in  the  absence  of  misrepresentation  or 
frauds  with  fiill  opportunity  of  information  as  to  its  eontentsi 
cannot  be  avoided  on  the  ground  of  his  n^ligence  or  omis* 
sion  to  read  it,  or  to  avail  himself  of  such  inf <Mination* 

In  this  case  there  is  no  pretense  of  misrepresentation  or 
fisnd.  It  iqppears  tibat  the  agent  of  the  plaintiffs  was  the 
president  of  a  bank  at  Palmyra,  and  that,  as  is  stated  in  the 
case,  ^^  he  had  on  hand  at  his  office,  which  (to  secure  business) 
had  been  left  there  by  the  defendants,  a  lot  of  blanks  like 
the  one  on  which  this  message  was  written,  an4  took  the 
blank  from  among  them  to  write  this  dispatch  upon."  After 
it  was  so  written  it  was  taken  by  him  to  the  office  of  the 
defendants  and  presented  to  them  for  transmission  to  New 
York.  Under  this  state  of  &cts,  the  plaintiJBb  cannot  be  released 
from  the  legal  obligation  or  effect  of  the  contents  of  the  instru- 
ment when  perfected  by  the  writing  of  the  dispatch  thereon, 
upon  the  admission  in  the  case  that  ^^  he  or  the  plainti&  had 
never  read  the  printed  part  of  it."  The  def aidants  had  a  right, 
from  the  ag^it's  presentation  of  it,  to  assume  aud  act  on  th^ 
assumption  that  he  was  fully  informed  of  the  provisions  of  the 
piqper  he  had  signed* 

It  is  stated  as  a  &ct  in  the  case,  that  the  agent  paid  for 
the  transmission  of  the  message,  but  did  not  pay  for  or 
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request  to  have  the  same  repeated ;  but  what  was  paid  does 
not  appear,  and  there  was  no  insurance. 

It  follows,  from  the  views  above  expressed,  that  the  plain* 
tiffs  are  precluded  by  the  express  terms  of  their  agreement 
from  recovering  the  amount  claimed  by  them.  It  therefore 
becomes  unnecessary  to  express  any  opinion  on  the  question 
affecting  the  general  power,  duties  and  liability  of  the 
defendants,  discussed  with  great  care  and  ability  by  the 
learned  counsel  of  the  parties,  or  as  to  the  validity  of  any  of 
the  other  conditions  or  provisions,  contained  in  the  blank,  but 
not  applicable  to  this  case. 

It  may  be  proper,  however,  to  notice  the  point  of  the 
appellants'  counsel,  that  the  defendants  cannot  limit  their 
liability  in  case  of  negligence;  and  in  regard  to  it,  I  deem  it 
sufficient  to  say  that  it  does  not  appear  as  a  &ct  in  the  case, 
nor  is  it,  on  what  is  stated,  a  conclusion  of  law,  that  the 
defendants  or  their  agent  were  chargeable  with  negligence. 

The  statement  in  reference  to  it  is  that  the  message  was 
duly  transmitted  from  the  office  at  Palmyra,  "but  by  error  of 
some  of  the  defendant's  operators,  working  between  Palmyra 
and  New  York,  the  precise  cause  of  which  is  unknown,  it 
was  received  in  New  York"  different  from  its  original 
direction.  The  parties,  by  this  admission,  acknowledge  and 
declare  that  the  cause  of  the  error  is  unknown ;  the  court 
therefore  cannot,  in  the  face  of  this  acknowledgment  and 
declaration,  say  that  it  was  attributable  to  negligence. 

It  follows,  from  the  views  above  expressed,  that  the  judg- 
ment appealed  from  must  be  affirmed  with  costs. 

£abl,  C.  It  is  not  very  important  to  determine  whether 
telegraph  companies  are  common  carriers  or  not,  because  I 
find  no  decision,  entitled  to  any  weight  as  authority,  which 
holds  that  the  common-law  liability  of  common  carriers 
attaches  to  them.  They  may  in  one  sense  be  called  common 
carriers,  as  they  are  engaged  in  a  public  employment,  and  are 
bound  to  transmit,  for  all  persons,  messages  delivered  to 
them  for  that  purpose.      (Sherman  &  Redfield  on  Neg*, 
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606.)  Bat  if  we  call  them  common  carriers  in  this  sense,  it 
does  not  follow  that  they  become  insurers,  like  the  common 
carriers  of  goods.  (Sherman  &  Bedfield  on  Neg.,  608 ; 
Kedfield  on  Car.,  408.) 

The  liability  of  telegraph  companies  is  regulated  by  con- 
tract and  the  nature  of  their  public  employment.  In  the 
absence  of  any  special  contract  limiting  or  regulating  their 
liability,  they  do  not  insure  the  safe  and  accurate  transmis- 
sion of  messages,  but  they  are  bound  to  transmit  them  with 
care  and  diligence  adequate  to  the  business  which  they 
undertake,  and  if  they  fail  in  such  care  and  diligenp%  they 
become  responsible.  But  wh^le  they  are  bound  to  transmit 
all  messages  delivered  to  them,  they  have  the  right  to  make 
reasonable  rules  and  regulations  for  the  conduct  of  their 
business.  They  can  thus  limit  their  liability  for  mistake, 
not  occasioned  by  gross  negligence  or  willful  misconduct,  and 
this  they  can  do  by  notice  brought  home  to  the  sender  of 
the  message,  or  by  special  contract  entered  into  with  him. 
(Redfield  on  Carriers,  405 ;  McAndrew  v.  Electric  Telegraph 
Co.y  38  Eng.  L.  &  Eq.,  180;  Bimey  v.  New  Y<yrk  c& 
Washington  Td.  Co.,  18  Md.,  341  \  N.  T.  c&  Washington 
Printing  Td.  Co.  v.  Drybv/rg,  36  Penn.,  298;  tUis  v. 
American  Td.  Co.,  13  Allen,  226;  Western  Union  Td.  Co. 
V.  CareWj  15  Mich.,  625  ;  TTcwinati  v.  Western  Union  Td.  Co., 
37  Mo.,  472;  Camp  v.  Weet.  Union  Td.  Co,,  1  Metcalfe 
[Ky.]  164.) 

Here  Cuyler  wrote  the  message  upon  a  blank,  which  had 
been  furnished  by  the  company,  specifying  that  the  confpany 
would  not  be  held  responsible  for  any  error  in  the  transmis- 
sion of  the  message,  unless  it  was  repeated.  He  had  had  the 
blanks  in  his  possession  for  some  time,  and  had  had  abundant 
opportunity  to  read  them.  The  blanks  contained  the  terms 
upon  which  the  company  solicited  and  would  accept  his  busi- 
ness, and  when  the  message  was  written  upon  one  of  them 
and  brought  to  the  office  of  the  company,  its  agent  had  the 
right  to  assume  and  believe  that  he  accepted  the  terms,  and 
assented  to  and  understood  the  agreement.    In  the  absence 


142  Bbebsx  et  aL  o.  XT.  S.  Tslbobaph  Ck).  [S^, 

Opinion  of  the  GommSBBion,  pear  Sabl,  0. 

of  any  proof  that  the  blanks  were  printed  in  snch  smaU  type, 
or  otherwise,  as  to  mislead,  or  that  Oayler  was  so  illiterate 
that  he  conld  not  read,  he  mnst  be  presumed  to  have  mider- 
stood  the  contents  of  the  blank,  and  upon  the  ordinary  prin- 
ciple applicable  to  the  doctrine  of  eitcfppd  in  pais,  he  mast 
be  held  estopped  from  denying  or  disputing  the  agreement. 
(Lewis  V.  Ore(U  We8tem  Raihoay  Co.y  6  Hnrlstone  &  N., 
867 ;  Oraos  ▼.  Adorns^  100  Mass.,  505 ;  Wolf  y.  Western 
Union  Tel.  Oo.y  62  Pa.,  87.)  This  would  not  be  so  if  the 
blank  had  been  delivered  to  Onyler  at  the  time  he  wrote  the 
messige  npon  it,  and  he  had  no  opportunity  to  read  it,  and 
to  the  knowledge  of  the  telegraph  operator  had  not  read  it. 
In  snch  case  there  would  have  been  no  room  for  the  applica- 
tion of  the  doctrine  of  estoppel,  and  no  reason  for  indulging 
in  presumptions. 

We  should  reach  the  same  conclusion  if  we  held  that 
defendant  was  a  common  carrier,  with  all  the  liabilities  which 
attach  to  such  carriers  at  common  law ;  for  it  is  well  settled 
in  this  State  that  common  carriers  can  contract  for  exemption 
from  their  common-law  responsibility,  as  to  everjrthing,  cer- 
tainly, except  their  gross  negligence  or  willful  misconduct. 
(BisseU  V.  IT.  T.  Cent  R.  R.,  25  N.  Y.,  442 ;  FrentA  v. 
Buffalo,  jr.  T.  and  Erie  R.  R.  Co.,  4  Keyes,  111.) 

I  am,  therefore,  of  the  opinion  that  the  judgment  should 
be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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John  MoKenzib,  Bespondent,  v.  Hibam  Smith,  Sheriff,  etc.. 

Appellant. 

In  an  action  for  the  recoveiy  of  possesskm  of  persanal  properly » the  defend- 
ant was  arreeted  under  the  proyisiona  of  subdivision  8  of  section  179  of 
the  Code,  and,  upon  giving  the  undertaking  required  by  section  187,  in  such 
cases,  was  released  from  arrest  by  the  sheriff,  who  thereupon  returned  the 
order  of  arrest  to  plahitiff 's  attorney.  Plaintiff  excepted  to  ttie  bail ;  they 
&iled  to  Justify,  but  prior  to  the  expiration  of  the  thne  for  Justifica- 
tion, surrendered  the  defendant  to  the  sheriff,  in  whose  custody  he 
remained.  Plaintiff  subsequently  recovered  Judgment  for  the  delivery ' 
of  the  property,  or  payment  of  its  yalue,  wil|h  costs.— .fi()2(l,  that  the  sur- 
render by  the  bail  was  unauthorized,  and  did  not  exonerate  them,  and 
that,  under  section  901  of  the  Code,  the  sheriff  was  liable  as  bail;  which 
liability  was  not  satisfied  by  having  the  deferidaiit  within  hisoostody, 
amenable  to  process,  but  that,  as  far  as  the  plaintiff  was  concerned,  he 
stood  in  the  place  of  the  bail  in  the  undertaking  given  to  him,. and  the 
extent  of  his  liability  was  measured  by  theirs. 

(Argued  May  19, 1871.;  decided  September  term,  1871.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  seventh  judicial  district,  reversing  a  judgment 
in  favor  of  defendant  entered  upon  the  decision  of  the  court 
at  circuity  and  ordering  a  new  trial. 

The  action  was  brought  against  defendant  as  sheriff  of  the 
county  of  Monroe,  for  an  alleged  liability  growing  out  of  the 
facts  set  forth  fully  in  the  prevailing  opinion  of  Lorr,  Oh.  0. 

W.  F.  CogmceU  for  appellant. 

James  0.  Cooh/rcme  for  respondent. 

LoTT,  Oh.  0.  This  action  was  brought  by  the  plaintiff 
against  the  defendant,  as  sheriff  of  Monroe  county,  under  the 
following  circumstances :  The  said  plaintiff  commenced  an 
action  in  the  Supreme  Oourt  on  the  15th  day  of  October, 
1859,  against  one  Marvin  0.  Bills  for  the  recovery  of  a  gold 
watch  wrongfully  detained  from  him,  and  by  an  indorsement 
in  writing  upon  the  proper  affidavit  delivered  for  that  pur- 
pose, accompanied  by  the  requisite  undertaking,  he  required 
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the  said  sheriff  to  take  the  same  from  the  said  Bills  and 
deliver  it  to  him  the  said  plaintiff.  The  said  sheriff  there- 
upon demanded  the  said  property  of  Bills,  but  it  was  not 
delivered  to  him,  nor  could  he  find  it  so  ^f  to  take  it  and 
make  such  delivery,  and  he  made  a  return  of  ms  doings  in 
that  behalf.  The  plaintiff  subsequently,  and  on  the  29tli  day 
of  the  same  month,  presented  to  a  judge  of  the  said  court  an 
affidavit  of  the  above-mentioned  facts,  and  of  other  facts 
showing  that  the  said  Bills  had  concealed,  removed  and  dis- 
posed of  said  watch,  so  that  it  could  not  be  found  or  taken  by 
the  said  sheriff,  and  with  the  intent  to  deprive  the  plaintiff 
of  the  benefit  thereof  (being  the  cause  or  ground  of  arrest 
mentioned  in  the  third  subdivision  of  section  179  of  the  Code, 
as  then  amended  and  in  force) ;  and  thereupon,  and  upon  the 
giving  of  the  undertaking  required  by  law,  said  judge  made 
an  order  directing  the  said  sheriff  to  arrest  the  said  Bills,  and 
^^  to  hold  him  to  bail  in  the  amount  of  $250,  the  undertaking 
to  be  such  as  is  required  by  statute  in  such  action,"  and  also 
to  make  a  return  of  the  said  order  to  the  plaintiff's  attorney 
by  the  tenth  day  of  November,  1859,  at  his  office.  The 
defendant  arrested  the  said  Bills  under  and  pursuant  to  the 
said  order,  and  afterward  discharged  him  from  such  arrest  on 
giving  a  written  undertaking  executed  by  two  sureties,  by 
which  they  bound  themselves  for  the  delivery  of  the  said 
property  to  the  plaintiff,  if  such  deliveiy  should  be  adjudged, 
and  for  the  payment  to  him  of  such  sum  as  might  for  any 
cause  be  recovered  against  the  defendant  in  the  said  action. 

The  sheriff  after  such  discharge  delivered  the  said  order  of 
arrest  to  the  plaintiff's  attorney,  with  a  return  indorsed 
thereon  to  the  effect  that  he  had  arrested  the  defendant,  as 
be  was  therein  commanded,  and  had  taken  bail  as  he  was 
directed,  together  with  a  copy  of  the  said  undertaking. 
The  said  bail  were  excepted  to  and  failed  to  justify,  but  sur- 
rendered, and  no  other  bail  were  ever  substituted  for  them. 

A  judgment  was  subsequently  rendered  in  the  action 
against  Bills  for  the  delivery  of  the  watch  to  the  plaintiff,  or 
in  default  thereof  for  the  payment  of  its  value,  assessed  at 
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eigh.tj-five  dollars,  and  also  directing  the  payment  by  him  of 
seventy-one  dollars  and  forty-seven  cents,  the  costs  of  the  suit, 
and  an  execution  was  thereupon  isaued  to  the  said  sheriff 
directing  such  xle]ivery,  or  the  collection  of  its  assessed 
value,  if  such  deliveiry  could  not  be  had,  and  for  the  satisfac- 
tion of  said  costs  out  of  the  property  of  the  said  Bills,  and 
the  said  sheriff  afterward  returned  it  wholly  unsatisfied,  and 
with  the  further  return  thereon  that  he  could  not  find  the 
said  watch. 

!No  other  execution,  except  that  above  mentioned,  was  ever 
issued  upon  the  said  judgment.  The  preceding  facta  are  set 
forth  in  the  plaintiff's  complaint,  and  he  thereupon  daimed 
to  recover  the  said  assessed  value  of  the  watoh,  and  the  said 
costs  from  the  defendant. 

The  answer  of  the  defendant  did  not  deny  any  of  the  said 
allegations,  but  set  up  as  a  defence  that  after  the  rejection  by 
the  plaintiff  of  the  bail  given  by  the  said  Bills  upon  his  said 
arrest,  and  before  the  expiration  of  the  time  limited  for  their 
justification,  they  refused  to  justify,  but  they  surrendered  the 
said  Bills  to  him,  the  said  sheriff,  and  that  he  thereupon  again 
took  him  the  said  Bills  into  his  custody  and  held  him  by  vir- 
tue of  the  said  order  of  arrest,  and  that  he  continued  to  hold 
him  in  such  custody. 

The  justice  who  tried  the  issues  found  the  facts  alleged  in 
the  complaint  to  be  as  therein  stated,  and  also  found,  in  refer- 
ence to  the  matter  of  defence  set  up  in  the  answer,  that  the 
said  bail,  on  the  19th  day  of  I^ovomber,  1859,  and  b^ore  the 
time  expire^  for  them  to  justify,  ^^  surrendered  said  Bills  to 
the  custody  of  the  sheriff,  and  the  said  Bills  was  tliereupon 
immediately  taken  into  custody  by  the  sheriff,  and  is  and  has 
ever  since  and  now  is  held  by  him  on  the  jail  limits ;  that  on 
such  surrender  he  was  placed  in  the  jail  of  said  county  of 
Monroe,  and  afterward  and  on  the  same  day  liberated  on  the 
jail  limits,  upon  executing  the  usual  limit  bond,  but  no  papers 
were  had  at  said  surrender,  except  the  original  undertaking 
upon  which  the  certificate  of  surrender  was  made  by  said 
sheriff  acknowledging  the  surrender  of  said  Bills  to  his  cus- 
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tody  and  no  order  was  made  by  any  judge  that  the  said  bail 
be  exonerated.'' 

He  thereupon  found,  as  a  conclusion  of  law,  that  the 
defendant  was  entitled  to  judgment  with  costs.  Judgment 
was  entered  upon  said  decision,  which,  on  appeal  to  the 
General  Term  of  the  seventh  district,  was  reversed  and  a  new 
trial  was  ordered,  from  which  order  an  appeal  was  taken  to 
this  court  by  the  plaintiff,  and  he  in  his  notice  of  appeal  stipu- 
lated that  if  the  said  order  was  affirmed,  judgment  absolute 
should  be  entered  against  him. 

The  judge  on  the  trial  stated,  in  giving  his  reasons  for  the 
decision  made  by  him,  that  he  wias  of  opinion  that  the  defend- 
ant as  sheriff  was  liable  only  for  the  safe  keeping  of  the 
defendant's  body,  and  that  the  matters  set  up  by  him  in  his 
answer  constituted  a  defense  to  the  action. 

The  majority  of  the  court  at  Gteneral  Term,  on  the  con- 
trary, held  that  the  defendant  was  liable  for  the  delivery  of 
the  property  to  the  plaintiff,  or  for  the  payment  of  its  assessed 
value,  in  case  of  its  non-delivery,  and  was  also  bound  to  pay 
the  costs  of  the  action  against  Bills. 

The  question  as  to  the  nature  and  extent  of  tibe  defendant's 
liability,  upon  the  facts  in  this  case,  is  to  be  determined  by 
the  construction  of  the  provision  of  the  Code  of  Procedure 
applicable  to  the  subject,  in  force  when  the  said  arrest  was 
made  and  the  subsequent  proceedings  were  had.  It  wiU, 
therefore,  be  necessary  to  refer  to  them  with  particularity. 

It  is  provided,  by  section  185,  that  the  sheriff,  to  whom  an 
order  of  arrest  in  an  action  is  delivered,  shall  execute  it  by 
arresting  the  defendant  and  keeping  him  in  custody  until 
discharged  by  law ;  and  the  next  section  (§  186)  declares  that 
the  defendant,  at  any  time  before  execution,  shall  be  dis- 
charged from  the  arrest,  either  upon  giving  bail,  or  upon 
depositing  the  amount  mentioned  in  the  order  of  arrest,  as 
provided  in  some  of  the  subsequent  sections. 

Section  187  provides  that  the  defendant  may  give  haU^  by 
causing  a  written  undertaking  to  be  executed  by  two  or  more 
sufficient  bail,  stating  their  places  of  residence  and  occupa- 
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tion,  to  the  effect  that  the  defendant  shall  at  all  times  render 
himself  amenable  to  the  process  of  the  court  during  the 
pendency  of  the  action,  and  to  such  as  may  be  issued  to 
enforce  the  judgment  therein ;  or,  if  he  be  arrested  for 
the  cause  mentioned  in  the  third  subdivision  of  section  179,  an 
undertaking  to  the  same  effect  as  that  provided  by  section  211, 
by  which  the  sureties  therein  ^^are  bound  in  double  the 
value  of  the  property,  as  stated  in  the  affidavit  of  the  plain- 
tiff, for  the  delivery  thereof  to  the  plaintiff,  if  such  delivery  be 
adjudged,  and  for  the  payment  to  him  of  such  sum  as  may  for 
any  cause,  be  recovered  against  the  defendant.'' 

This  section  contemplates  two  classes  of  bail :  one  in  the 
eases  specified  in  subdivisions  1,  2,  4  and  5  of  section  179, 
and  the  other  for  the  cause  mentioned  in  the  third  subdivi- 
sion thereof. 

They  are  required  to  give  different  undertakings ;  that  of 
the  first  class  is  to  be  to  the  effect  declared  in  the  first  clause 
of  said  section  187,  and  that  of  the  latter  is  to  be  ^^  to  the  same 
effect  as  that  provided  by  section  211,"  and  which  is  stated  in 
the  preceding  extract  therefrom. 

The  defendant  Bills  was  arrested  for  the  cause  mentioned 
in  the  said  third  subdivision  of  section  179,  and  he  obtained 
his  discharge  from  such  arrest  by  the  delivery  to  the  sheriff 
of  an  undertaking  by  two  bail,  deemed  by  him  to  be  sufficient, 
to  the  effect  provided  in  said  section  211. 

It  is  farther  provided,  by  section  201,  that  "  if,  after  being 
arrested,  the  defendant  escape  or  be  rescued,  or  bail  be  not 
given  or  justified,  or  a  deposit  be  not  made  instead  thereof, 
the  sheriff  shall  himself  be  liable  as  bail ;  but  he  may  dis- 
charge himself  from  such  liability  by  the  giving  and  justifica- 
tion of  bail,  as  provided.in  sections  193, 194,  195  and  196,  at 
any  time  before  process  against  the  person  of  the  defendant 
to  enforce  an  order  or  judgment  in  the  action."  Those  sec- 
tions relate  to  the  justification  of  the  bail  in  the  undertaking 
given  on  the  arrest,  if  they  are  not  accepted  by  the  plaintiff, 
or  of  other  bail  substituted  for  them,  in  and  by  a  new  under- 
taking in  the  form  prescribed  in  said  section  187,  their  quali- 
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ficatiou  and  the  proceedings  to  procure  their  allowance.  It 
30  not  claimed  that  the  defendant  had  digcharged  himself  from 
such  liability  by  a  compliance  with  those  sections.  It  is 
therefore  unnecessary  to  refer  to  their  provisions*  Nor  were 
the  fact^  found  by  the  judge  on  th^e  tria}  in  referience  to  the 
surrender,  alleged  to  have  been  made  by  the  bail  to  the  sheriff, 
wd  the  proceedings  thereon,  sufficient  to  discharge  him  from 
liability. 

It  is  provided  by  section  188  of  the  Code,  that  "  at  any 
time  before  a  failure  to  comply  with  the  undiertaking,  the  bail 
may  surrender  the  defendant  in  their  exoneration,  or  he  may 
enrrender  himself  to  tlie  sheriff  of  the  county  in  which  he 
was  arrested,"  in  the  manner  therein  particularly  specified, 
but  it  is  expressly  declared,  in  the  last  chjiiise  thereof,  that  this 
section  shall  not  apply  to  an  arrest  for  the  cause  mentioned 
in  the  third  subdivision  of  section  one  hundr^  and  seventy- 
nine  "  (being  the  cause  for  which  the  arrest  in  question  was 
made),  BO  as  to  discharge  the  bail  from  a^  nndertaiking 
given  to  the  effect,  provided  by  section  211.  This  declara- 
tion shows  that  the  bail  in  an  undertaking  given  in  that  case 
cannot  be  exonerated  by  the  surrender  of  a  defendant  to 
the  sheriff.  His  power  and  authority,  Tender  the  order 
authorizing  the  arrest,  end  on  the  discharge  of  tJie  defend- 
ant, upon  the  receipt  and  acceptance  of  such  undertaking. 
I  am  not  aware  of  any  other  provision,  nor  have  we  been 
referred  to  any,  under  which  the  proceedings  h^d  for  the  sur- 
render of  Bills  were  authorized.  When  that  was  mftde, 
tbe  order  for  his  arrest  had  been  returned  to  the  plaintiff's 
attorney  by  the  sheriff,  and  he  had  lost  all  control  over  it. 
The  plaintiff  is  therefore  not  affscted  by  those  proceedings, 
and  they  are  to  be  disregarded. 

It  follows  that,  under  section  201,  above  referred,  to,  the 
defendant,  on  the  failure  of  the  bail  taken  by  him  to  justify, 
became  himself  liable  as  bail.  The  extent  of  his  liability  in 
tiiat  relation  is  to  be  determined  by  that  of  the  bail  in  the 
undertaking  given  to  him.  He,  so  far  as  the  plaintiff  is 
affected,  stands  in  their  place,  and  h^  become  liable  to  the 
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game  extent  to  the  plaintiff  as  they  would  have  been  if  they 
had  been  accepted  by  him.  That  liability,  under  section  187j 
on  the  facts  constituting  the  cause  of  arrest,  was  that  provided 
for  by  section  211,  being  for  the  delivery  to  the  plaintiff  of 
the  watch  in  question,  if  such  delivery  was  adjudged,  and 
for  the  payment  to  him  of  such  sum  as  might,  for  any  cause, 
be  recovered  against  the  defendant.  This  construction  is 
consistent  with  the  nature  of  the  action  for  the  recovery  of 
personal  property,  when  the  immediate  delivery  thereof  is 
claimed.  The  primary  object,  in  such  case,  is  the  recovery 
of  its  possession  in  specie,  and  the  security  required  to  be 
given  by  the  defendant,  in  order  to  retain  it,  is  that  pi'ovided 
for  by  said  section  211,  and  after  it  has  been  given  it  cannot 
be  discharged,  except  upon  such  delivery  or  the  payment  of 
its  value. 

It  is  also  confirmatory  of  such  construction  that  the  last 
clause  of  section  187  (originally  section  162)  and  of  subdi- 
vision 2  of  section  188  (originally  section  168)  did  not  form  a 
part  of  tlie  Code,  as  first  enacted,  but  were  both  added  by  the 
amendatory  act  of  1849.  The  first  of  those  amendments 
clearly  indicates  an  intention  on  the  part  of  the  legislature 
that  the  undertaking  by  the  bail  on  an  aiTest,  for  the  cause 
referred  to  therein,  was  to  be  different  from  that  for  the  other 
causes  specified  in  section  179,  and  it  declares  what  obligation 
should  in  that  case  be  assumed,  and  the  other  shows  that,  when 
such  an  obligation  is  entered  into,  the  bail  cannot  discharge 
themselves  therefrom  by  a  surrender  of  the  defendant. 

The  above  considerations  lead  me  to  the  conclusion  that 
the  order  of  the  General  Term  should  be  affirmed,  and  that 
judgment  absolute  must,  under  the  stipulation  given  by  the 
defendant,  be  rendered  against  him. 

Hunt,  0.  (dissenting).  The  plaintiff  bases  his  right  of 
recovery  upon  section  201  of  the  Code  of  Procedure.  It  is 
there  provided  that  "  if,  after  being  arrested,  the  defendant 
escape  or  be  rescued,  or  bail  be  not  given  or  justified,  or  a 
deposit  be  not  made  instead  thereof,  the  sheriff  shall  himself 
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be  liable  as  bail,'*  (§  201.)  In  the  present  case^  the 
defendant  was  arrested  and  gave  bail,  bat  the  bail  did  not 
justify.  The  sheriff,  by  the  language  quoted,  thereupon 
becomes  liable  as  bail.  The  sheriff  claims  that  he  has  satis- 
fied this  liability,  by  having  the  defendant  within  his  custody 
and  amenable  to  a  process  to  be  issued  against  his  person. 
The  plaintiff  insists  that  his  liability,  as  bail,  requires  a  per- 
formance of  the  obligation  entered  into  by  the  sureties  who 
executed  an  undertaking  to  discharge  the  defendant  from 
arrest,  to  wit,  for  the  delivery  of  the  property  sought  to  be 
recovered,  and  for  the  payment  of  any  sum  adjudged  against 
the  defendant.  The  judge  at  the  circuit  concurred  in  the 
view  taken  by  the  sheriff.  The  General  Term  adopted  the 
view  taken  by  the  plaintiff. 

The  order  of  arrest  in  the  original  action  was  for  the  cause 
mentioned  in  the  third  subdivision  of  section  179,  to  wit :  the 
recovery  of  personal  property  unjustly  detained,  and  con- 
cealed, with  intent  that  it  should  not  be  found  by  the  sheriff, 
and  which  could  not  be  found.  In  that  case  it  is  provided 
(§  187)  that  the  defendant,  to  procure  his  discharge,  must 
give  an  undertaking  to  the  same  effect  as  that  provided  by 
section  211,  to  wit :  for  the  delivery  of  the  property  and  the 
payment  of  such  sum  of  money  as  may  be  adjudged  against 
the  defendant.  In  all  other  cases  the  defendant  may  be  dis- 
charged upon  executing  an  undertaking ;  he  shall,  at  all  times, 
during  the  pendency  of  the  action,  be  amenable  to  the  process 
of  the  court,  and  to  such  as  may  be  issued  to  enforce  its  judg- 
ment. In  the  latter  proceeding,  the  bail  may  surrender 
tiieir  principal  to  the  sheriff,  and  be  exonerated  from  their 
liability.  (§§  189,  190.)  In  like  manner,  the  sheriff,  in  such 
case,  may  give  new  bail  in  place  of  those  excepted  to  (§  193), 
and  can  receive  the  actual  custody  of  the  defendant  in  dis- 
charge of  the  bail  given  by  him.  This  proceeding  is  reason- 
ably simple,  and  is  in  accordance  with  all  general  rules. 

In  the  special  case  of  an  arrest  for  removing  and  conceal- 
ing property  sought  to  be  recovered,  the  proceeding  is  not  so 
plainly  defined.     The  defendant  gives  an  undertaking,  not 
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to  be  amenable  to  the  process  of  thecourt^bat  to  make  deliv- 
ery of  the  property.  When,  as  in  this  instance,  the  sureties 
to  such  an  nndertaking  fail  to  justify,  what  are  the  sheriff's 
powers  in  protecting  himself,  or  in  securing  the  plaintiff} 

Section  211,  which  regulates  the  undertaking  to  be  given 
in  such  case,  is  a  part  of  the  Code  regulating  the  action  for  the 
claim  and  delivery  of  personal  property.  The  sheriff  is 
directed  to  take  it  from  the  possession  of  the  defendant,  upon 
receiving  from  the  plaintiff  a  sufficient  imdertaking  to  the 
defendant,  conditioned,  among  other  things,  for  the  return  to 
him  of  the  property,  if  it  shall  be  so  adjudged.  The  defend- 
ant may,  however,  require  the  return  of  the  property  to  him- 
self, from  the  sheriff  upon  executing  to  the  plaintiff  a  similar 
nndertaking.  (§§  209  to  211.)  In  each  of  these  cases,  in 
the  event  of  an  exception  to  the  sufficiency  of  the  sureties, 
it  is  provided  that,  the  sheriff  shall  retain  the  property  in  his 
hands  until  they  justify,  and  if  tliey  fail  to  justify,  he  shall 
deliver  the  property  to  the  opposite  party.  If  he  fails  to  do 
his  duty  in  this  respect,  he  becomes  liable  to  the  party 
aggrieved,  for  the  damages  sustained  by  him.  He  has  the  pro- 
perty in  his  hands,  is  provided  with  ample  means  to  protect 
himself,  by  requiring  an  undertaking  and  a  justification  of 
the  sureties,  or  by  redelivering  the  property.  If  he  fails 
to  do  this  duty,  there  is  eminent  justice  in  compelling  him 
to  redeliver  the  property  or  to  pay  its  value. 

In  a  case  like  the  present  it  is  quite  different.  The  sheriff 
has  been  guilty  of  no  neglect ;  he  has  incurred  no  default ;  he 
could  have  done  nothing  more  than  he  has  done.  It  was  his 
first  duty  to  arrest  the  defendant ;  he  performed  it ;  it  then 
became  his  duty  to  hold  the  defendant  until  he  gave  bail ;  he 
performed  that  duty  also.  The  bail  refused  or  neglected  to 
justify ;  he  could  not  compel  them  to  justify ;  he  could  not 
compel  the  defendant  to  give  other  sureties ;  he  could  only 
hold  his  person,  and  that  he  continued  to  do.  Will  it  be  said 
that  he  could  himself  have  given  a  new  undertaking,  with 
sufficient  sureties?  That  would  have  been  a  voluntary 
assumption  of  the  obligation  now  sought  to  be  imposed  upon 
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him,  to  wit,  the  payment  of  the  debt.  The  andertaking,  by 
section  211,  mnst  have  beeft  to  that  effect,  and  not  for  the 
defendant's  subjection  to  the  process  of  the  oonrt.  This  wae 
an  obligation  that  he  was  not  bound  to  assume.  I  do  not  see 
that  there  was  the  slightest  n^lect  or  omission  of  the  sherifl^ 
or  that,  in  any  particular,  he  failed  in  the  strict  performanee 
of  his  duty.  To  hold  him  liable  in  such  a  case  would  bd 
intolerable.  Such  could  never  hare  been  the  intention  of  the 
l^slature.  The  explanation  is  this :  When  it  is  said  that  he 
shall  be  liable  as  bail,  it  means  the  bail  who  undertake  that  the 
defendant  shall  bo  in  person  amenable  to  the  process  of  the 
court.  The  word  bail  has  a  technical  meaning  in  the  law. 
When,  under  the  old  forms,  the  party  arrested  gave  bail  to 
the  sheriff,  he  undertook  thereby  to  put  in  ^^  bail "  to  the 
action,  and  to  perfect  '^bail,"  using  that  precise  word  in 
his  undertaking.  Its  meaning  then  was,  and  always  has 
been,  that  the  "  bail "  undertook  that  the  defendant  should 
be  personally  amenable  to  the  process  and  judgment  of  the 
court.  (Dunlap's  Practice ;  Paine  &  Duer^s  Practice.)  The 
sections  of  the  Code,  from  186  to  204,  prescribe  the  undertaking 
and  qualifications  of  "  bail."  The  word  "  bail "  is  used  through- 
out all  this  range  of  sections,  and  the  subject  is  the  seizure 
of  the  person,  the  discharge  of  the  person,  and  the  amenability 
of  the  person  to  the  process  of  the  court.  Among  them  is 
the  section  (201)  declaring  the  sheriff  to  be  liable  as  bail,  in 
certain  contingencies.  It  is  a  declaration  that  he  shall  be 
bail  of  the  character  there  spoken  of,  to  wit,  for  the  defend- 
ant's appearance,  and  not  for  the  payment  of  the  debt.  The 
sections  206  to  211  are  upon  the  subject  of  the  delivery  and 
redelivery  of  personal  property,  and  the  undertakings  to  be 
given  with  sureties  to  procure  such  delivery.  The  persons 
entering  into  those  obligations  for  the  delivery  of  the  property 
and  the  payment  of  the  amount  adjudged,  are  sureties  ;  they 
are  not  bail ;  that  designation  is  nowhere  applied  to  them. 
The  word  bail  is  not  used  in  the  chapter,  except  when  it  is 
declared  that  the  qualifications  of  sureties,  and  their  justifica- 
tion, shall  be  the  same  as  are  prescribed,  in  respect  to  bail, 
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upon  an  order  of  arrest.  (§  313.)  They  are  sureties,  not 
bail;  bat  they  shall  possess  the  same  qualifications  as  are 
possessed  by  bail.  Bail  are  technically  described  as  sucii 
under  the  head  of  arrest  of  the  person,  and  the  intention  of 
the  legislature  was  to  impose  that  Usability  and  no  other  npon 
the  sheriff,  when  he  had  arrested  the  defendant  ntider  the  pro- 
visions of  that  chapter. 

By  the  same  sectioA,  which  declares  the  sheriff  to  be  liable 
as  bail,  it  is  enacted  that  he  may  discharge  himself  from  such 
liability  by  giving  and  the  justification  of  bail,  as  provided  in 
sections  193  to  196.  These  sections  prescribe  the  details  of  the 
manner  of  giving  bail  under  the  head  of  arrest  of  the  person, 
and  immediately  fdlowing  the  sectioh  (187)  making  the  obli- 
gation of  bail  to  be  that  of  th6  subjection  of  the  person  to  the 
process  of  the  court.  This  mode  of  discharge  is  in  harmony 
with  the  explanation  I  have  already  given. 

Look  again  at  the  class  of  cases  in  which  it  is  declared 
that  the  sheriff  shaU  himself  be  liable  as  bail.  (§  201.)  "  If 
after  being  arrested,  the  defendant  escape  or  be  rescued,"  the 
sheriff  shall  be  liable  as  bail ;  because,  having  the  party  in 
his  power,  he  is  bound  to  keep  him.  He  is  bound  to  hold 
him  against  a  rescue  6r  an  escape.  The  law  furnishes  him 
with  ample  means  of  protection,  knd  if  he  neglects  to  use 
them,  it  justly  makes  him  liable,  as  the  bail  would  have  been. 
"  Or  bail  be  not  given  or  justified ;"  ttie  same  reason  governs 
here.  Suppose,  however,  the  defendant  is  arrested,  but  does 
not  escape,  does  not  give  bail  at  all  and  makes  no  deposit : 
is  the  Sheriff  liable,  and  to  what  extent  ?  If  the  plaintiff's 
argument  is  sound,  he  is  liable,  not  for  his  appearance,  but 
for  the  return  of  the  property  claimed.  Section  187  says, 
that  when  arrested  for  this  cause  the  defendant  can  be  dis- 
charged only  upon  giving  an  undertaking  for  the  delivery  of 
the  property  and  the  payment  of  such  sum  as  may  be  re- 
ceived. The  defendant,  upon  being  arrested,  may  say,  "  I  am 
not  able  to  procure  that  undertaking  with  sureties ;  I  decline 
to  attempt  it ;  do  with  me  as  the  law  directs.'*  The  sherifl^s 
duty,  and  the  only  possible  mode  he  can  adopt,  is  to  hold  the 
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defendant  in  custody.  This  he  does.  The  plaintiff,  however, 
says,  '^  This  may  all  be  so,  but  section  201  holds  the  sheriff 
liable  as  bail  in  such  case,  and  that  bail,  according  to  sec- 
tion 211,  is  liable  for  the  value  of  the  property."  This  is 
entirely  unsound.  He  is  liable  as  bail  technically,  i.e.,  for 
the  custody  and  appearance  of  the  defendant,  and  for  nothing 
more. 

The  defendant  was  actually  sun'endered  to  the  sheriff  and 
was  in  his  custody  legally.  That  was  all  that  was  important 
for  him  to  do  or  to  know.  Whether  the  parties  originally 
liable  actually  caused  an  exoneration  to  be  entered,  was  of 
no  interest  to  him. 

In  my  opinion,  the  order  for  a  new  trial  should  be  re- 
versed, and  the  judgment  at  the  Special  Term  should  be 
affirmed  with  costs  in  the  Supreme  Court  and  in  the  Court  of 
Appeals. 

For  affirmance,  Lorr,  Ch.  C,  Leonard  and  Gbat,  CC. 

For  reversal,  Hunt  and  Eabl,  CC. 


Chables  L.  Gageb,  Bespondent,  v.  Dwioht  L.  Baboook, 

Appellant. 

Defendant  was  the  nominal  owner  of  a  steam-tug.  A.,  the  real  owner, 
managed  her  as  master,  exercised  entire  control  over  her,  and  received 
all  her  earnings.  She  was  libeled  in  the  District  Court  of  the  United 
States,  and  seized  at  Buffalo,  for  a  penally  incurred  by  carrying  passen- 
gers without  a  license.  A.  procured  plaintiff  to  become  bail  for  her  dis- 
charge. A  decree  was  rendered  for  the  penalty,  and  plaintiff  became  bail 
upon  an  appeal  bond,  ocmditioned  that  defendant  should  pay  '*  all  such 
costs  and  expenses  *'  as  should  be  awarded  against  him.  The  decree  was 
affirmed,  and  plaintiff  paid  the  amount  of  the  execution  thereon.  All 
this  was  without  communication  or  consultation  with  defendant,  who 
resided  in  the  city  of  New  YorlL  Plaintiff  brought  this  action  to 
recover  back  the  money  paid,  basing  it  upon  the  appeal  bond. 

Soldi  1st,  that  plaintiff  made  the  payment,  not  as  surety  upon  the  appeal 
bond,  but  as  defendant  in  the  decree,  which  was  in  penonam  against  him 
as  surety  upon  the  first  bond ;  also,  that  as  the  appeal-bond  was  not  con- 
ditioned to  pay  damages  there  could  be  no  recovery  for  the  amount  of 
the  decree. 
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2d,  that  as  the  vessel  was  in  a  home  port,  and  defendant  near  enough  to  he 
oonsnlted,  there  behig  no  pressing  emergency,  the  master  coold  not 
bind  him. 

(Argued  May  19, 1871 ;  decided  September  tenn,  1871.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  eighth  judicial  diBtrict,  a£3rming  judg- 
ment in  favor  of  plaintiff  entered  upon  the  decision  of  tlie 
court.  The  action  was  brought  to  recover  the  sum  of  $675, 
which  plaintiff  alleged  he  had  been  compelled  to  pay  as 
surety  upon  an  appeal  bond  executed  for  the  benefit  of 
defendant. 

The  facts  are  as  follows :  John  Adams  built  a  steam-tug, 
called  the  L.  L.  Britton,  and  owned  and  managed  her  as  mas- 
ter. Becoming  embarrassed  financially,  he  induced  the  defend- 
ant to  take  the  title  to  her,  and  had  her  enrolled  and  licensed 
in  his  name.  Defendant  did  not  pay  or  agree  to  pay  anything 
for  her.  Adams  continued  to  run  and  manage  her  as  master, 
and  received  all  her  earnings.  The  defendant  never  gave 
any  directions  in  regard  to  her,  never  exercised  any  control 
over  her,  and  never  had  any  of  her  earnings,  or  any  benefit 
from  her,  and  did  not  know  how,  or  for  what,  she  was  used. 
In  June,  1857,  said  Adams  used  the  tug  for  the  transportation 
of  passengers  to  a  prize  fight,  without  inspection  and  license, 
as  required  by  the  act  of  congress  of  July  7,  1838,  entitled 
^<  An  act  to  provide  for  the  better  security  of  the  lives  of  pas- 
sengers on  board  of  vessels  propelled  in  whole  or  in  part  by 
steam,"  and  thereby  said  vessel  incurred  a  penalty  of  $500. 
She  was  thereafter  libeled,  for  the  recovery  of  said  penalty, 
in  the  District  Court  of  the  United  States  for  the  northern 
district  of  New  York,  and  was  seized  by  the  marshal.  To 
procure  her  release  from  the  custody  of  the  marshal,  Adams 
procured  the  plaintiff,  and  one  Kennedy,  to  sign  a  bond  to 
the  United  States,  as  sureties,  conditioned  to  abide  the  decree 
of  the  court  in  the  admiralty  suit.  Adams  appeared  in  that 
suit  in  the  name  of  the  defendant,  and  answered,  and  con- 
tested the  same  in  his  name;  the  court  decided  that  the 
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United  States  1v^a«  entitled  to  recover  the  penalty,  and  judg- 
ment was  given  against  the  said  sureties  therefor,  with  costs 
and  expenses.  Adams,  in  the  name  of  the  plaintiff,  appealed 
to  the  Circuit  Ckmrt  of  the  United  States,  and,  upon  said 
appeal,  signed  a  bond,  together  with  the  plaintiff,  and  one 
Hebard,  whom  he  procured  to  sign  with  Ivitfi,  conditioned 
that  the  defefndant  should  prosecute  the  said  appeal  with  effect, 
and  pay  ^^  all  such  costs  and  expenses"  as  should  be  awarded 
against  him  as  such  appellant.  Said  appeal  was  thereafter 
brought  to  a  hearing,  and  the  decree  of  the  District  Court 
was  affirmed.  Execution  was  issued  upon  the  decree  of  the 
Circuit  Court,  and  the  plaintiff  paid  the  amount  thereof. 

The  defendant  had  no  notice  or  knowledge  of  any  of  the 
proceedings,  and  neither  directed  nor  sanctioned  them.  The 
plaintiff  then  brought  this  action  upon  the  bond,  given  upon 
the  appeal,  to  recover  the  money  which  he  thus  paid.  The 
court  decided  that  he  was  entitled  to  recover,  and  gave  judg- 
ment in  his  favor.  Other  facts,  so  far  as  necessary,  appear  in 
the  oppinion. 

A.  P.  Laning  for  the  appellant.  The  mastel*  of  a  vessel 
is  not  the  general  agent  of  the  owner.  {Mitchison  v.  Oliver^ 
5  EUis  &  B.,  419;  32  Eng.  L.  and  Eq.,  219,  232;  Ths  7W- 
hune^  8  Sumner,  144 ;  The  Flashy  Abb.  Adm.,  67 ;  Zany  v. 
Jordcm^  37  Maine,  276 ;  Story  on  Agency,  §§  118, 119.)  The 
master  cannot  bind  the  owner  in  a  home  port.  {Bryard  v. 
Ins.  Oo^  18  Pick.,  543 ;  Pike  v.  Balch^  38  Maine,  302 ;  Marvin 
on  MeK;h.  and  Salvage,  §  3.)  Defendant  is  not  precluded  from 
disputing  his  authority.  {Oardm.et  v.  Tyler,  16  Abb.,  17; 
Many  v.  Wheder,  18  Abb.',  1.) 

Oecrge  B,  Sibhard  for  the  respondent.  As  owner  plaintiff 
wafi  liable  for  Adams'  contracts.  (1  Parsons  on  Mari.  L., 
Ill ;  Flandem  v.  MerHU,  3  Barb.,  201 ;  King  v,  Lowry,  20 
Barb.,  532 ;  Provost  v.  Patchin,  5  Selden,  235 ;  Kennel  v. 
KirJc  [in  the  Court  of  Appeals],  32  Howard,  269  ;  1  Pai*son8 
on  S.  and  Ad.,  109,  112 ;  Barker  v.  Highleyy  15  J.  Scott  [N. 
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SO,  27, 109  Eng.  C.  L.  IL,  26 ;  Curtis  oo  Eights  and  Duties 
of  Se^mi^n,  194>  Under  the  couditiou  of  appeal  bond 
that  defendant  ^^shonjd  make  his  appeal  good,"  plaintiff 
was  liable  for  full  amoant  paid.  (1  Stat,  at  L,  88 
[Brightley's  Dig.  Laws,  U.  S.,  356] ;  2  Stat,  at  L.,  24* 
[Bright%'s  Dig.,  2^1] ;  2  OoniJing's  Ad.,  885.) 

Eabl,  G.  The  defendant  was  the  mere  nominal  owner  of 
the  vessel ;  aJld  as  between  him  and  Adams  tbo  latter  appears 
to  have  been  the  benefioial  owner  controlliag  th^  yessel  and 
receiving  her  entire  eamingei.  At  the  iiio»  of  the  seizure  of 
this  vessel  the  plaintiff  also  owned  a  vessel  whidi  wa9  seijced 
for  a  similar  offence,  and  he  proposed  to  A44m9  that  if  he 
wonld  procure  a  surety  for  him,  he,  plaintiff,  woiiild  sign  for 
him,  Adams.  Adams  then  did  procure  a  surety  for  him  and 
he  signed  for  Adams,  ^nah  is  the  evidence,  and  tjbe  court 
might  well  have  inferred  that  the  pjsinti^  signed  the  bond 
for  Adams'  ben^t  upon  his  credit,  and  not  upon  the  credit 
of  the  defendant  as  the  legal  owner  of  the  vessel. 

The  plaintiff  in  his  complaint  does  not  base  his  i^M  to 
recover  npon  the  first  bond,  which  he  execated  to  rel^^se  the 
vessel  from  the  marshal,  and  he  does  not,  in  his  complaint, 
even  allude  to  or  mention  that  bond,  and  he  does  not  men- 
tion the  fact  that  he  ever  incurred  any  liability  on  account 
of  that  bond,  or  that  any  judgment  or  decree  had  been  ren- 
dered against  him  as  surety  in  such  bond.  He  bases  las  right 
to  recover  entirely  upon  the  bond  given  upon  the  appeal, 
and  the  payment  q{  money  by  him  as  surety  in  such  bond. 
It  does  not  appear,  however,  that  he  ever  paid  a  dollar  as 
surety,  on  the  appeal  bond.  As.  I  understand  it,  the  pro- 
ceeding in  the  District  Oourt  was  one  in  rem  against  the 
vessel,  and  after  the  bond  was  given  to  release  the  vessel, 
the  bond  took  the  place  of  the  vessel,  and  the  decree  in  that 
conrt  was  not  one  which  could  be  enforced  in  peraonam^ 
against  die  defendant  as  owner,  because  he  did  not  sign  the 
bond,  but  it  was  a  decree  in  perwna^n  against  the  sureties, 
Wthich  conld  be  enforced  against  them  by  execulaon.    This 
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decree  was  upon  the  appeal  affirmed  in  the  Circuit  Court, 
and  a  decree  of  affirmance  was  entered  in  that  court.  Exe- 
cution was  issued  upon  this  last  decree  against  the  plaintiff, 
and  he  paid  it,  and  for  such  payment  he  brought  this  action. 
He  made  the  payment  as  defendant  in  the  decree  and  execu- 
tion, and  not  as  surety  upon  the  appeal  bond.  He  would 
have  been  equally  obliged  to  pay  the  execution  if  the  bond 
had  been  signed  by  some  one  else,  and  he  had  not  signed  it. 
Hence,  I  am  unable  to  see  how  this  action,  based  upon  a 
claim  for  money  paid  by  plaintiff  as  surety  upon  the  appeal 
bond,  can  be  maintained.  Sut  further,  the  appeal  bond  was 
not  conditioned  to  pay  the  damages,  as  well  as  costs  and 
expenses,  but  simply  to  pay  ^^  the  costs  and  expenses  "  awarded 
against  him  upon  the  appeal.  Here  there  was  no  proof 
of  the  amount  of  the  costs  and  expenses  upon  the  appeal, 
and  if  the  plaintiff  had  been  prosecuted  upon  the  appeal 
l^ond,  I  do  not  see  how  he  could  have  been  made  liable  for 
the  amount  of  the  decree  appealed  from,  as  well  as  the  costs 
and  expenses. 

Hence,  without  going  further,  we  find  abundant  reason  for 
reversing  the  judgment  appealed  from.  But  if  we  so  &r 
assent  to  plaintiff's  claim  as  to  hold  that  he,  as  surety  in  the 
appeal^  bond,  was  liable  to  pay  the  whole  amount  of  the 
decree  in  the  Circuit  Court,  and  that  he  did  pay  it  as  such 
surety,  the  result  must  be  the  same. 

We  will  assume,  as  we  must,  that  the  defendant  was  the 
legal  owner  of  the  vessel,  and  that  he  permitted  himself  to 
be  held  out  to  the  world  as  such  by  Adams,  the  master.  He 
resided  in  the  city  of  New  Tork,and  Buffalo,  in  the  same  State, 
was  the  home  port  of  the  vessel,  in  which  she  was  seized.  At  the 
time  the  appeal  bond  was  given,  the  vessel  was  in  no  peril. 
She  had  been  released  and  restored  to  the  master.  Under  such 
circumstances,  Adams  had  no  authority,  as  master,  to  prose- 
cute an  appeal,  or  to  give  the  appeal  bond.  It  is  not  necessary  to 
determine  what  authority  he  would  have  had  in  a  foreign  port, 
because  masters  have  greater  authority  in  a  foreign  than  they 
do  in  a  home  port.    He  was  in  the  home  port,  near  the  residence 
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of  the  owner,  and  conld  have  commnnicated  with  him.  A 
master,  in  a  case  of  extreme  necessity,  has  authority  to  sell 
the  cargo.  But  in  BryaM  v.  Ccmmumwealih  Ins,  Go.  (18 
Pick.,  543),  where  a  vessel  was  stranded  on  the  coast  of  Vir- 
ginia, and  the  cargo  was  landed  without  damage,  and  was 
not  of  a  perishable  nature,  and  might  have  been  kept  in  rea- 
sonable safety  until  the  owners  and  insurers,  who  lived  in 
Massachusetts,  could  be  heard  from,  it  was  held  that  the  ma&- 
ter  had  no  authority  to  seU  the  cargo,  and  break  up  the  voy- 
age, without  waiting  until  the  owners  and  insurers  could  be 
consulted.  Mr.  Justice  Putnah,  in  delivering  the  opinion 
of  the  court,  says :  ^^  It  would  be  clear  that  if  the  master 
assumed  to  act  for  the  owners  and  underwriters,  when  they 
were  present,  or  so  near  as  to  be  consulted  in  regard  to  the 
disposition  of  the  property,  his  acts,  under  such  assumption 
of  authority,  would  not  bind  them."  The  master  is  the  agent 
of  the  owner,  appointed  by  him,  and  is  authorized  to  act  for 
him  in  all  matters  which  are  fairly  embraced  within  the 
scope  of  his  appointment.  He  has  the  control  and  manage- 
ment of  the  vessel,  and  can  hire  and  discharge  seamen,  can, 
ordinarily,  purchase  supplies  and  procure  repairs  upon  the 
credit  of  the  owner,  and,  in  case  of  any  emergency,  in  the 
absence  of  the  owner,  do  whatever  is  necessary  to  save 
the  vessel  or  to  prosecute  his  voyage.  But  when  the  owner 
is  himself  present,  or  within  easy  access,  that  agency  of  the 
master,  which  is  founded  on  necessity,  disappears,  for  the 
necessity  has  ceased  to  exist.  (7  Parsons  on  Mar.  Law,  380^ 
The  contracts  which  he  is  authorized  to  make  must  relate  to 
the  condition  or  the  use  and  employment  of  the  ship.  Here 
the  owner  was  within  easy  access,  and  the  appeal  and  giving 
of  the  bond  had  no  relation  whatever  to  the  condition  or  use 
or  employment  of  the  vessel.  All  peril  to  the  vessel  had 
passed.  In  Bdden  v.  Campbell  (6  Eng.  L.  &  E.,  473),  it 
was  held  that  the  master  had  no  authority  to  borrow  money 
to  pay  for  work  already  done ;  and,  therefore,  where  the  ship, 
bound  for  Newcastle,  was  towed  into  that  port,  no  agree- 
ment having  been  previously  made  that  the  towage  was  to  be 


160  Gagsb  V,  Babcock.  [Sept., 

Opinion  of  the  Comnus^ion,  per  £aiu<,  0. 

paid  for  immediately,  aud  the  master,  six  dajs  afterward,  bor- 
rowed money  to  pay  for  tlie  towage,  it  was  held  that  the 
owner  was  not  liable.  Here  the  bond  was  given  long  after 
the  liability,  if  auy,  of  the  owner  had  been  incurred.  To 
test  il^  could  the  master  have  borrowed  money  of  the  plain- 
tiff, upon  the  credit  of  the  owner,  to  pay  the  decree  {  I  think 
not.  And  if  he  could  not  do  this,  how  could  he  bind  the 
owner  by  procuring  the  plaintiff,  in  any  way,  to  become 
surety  for  the  paymient  ol  the  decree?  Hence  I  conclude 
that  within  principles  of  law,  tl^at  admit  of  i^o  dispute,  the 
master  had  no  authority  to  bind  the  owner  to  the  plaintiff, 
by  the  contract  of  indemnity,  implied  by  his  becoming  surety 
upon  the  appeal. 

But  it  seems  to  be  claimed,  on  behalf  of  the  plaintiff  that, 
admitting  all  this,  inasmuch  as  the  d^endant  was  bound  by 
the  decrees  of  the  District  and  Circuit  Courts,  and  could  not 
impeach  them,  he  is,  irrespective  of  the  authority  of  the  mas- 
ter, bound  to  the  plaintiff,  who  became  his  surety  upon  the 
appeal.  The  master  appeared  for  the  defendant  in  those 
courts,  and  procured  an  attorney  to  appear  for  him ;  and  it 
may  be  that  he  is  so  &r  bound  by  the  decrees  pronounced 
against  him,  that  he  cannot  att^  or  impeach  them 
collaterally.  {Brown  v.  Niohda^  4tfi  N.  T.,  26.)  An 
unauthorized  attor^ney  may  appear  in  an  action  for  a  party, 
and  the  party  may  be  bound  by  the  judgment  pronounced 
against  him;  but  yet  he  may  not  be  bound  by  all  the 
attorney  may  Assume  to  do  for  him.  If  the  unauthorized 
attorney  should  procure  some  one  to  pay  or  become  security 
for  the  judgment,  he  could  not  bind  the  party.  And  suppose 
he  should  commence  a  suit  and  procure  an  attachment  or 
order  of  arrest  to  be  issued,  and  procure  some  one  to  sign  as 
surety  an  un^ertaldng,  would  it  be  claimed  that  he  could 
thus  place  the  party  for  whom  he  acted  without  authority 
under  any  obligations  to  the  surety?  And  yet  the  party 
might  be  bound  by  the  judgment.  A  person  who  becomes 
surety  for  a  party  in  a  legal  proceeding  must  see  to  it  that 
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he  becomes  such  upon  the  request  of  the  party  himsdfy  or  hie 
attorney  or  agent  duly  authorized  to  act  for  him. 

The  plaintiff's  case  is  not  strengthened  any  by  the  fact 
that  the  plaintiff  signed  the  first  bond,  and  became  liable 
thereon,  because  he  has  not  in  any  way  based  his  right  of 
action  upon  that  bond^  and  I  will  not,  therefore,  inquire 
whether  the  defendant  was  bound  to  indemnify  him  as  surety 
upon  that  bond.  But  it  may  well  be  doubted  whether  he 
was,  as  the  vessel  was  in  her  home  port,  and  the  owner 
within  easy  access  where  he  could  have  been  consulted. 

The  judgment  of  the  Circuit  and  G-eneral  Term  must  be 
reversed  and  new  trial  granted,  costs  to  abide  event. 

L£02fABD,  0.  The  evidence  was  to  the  effect  that  the 
master  defended  the- libel  against  the  propeller  L.  L  Britton, 
prosecuted  by  the  United  States  for  a  penalty  incurred  by 
running  her  and  carrying  passengers  without  an  inspection 
and  certifixsate,  as  required  by  law  for  that  purpose,  and  pro- 
cured the  plaintiff  to  become  bail  in  such  libel  proceeding  for 
the  discharge  of  the  propeller ;  and  again,  after  decree  of 
the  District  Court  of  the  United  States  for  the  penalty,  pros- 
ecuted an  appeal  to  the  Circuit  Court,  and  procured  the 
plaintiff  to  become  bail  on  such  appeal,  without  any  commu- 
nication or  consultation  with  the  defendant  as  owners  These 
proceedings  were  had  in  the  District  Court  for  the  northern 
district  of  New  York,  and  the  propeller  was  arrested  and 
the  bail  given,  and  the  defence  interposed  at  Buffalo,  while 
the  defendant  resided  in  the  city  of  l^ew  York.  The  justice 
of  the  Supreme  Court,  before  whom  this  action  was  tried, 
has  found  as  a  fact  that  the  master,  as  the  agent  of  the 
defendant,  prosecuted  such  appeal,  and  as  such  agent  applied  ' 
to  the  plaintiff  to  become  bail  on  the  appeal,  and  that  the 
plaintiff  with  the  master  and  another  executed  the  appeal 
bond. 

The  said  justice  has  also  Ibund,  as  a  conclusion  of  law,  that 
the  master  had  authority,  as  agent  of  the  defendant,  to  pro- 
cme  the  plaintiff  to  execute  said  bond  for  the  defendant ;  that 

SicKBLs — ^VoL.  m         21 


162  Gagxb  V,  Bajboock.  [Sept, 

Opinion  of  the  Oomnusskm,  per  Lbonabd,  C 

the  defendant,  having  the  l^al  title  to  the  eaid  propeller,  and 
allowing  himself  bo  to  be  held  out  to  the  world,  is  liable  on 
the  obligations  entered  into  for  the  boat  at  the  roqnest  of  the 
master. 

It  is  entirely  clear  from  the  evidence,  as  well  as  from  the 
fiots  and  conclusions  of  law  found  by  the  sdd  justice,  that  the 
only  authority  of  the  master  to  defend  the  libel,  procure 
the  plaintiff  to  beoome  bail  for  the  discharge  of  the  propeller, 
take  the  appeal,  and  procure  the  plaintiff  also  to  become  bail 
on  the  appeal  as  agent  of  the  defendant,  was  derived  from  his 
relation  to  the  propeller  as  master,  the  defendant  being  her 
owner. 

The  rule  as  to  the  authority  of  the  master  at  a  home  port  to 
pledge  the  owner's  credit  is  as  follows :  ^^  If  the  -owner  or  his 
personal  agent  be  at  the  port,  or  so  near  to  it  as  to  be  reason- 
ably expected  to  interfere  personally,  the  master  cannot, 
unless  specially  authorised,  or  unless  there  be  some  usual  cus- 
tom of  trade  warranting  it,  pledge  the  owner's  credit  at  all ; 
bnt  must  leave  it  to  him  or  his  agent  to  do  what  is  necessary." 
(Abb.  on  Ship.,  pp.  140, 141  [maiginal],  and  cases  there  cited.) 
The  rule  is  different  if  the  vessel  be  at  a  foreign  port  or  at  a 
distance  from  the  owner^s  residence,  and  the  necessity  is 
pressing.  Then  the  occasion  authorises  the  master  to  act  at 
once  and  pledge  the  owner's  credit. 

In  the  ease  before  the  court  there  was  no  pressing  emer- 
gency. The  vessel  was  at  Buffiilo  and  the  owner  at  New 
York.  Communication  with  the  owner  required  but  two  or 
three  days.  He  could  have  been  readily  consulted  and  his 
wishes  ascertained.  Under  the  general  authority  of  the  mas- 
ter, he  had  not  the  least  authority  to  bind  the  owner  to  the 
plaintiff  for  becoming  security  for  bonding  the  propeller  on 
the  arrest,  or  afterwards  for  the  appeal  bond.  In  fact,  there 
appears  to  have  been  not  the  shadow  of  a  defence  to  the  libel, 
so  far  as  the  testimony  of  the  apostles  shows,  and  it  should  not 
have  been  defended.  It  appears  to  have  been  done  on  the 
caredit  of  the  master,  in  fact,  inasmuch  as  he  undertook  to  be 
bail  for.the  plaintiff  for  the  discharge  of  his  vessel,  arrested  for 
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a  violatioQi  of  the  same  law,  and  iQCurring  the  penalty  therefor 
OB  the  same  ooeasion,  if  the  plaintiff  would  unite  with  him  in 
giving  seeoidty  to  obtidn  tiie  discharge  of  the  L.  L.  Britton* 
There  should  be  a  new  trial,  with  costs  to  abide  the  event. 

All  cQuopr. 

Judgment  reversed. 


MoBBis  F.  James,  Bespondent,  v.  Shijbael  B.  Ouslet, 

late  Sheriff,  etc,  Appellant. 

Where  a  depalgr  sUeriff,  after  he  had  letamed  an  execution  nuUa  hona^  ^th 
the  consent  of  the  plaint;iff 'b  attorney  and  the  county  clerk,  procured  the 
same  from  the  clerk's  office,  erased  the  return,  and  by  virtue  thereof 
levied  upon  and- sold  property,— .£R^,  that  the  execution  was  irregular, 
but  not  void,  and  that  the  deputy  having  treated  it  as  valid  process, 
neither  he  nor  his  principal  could  refuse  to  answer  £>r  the  money 
collcjCted  thereon.    (Gray,  C,  dissenting.) 

(Argued  Hay  7, 1871 ;  decided  September  term,  1871.) 

Apfbal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  district,  affirming  a  judgment  in 
fitvor  of  the  plaintiff,  entered  upon  the  decision  of  the  court 
on  a  trial  without  a  jiuy. 

The  action  was  brought  against  the  defendant,  as  sheriff  of 
the  county  of  St.  Lawrence,  to  recover  damages  for  not  return- 
ing certain  executions,  and  not  paying  over  moneys  collected 
thereon. 

The  judge  before  whom  the  cause  was  tried  found  the  fol- 
lowing facts:  From  January  1, 1859,  to  December  81,  1861, 
tiie  defendant  was  sheriff  of  t^e  county  of  St.  Lawrence,  and 
Joel  Houghton  was  one  of  his  deputies.  On  the  24th  of 
October,  1860,  the  plaintiff,  Morris  F.  James,  recovered  a 
judgment  in  the  Supreme  Court  against  Thomas  6.  James  for 
$6,224.49,  which  was  duly  docketed  and  execution  issued 
thereon  on  the  27th  day  of  October,  1860,  and  delivered  to 
said  Houghton  as  deputy  sheriff,  and  on  the  same  day  the.. 
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deputy  made  a  levy  on  a  store  of  goods  beloiiging  to  the 
defendant  therein,  and  npon  such  exeeation  the  deputy 
received  eighty  dollars  in  cash ;  and  on  the  29th  day  of  Octo- 
ber, 1860,  the  said  Thomas  B.  James  made  a  general  assign- 
ment to  D.  Magone,  Jr.,  for  the  benefit  of  creditors,  and  by 
virtue  thereof  Bfagone  entered  into  the  possession  of  said 
store  of  goods,  subject  to  said  levy. 

On  the  7th  day  of  December,  1860,  Magone,  as  assignee, 
sold  the  store  of  goods  to  Morris  F.  James,  the  plaintiff,  and, 
among  other  considerations,  in  payment  of  said  judgment ; 
and  afterward  the  said  Morris  F.  James  told  the  deputy  sheriff 
to  let  the  goods  in  the  store  stand,  and  do  nothing  further 
with  them  until  instructed ;  and  no  further  instructions  were 
given,  and  no  further  act  done  under  said  execution  by  said 
deputy. 

On  the  22d  of  November,  1860,  a  judgment  was  recovered 
by  Eobinson  &  Parsons  against  Thomas  B.  James  for 
$1,159.79,  and  on  the  23d  of  November,  1860,  execution  was 
duly  issued  thereon,  and  delivered  to  said  Houghton  as 
deputy  sheriff.  On  the  13th  December,  1860,  said  deputy 
returned  said  execution  ntiUa  bona,  and  filed  the  same  in  the 
office  of  the  clerk  of  St.  Lawrence  county,  and  afterward, 
with  the  assent  of  the  plaintiff's  attorney,  procured  the  exe- 
cution from  the  clerk's  office,  erased  his  return  and  the  filing 
therefrom,  and  then,  by  virtue  of  said  execution,  took  posses- 
sion of  and  removed  a  quantity  of  goods  then  in  said  store 
formerly  occupied  by  Thomas  B.  James,  and  owned  by  him, 
but  then  in  possession  of  the  plaintiff  Morris  F.  James,  and 
on  the  29th  of  April,  1861,  sold  the  same  at  sheriff's  sale  for 
a  sum  sufficient  to  pay  said  execution,  with  interest  and 
expenses  of  sale,  and  that  but  $273.50  of  the  proceeds  of  the 
sale  was  received  by  the  attorney  in  said  execution,  and  the 
remainder  by  the  said  deputy,  and  that  has  not  been  paid 
over,  and,  although  demanded,  has  been  refused. 

On  the  4th  day  of  June,  1863,  another  return  n/uUa  hona 
was  made  by  said  deputy  on  said  execution,  and  filed.  The 
amount  due  on  said  execution,  August  18, 1864,  was  $1,182.92. 
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On  the  22d  Janaary,  1864,  Eobinson  &  Parsons  sold  and 
assigned  to  the  plaintiff,  Morris  F.  James,  the  jadgment  in 
their  iavor  against  Thomas  B.  James. 

From  these  facts  the  judge  concluded  that  the  action  was 
properly  brought  against  the  defendant,  as  late  sheriff;  and 
that  the  plaintiff  was  entitled  to  recover  $1,132.92  and  costs. 

John  H,  Reynolds  for  appellant.  An  oflBcer,  without  pro- 
cess, is  no  officer  in  the  case  in  which  he  assumes  to  act. 
(^Comtrwnwealik  v.  Kena/rd^  8  Peck.,  133.)  The  execution, 
with  return  filed,  all  its  force  and  vitality  as  a  process  is  spent. 
{Champenau  v.  White,  1  Wend.,  92 ;  Waldron  v.  Da/viaony 
15  id.,  575 ;  Dalton  on  Sheriffs,  34 ;  Clark  v.  Lymany  10 
Pick.,  47  id.,  169;  Syinoiidv.  Catlmy  2  Gaines,  61.)  The 
mere  taking  it  from  the  clerk's  office  imposed  no  official  duty 
upon  the  deputy.  {Ed parte  Bead^  4  Hill,  67?;  Waldron  v. 
Davidsoriy  15  Wend.,  575;  Moreton  v.  Iforetan,  5  Barb., 
296.)  The  sheriff  is  not  responsible  for  the  acts  of  the 
deputy,  unless  done  in  the  time  of  official  duty.  {Gorham  v. 
Gale,  7  Cow.,  739 ;  People  v.  Schuyler ,  5  Barb.,  166.)  The 
deputy,  in  making  sale,  did  not  act  by  virtue  of  his  office ; 
the  return  made  is  conclusive.  (Dalton  on  Sheriffs,  134; 
Clarke  v.  Lyinan,  17  Peck.,  47,  169.)  The  execution  could 
not  be  taken  from  the  files  without  the  order  of  the  court. 
{Barker  v.  Bermmger,  14  N.  Y.,  278.)  His  act  in  doing 
so  and  subsequent  proceedings,  were  as  the  agent  of  the 
plaintiff  and  not  on  behalf  of  the  sheriff.  {Moulton  v. 
Mo7^tony  8  Barb.  R.,  286 ;  Gorham  v.  Gale,  7  Cow.  R.,  739 ; 
Coming  v.  Sutherlcmd,  3  Hill,  652.) 

Z.  HaAroocky  Jr,,  for  respondent.  If  there  was  anything 
wrong  in  taking  the  execution  from  the  file  and  proceeding 
under  it,  it  amounted  to  no  more  than  a  mere  irregularity, 
and  of  that  the  sheriff  cannot  take  advantage.  (Kimball  v. 
Munger,  2  Hill,  365 ;  Berry  v.  Riley,  2  Barb.,  307 ;  SmiUi 
V.  MoGowan,  3  Barb.,  405 ;  Mickles  v.  Toudey,  1  Cow., 
114 ;  Wolden  v.  Davidson,  15  Wend.,  579 ;  People  v.  Ihm- 
ning,  1  Wend.,  16.) 
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Eabl,  0.  After  the  deputy  sheriff  Houghton  had  returned 
the  execution  in  the  case  of  JSobinson  <6  Parsons  v.  Thomas 
B,  James  to  the  clerk's  office,  by  the  consent  of  the  attorney 
for  the  plaintiffs  therein  and  of  the  county  derk,  he  procured 
the  same  from  the  clerk's  office  and  erased  therefrom  the 
return  he  had  made  thereon.  He  then  made  the  levy  and 
sale,  and  realized  the  money  recovered  in  this  action.  He 
levied  upon  and  sold  the  property,  claiming  to  act  as  deputy 
sheriff. 

This  execution  was  not  absolutely  void  in  the  hands  of  the 
deputy.  It  was  still  process  of  the  court,  and  was  merely 
irregular.  The  court,  upon  application  of  the  deputy  sheriff, 
could  have  authorized  its  withdrawal  from  the  clerk's  office 
and  the  cancellation  of  the  return  and  filing,  and  it  would 
then  have  been  valid  and  regular  process  in  his  hands.  {Bar- 
her  V.  Bininger^  14  N.  Y.,  271.)  And  even  after  the  second 
return  of  this  process  the  court  could,  nunc  pro  ttsnCy  have 
canceled  the  first  return  and  filing,  and  thus  validated  the 
other  proceedings  under  the  execution.  All  this  shows  that 
the  process  was  not  absolutely  void.  If  it  was,  the  court 
could  not  validate  it. 

Hence,  the  deputy  sheriff  realized  this  money  upon  process 
simply  irregular;  and  this  being  so,  the  defendant,  as  sheriff 
is  liable  for  it.  In  The  People  v.  Dwn/mng  (1  Wend.,  16), 
a  deputy  sheriff  collected  money  upon  an  execution  which 
had  been  issued  without  seal.  The  deputy  kept  the  money 
and  was  insolvent.  The  court  say :  "  The  only  question  is, 
whether  the  process  is  void  or  erroneous  ?  The  sheriff  sup- 
posed it  void,  and  that  the  sureties  of  the  deputy  were  not 
responsible  to  him  for  the  money  received  on  the  execution. 
This  is  a  mistake.  The  process  was  erroneous  and  not  roid^ 
and,  therefore,  amendable;  and  the  money  having  been 
received  by  the  deputy,  odUyre  officii^  his  sureties  are  liable, 
and  the  sheriff  is  responsible  to  the  plaintiff.  The  party  not 
having  applied  to  set  aside  the  execution,  the  sheriff  cannot 
avail  himself  of  any  defects  in  it,  and  must  pay  the  money  or 
stand  committed."    In  Walden  v.  Davison  (15  Wend.,  575) 


1671.]  Jambs  v,  GububY,  167 


Opinion  of  the  ComjuiaBion,  per  Eabl,  C. 


the  point  decided  as  embodied  in  the  headnote  is  as  follows: 
"Where  the  deputy  of  a  sheriS  receives  an  execution  com- 
mandingy  not  his  principal,  but  the  sherifi  of  another  county, 
to  make  the  money  for  which  the  process  issues,  the  deputy 
may  refuse  to  execute  the  writ ;  but  if  he  does  proceed  and 
collect  the  money,  having  become  possessed  of  it  under  color 
or  by  virtue  of  his  office,  his  principal  is  liable  to  the  plaintiflE, 
for  the  money  thus  collected,  in  an  action  for  money  had  and 
received.  The  execution  in  such  caae  being  avoidable  merely, 
is  amendable."  The  execution,  in  the  body  of  it,  commanded 
the  sheriff  of  Cattaraugus  instead  of  the  sheriff  of  Allegany, 
of  which  Davidson  was  the  sheriff. 

In  this  case  the  deputy  sheriff  oould  have  left  the  execution 
in  the  clerk's  office  and  have  stood  upon  the  return  he  had 
made,  and  even  after  he  had  got  it  back  from  the  clerk's  office 
he  could  have  refused  to  have  acted  under  it  on  the  ground 
that  it  would  not  protect  him  as  against  the  defendant  in  the 
execution.  But  having  taken  the  execution  and  acted  upon 
it,  he  cannot  now  set  up  its  irregularity.  Having  treated  it 
as  valid  process,  neither  he  nor  his  principal  can  refuse  to 
answer  for  the  money. 

It  is  not  true,  as  claimed  by  the  learned  counsel  for  the 
appellant,  that  a  sheriff  is  not  liable  for  acts  of  his  deputy 
done  by  color  of  his  office  merely,  and  that  he  is  liable  only 
for  those  acts  of  his  deputy  which  he  does  strictly  by  vwPus 
of  his  office*  The  true  rule  is  laid  down  by  Mr.  Justice 
Bbonson,  in  WaJden  v.  Dtwisony  supra^  as  follows :  On  ascer* 
taining  whether  the  sheriff  is  answerable  for  the  acts  of  his 
deputy,  the  question  is  whether  the  latter  did  an  official  or 
mere  personal  act.  If  the  act  is  personal  only,  and  does  not 
relate  to  his  duty  as  an  officer,  he  is  not  the  agent  or  servant 
of  the  sheriff;  but  if  he  execute  process  under  color  or  by 
virtue  of  his  office,  the  sheriff  is  answerable  for  the  conse- 
quences. It  is  not  necessary  to  charge  him  that  the  act  of 
the  deputy  should  in  all  cases  be  lawful,  or  one  which  he 
might  rightfully  do  under  the  process,  if  it  were  so.    The 
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sheriff  would  not  be  liable  where  the  deputy  takes  the  pro- 
perty of  some  other  person  than  the  judgment  debtor. 

"V^ithin  the  rule  here  laid  down,  which  is  fully  sanctioned 
by  principle  and  authority,  the  sheriff  in  this  case  is  answer- 
able for  the  act  of  his  deputy,  and  must  respond  for  the  money 
in  his  hands.    The  judgment  should  be  affirmed  with  costs. 

Gray,  C.  (dissenting).  I  cannot  concur  in  the  opinion 
expressed,  that  this  execution  ^^  was  not  absolutely  void  in  the 
hands  of  the  deputy."  In  the  case  of  Walden  v.  Davison  (15 
Wend.,  575),  relied  upon  as  authority  to  sustain  it,  the  attorney 
wlio  issued  the  execution  had  the  right  to  issue  it,  and  the  sheriff 
who  received  it  had  the  right  to  receive  it ;  it  was  not  void,  but 
merely  irregular,  for  want  of  adherence  to  prescribed  rules 
in  issuing  it,  the  result  of  an  innocent  mistake ;  in  this  case 
the  execution  had  been  returned  and  filed  in  the  office  of 
the  clerk  of  the  proper  county,  and  thus  placed  beyond  the 
legal  control  of  the  attorney  who  issued  it,  or  the  deputy 
who  returned  it,  having  become  in  all  respects ^t/nc^tw  offioio; 
it  became  then  a  part  of  the  official  <)uty  enjoined  upon  the 
clerk  to  preserve  it  in  the  condition  in  which  he  received 
it  (1  R.  S.,  5  ed.,  866,  §  108),  until  the  court,  whose  process 
it  was,  should  otherwise  direct.  The  neglect  of  this  duty  (if 
he  permitted  the  deputy  to  take  it  from  his  files),  was  a  mis- 
demeanor on  his  part.  (3  id.,  979,  §  53.)  And  if  the  deputy, 
who  after  procuring  the  execution  from  the  clerk's  office 
erased  his  return  and  the  clerk's  filing  therefrom  with  intent 
to  defraud,  he  was  guilty  of  forgery.  (3  id.,  950,  §  25,  subs. 
1  and  2.)  The  case  is  without  evidence  to  show  that  the 
defendant  was  in  any  way  informed  of,  or  that  he  ever  sane* 
tioned  these  wrong  acts  of  the  deputy ;  and  it  appears  that 
the  deputy  retained  in  his  own  hands  the  funds  collected,  and 
refused  to  comply  with  the  plaintiff's  demand  to  pay  them 
over.  ^'  Men  seldom  do  unlawful  acts  with  innocent  intentions ; 
the  law  presumes  every  act  in  itself  unlawful,  to  have  been 
criminally  intended  until  the  contrary  appears ; "  and  the  bur- 
den of  disproving  a  criminal  intent  is  thrown  upon  the  accused. 
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(2  Bishop  on  Criminal  Proceedings,  615.)  The  preenniption 
of  a  criminal  intent  arising  from  the  anlawful  acts,  is,  in  this 
instance,  strengthened  by  the  circumstance  of  his  retaining 
and  refusing  to  pay  over  the  fnnds  collected,  but  it  is  quite 
unnecessary  to  determine  the  degree  of  wrong  committed  by 
him.  It  is  Bui&cient,  to  render  the  execution  void,  that  the  act 
of  taking  it  from  the  clerk's  office  and  erasing  the  return 
indorsed  upon  it  was  impliedly,  at  least,  forbidden  by  law 
(Clarky.  Zyman,  10  Pickering,  45,48),  and  no  more  the  act  of 
the  sheriff,  because  his  deputy  proceeded  under  color  of  office, 
than  if  he  had  been  destitute  of  process  {ex  pa/tte  Meed,  4t 
Hill,  572,  573),  and  hence  the  judgment  should  be  reversed. 

For  affirmance,  Eabl,  Hunt  and  Lbonabd,  CC. 

For  reversal,  Gbay,  C. 

LoTT,  Ch.  C,  not  voting. 

Judgment  affirmed. 


EvALiNE  Smtth,  Bespondent,  v.  Hekbt  Yan  Olinda  et  al., 

Appellants 

One  who  Aimishes  the  credit,  and  in  whose  name  a  businiesB  is  carried  on, 
is  the  legal  owner  of  the  property  purchased  upon  his  credit  and 
employed  in  the  business,  although  the  beneficial  interest  in  the  busi- 
ness is  in  another. 

In  an  action  for  conversion  of  personal  property,  defendants  justified  under 
a  judgment  and  execution  against  a  third  person  who  carried  on  business 
in  plaintiff  *s  name,  as  her  agent,  and  with  materials  and  labor  purchased 
and  procured  upon  her  credit  The  property  levied  upon  was  thus  manu- 
Ikctnred.  Upon  the  trial  defendants  offered  to  prove  that  plaintiff  allowed 
the  execution  debtor  to  use  her  name  and  credit  to  carry  on  business  for 
his  sole  benefit  The  court  excluded  the  evidence.  The  court  also 
refused  to  submit  to  the  jury  the  question  whether  such  an  arrangement 
was  fhindulent  and  void  as  to  creditors. 

Seld^  no  error ;  that  no  fhrad  could  be  deduced  therefrom.  {Booth  v.  Bunee^ 
24  N.  T.,  092,  disthignished.) 

(Aigued  May  10th,  1871 ;  decided  September  term,  1871.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  district,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

SicKEi^ — Vol.  III.         22 
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The  action  was  to  recover  for  the  alleged  wrongful  con- 
version of  a  wagon  by  the  defmdants. 

The  defendants  denied  the  allegations  of  the  complaint,  and 
alleged  the  recovery  of  a  judgment  in  the  Supreme  Court,  in 
favor  of  Yan  Olinda  against  James  H.  Smith  and  George 
Smith,  in  1862 ;  an  execution  issued  thereon,  and  delivered 
to  the  defendant  Davis,  as  a  deputy  sheriff^  under  which  the 
wagon  was  levied  on  and  sold  as  the  property  of  James  H. 
Smith. 

At  the  trial,  it  appeared  that  the  plaintiff  rented  a  shop, 
and  purchased  the  necessary  tools  and  stock  to  carry  on  the 
business  of  wagon  making,  on  her  own  credit,  in  1860,  giving 
her  notes  for  the  amount,  which  were  afterward  paid  out  of 
the  income  and  earnings  of  the  business.  James  H.  Smith 
was  employed  as  the  agent  of  the  plaintiff,  to  superintend 
and  carry  on  the  business,  under  an  agreement  with  the  plain- 
tiff, who  was  his  step-mother,  that  he  should  have  for  his 
services  a  good  living  out  of  the  business.  He  made  all  the 
purchases,  employed  workmen  and  collected  the  debts  due,  as 
the  agent  of  his  mother,  and  in  her  name,  and  applied  the 
income  to  the  payment  of  her  liabilities  contracted  in  the  said 
business.  She  was  possessed  of  property  and  credit.  The 
wagon  levied  on  was  built  at  the  shop,  with  stock  and  mate- 
rials so  purchased.'  On  the  part  of  the  defendants  it  appeared 
in  evidence  that  said  James  had  been  engaged  in  the  same 
business  on  his  own  account,  prior  to  1860,  and  &iled ;  that 
thjB  debt  due  to  the  plaintiff  was  contracted  prior  to  that  date ; 
that  the  plaintiff  had  put  into  the  business  no  money  except 
the  sum  of  fifteen  dollars,  which  the  said  James  had  obtained 
from  her  to  make  up  a  sum  when  he  went  to  Albany  to  make 
some  purchases  for  the  business ;  that  she  had  not  received 
anything  from  the  business ;  that  no  account  was  kept  of  the 
money  received  in  it,  and  none  was  rendered  to  the  plaintiff; 
that  the  business  amounted  to  $1,000  or  $2,000  a  year ;  nothing 
was  said  as  to  what  was  to  be  done  with  the  income  over  and 
above  the  living  of  the  said  James ;  that  he  had  paid  out  all 
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that  had  been  received  for  labor  employed,  rent  of  the  shop^ 
and  the  tools  and  stock  purchased,  and  his  own  expensea* 

It  also  appeared  on  the  part  ol  the  plaintiff,  that  the  entire 
earnings  did  not  exceed  the  amount  of  her  liabilities. 

The  recovery  of  the  judgment,  the  issuing  of  the  execution, 
and  the  levy  thereunder  were  admitted*  It  was  also  admitted 
that  the  defendant  Davis  was  deputy  sheriff^  and  acted  under 
the  said  execution,  and  that  Yan  Olinda  was  ti&e  plaintiff 
therein  and  directed  the  said  levy. 

The  defendants  then  offered  to  prove  that  the  plaintiff  gave 
James  H.  Smith  the  right  to  carry  on  the  business  of  wago& 
making  and  blacksmithing,  in  her  name,  and  on  her  credit^ 
for  his  sole  benefit,  and  claimed  that  its  effect  was  to  hinder, 
delay  and  defraud  the  creditors  of  said  Smith.  The  court 
sustained  an  objection  thereto  by  the  plaintiff,  and  the 
defendants  excepted. 

The  defendants  asked  to  have  the  question  submitted  to 
the  jury,  whether  the  arrangement  between  the  plaintiff  and 
James  H.  Smith  was  not  fraudulent  and  void  as  against  his 
creditors.  The  court  denied  this  request,  and  the  defendants 
excepted. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $1S5,  for 
which  sum,  with  costs,  judgment  was  entered  against  the 
defendants* 

H.  B.  Cushney  for  the  appellants.  The  arrangement 
between  plaintiff  and  James  M.  Smith  was  a  mere  cover,  and 
fraudulent  and  void  as  to  creditors.  {Booth  v.  BunoSy  24 
N.  Y.,  592,  695.)  The  question  of  fraud  is  for  the  jury. 
{Bishop  V.  Cooky  13  Barb.,  326 ;  Wakemcm  v.  DaUey^  44 
Barb.,  498,  503 ;  Thimfpson  v.  Blanchardy  4  N.  Y.  R.,  303 ; 
Ford  V.  WiUiamSy  24  N.  Y.  R,  359.) 

J.  M.  Carroll  for  the  respondent.  The  arrangement  was 
not  fraudulent.    {BuoTdey  v.  WdU,  33  N.  Y.,  518.) 

Leonard,  C.  I  am  unable  to  perceive  any  error  in  this 
case.    The  case  of  Booth  v.  Bunce  (24  N.  Y.,  592)  is  much 
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relied  on  by  the  defendants'  couneel.  There  the  execution 
creditor,  who  had  levied  on  and  purchased  the  property  in 
question,  offered  to  prove  that  the  corporation,  from  whose 
possession  it  was  taken,  was  organized  to  defraud  the  credi- 
tors of  the  debtor  in  the  execution.  The  Court  of  Appeals 
held  that  it  was  error  to  exclude  such  evidence. 

The  question  in  this  case  is  not  at  all  the  same.  Here  the 
offer  was  to  prove  that  the  plaintiff  allowed  the  execution 
debtor  to  use  her  name  and  credit  to  carry  on  business  for  his 
sole  benefit.  There  is  no  fraud  in  such  facts,  nor  can  any  be 
deduced  from  them.  She  might  have  allowed  the  use  of  her 
name  and  capital,  giving  the  whole  profits  to  her  step-son, 
without  any  injuiy  to  his  creditors.  If  he  acquired  any  pro- 
perty thereby,  it  would  belong  to  his  creditors,  but  clearly 
not  her  property  which  the  step-son  or  debtor  was  allowed  to 
use.  It  is  the  same  with  property  acquired  on  her  credit. 
The  property  so  acquired  belongs  to  her. 

If  there  is  any  evidence  showing  fraud  or  a  fraudulent  intent, 
the  case  must  go  to  the  jury ;  but  I  am  entirely  unable  to 
discover  any  &cts  in  this  case  that  would  support  any  such  con- 
clusion. It  is  not  in  question  by  any  fact  in  the  case  that  the 
wagon  levied  on  was  made  with  materials  and  labor  procured 
on  her  credit.  She  was  the  owner  of  the  wagon,  and  there 
was  nothing  in  the  evidence  on  which  the  jury  could  find  her 
title  to  be  fraudulent.  The  judgment  should  be  afiirmed 
with  costs. 

All  concur. 

Judgment  affirmed. 
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• 

To  constitute  a  doad  upon  title,  it  is  sufficient  that  there  be  a  deed,  Talid 

upon  its  face,  accompanied  with  a  claim  of  title,  under  such  circum- 
stances that  a  court  of  equity  can  see  that  the  deed  is  likely  to  work 
mischief  to  the  real  owner.  It  is  not  necessaiy  in  order  to  maintain  an 
action  to  remove  the  doud  and  quiet  the  title,  that  the  claimant  should 
have  a  prima  fdoie  record  title,  which  the  real  owner  must  call  in 
extrinsic  evidence  to  overthrow. 
Plaintiff  purchased  and  paid  for  certain  real  estate,  directing  the  vendor  to 
execute  to  her  a  deed  conveying  the  same  to  her,  with  a  proviso  therein* 
that  if  her  son  should  pay  her  |200  per  year  during  her  life,  he  should 
have  the  property  after  her  death.  By  mistake,  the  deed  was  so  drawn 
as  to  grant  the  land  to  her  in  trust  for  her  son,  upon  certain  conditions, 
not  being  a  trust  recognized  by  the  statute  of  uses  and  trusts.  Plaintiff 
received  the  deed  without  examination,  and  did  not  discover  the  mistake 
for  several  months  thereafter.  When  she  did  discover  it,  with  the  con- 
cur! ence  of  her  son,  who  reftised  to  take  under  the  deed,  she  returned  it 
to  her  grantor,  when  the  same  was  destroyed,  and  a  new  deed  was  exe- 
cuted and  delivered  to  her,  conveying  the  premises  in  fee ;  subsequently 
the  premises  were  levied  upon,  advertised  and  sold,  under  an  execution 
against  the  son.  The  purchaser  at  the  sheriff's  sale  claimed  that  the 
son  had  the  title  to  the  premises  or  an  interest  therein,  which  he  had 
purchased,  and  this  he  threatened  to  enforce. 


174  Fonda  v.  Sage  et  aL  [Jan«, 


Statement  of  case. 


Edd,  that  there  was  not  a  valid  and  elSectaal  deliveiy  and  acceptance  of 
the  first  deed,  so  as  to  pass  the  title ;  that  the  son  had  no  interest  in  the 
premises,  and  that  an  action  to  quiet  the  title  could  be  maintained. 

Even  if  there  was  such  a  delivery,  and  the  mistake  could  not  be  corrected 
without  the  aid  of  the  court,  the  plaintiff  remained  the  equitable  owner, 
with  rights  superior  to  the  purchaser  at  the  sheriff's  sale ; '  and  with  aU 
the  necessary  parties  before  it,  the  court  could,  in  an  action  brought  to 
quiet  the  title,  establish  plaintiff's  title  under  the  second  deed,  and  annul 
any  daim  of  title  under  the  first 

(Argued  September  19, 1871 ;  decided  January  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Oonrt  in  the  fieventh  judicial  district,  affirming  a 
judgment  entered  in  favor  of  the  plaintiff  upon  the  report  of 
a  referee. 

The  action  was  brought  to  remove  a  cloud  upon  plaintiff's 
title  to  certain  real  estate  in  the  county  of  Livingston.  It  is 
reported  below,  in  46  Barb.,  109.  The  material  facts  m 
found  by  the  referee  are  as  follows:  That  the  plaintiff 
agreed  with  her  father,  Samuel  T.  Vary,  for  the  purchase  by 
her  of  the  premises  described  in  the  complaint,  in  September, 
1857;  ih^  after  this  agreement  and  before  it  was  executed, 
she  directed  Vary  to  convey  the  premises  to  her,  but  to 
insert  in  the  conveyance  a  clause  "  to  the  effect  that,  provid- 
ing said  Pranklin  J.  Fonda,  her  son,  should  pay  her  the  sum 
of  $200  annually  during  her  natural  life,  then  he  should  have 
and  own  said  premises  after  her  death ;"  that  plaintiff  paid 
the  purchase-money  wholly  out  of  her  own  funds ;  that  subse- 
quently, and  in  December,  1857,  Vary  and  wife  executed  and 
delivered  to  the  plaintiff  a  deed  of  the  premises,  in  trust  for 
Franklin  J.  Fonda,  on  condition  that  he  should  pay  her  $200 
annually  during  her  life,  and  in  case  of  default  the  convey- 
ance should  become  null  and  void,  and  ^^  Franklin  J.  Fonda 
should  forfeit  the  right  and  title  in  and  to  said  premises ;" 
that  the  plaintiff  was  ignorant  of  the  contents  of  this  deed, 
and  remained  so  until  July,  1858,  at  which  time  Franklin  J. 
Fonda  examined  it,  refused  to  comply  with  its  conditions, 
and  advised  the  plaintiff  to  get  from  her  father  another  deed. 
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Thereupon,  with  the  cx^ifieat  of  Somnel  T.  Yary,  the  deed 
was  retnmedy  caaeeled  and  destroyed,  and  a  new  deed  exe- 
catedy  conveying  to  h^  the  premises  without  condition.  This 
deed  was  recorded  in  September,  1868.  That  the  first  deed 
was  never  recorded;  that  Franklin  at  the  time'of  its  execution 
was  a  minor,  but  when  he  repudiated  it  was  in  his  twenty-first 
year.  He  never  took  possession  of  the  premises,  or  claimed 
any  right  therein,  nor  did  he  ever  pay  or  offer  to  pay  the 
$200  annually  or  any  psrt  thereof.  He  also  finds  that  the 
defendant,  Helen  T.  Fonda,  on  the  24th  of  March,  1862, 
recovered  a  judgment  against  Franklin,  which  would  be  a 
lien  upon  the  premises  in  question  if  he  was  the  owner  of  the 
land.  That  defendants  caused  an  execution  to  be  issued,  and, 
claiming  that  he  had  an  interest  in  the  premises  liable  to  sale, 
sold  the  same  under  the  execution ;  that  the  defendants  claim 
that  by  virtue  of  the  first  deed  by  Vary,  above  referred  to, 
Franklin  J.  Fonda  became  and  was  the  owner  of  the  pre- 
mises, or  that  he  had  some  interest  therein  liable  to  be  sold 
on  execution ;  that  upon  the  sale  by  the  sheriff,  the  premises 
were  bid  off  by  Bparrow  8.  Sage,  and  the  sheriff's  certificate 
executed,  which  was  "filed  and  recorded ;  that  on  the  14th  of 
August,  1^63,  the  plaintiff  requested  the  defendants  to  release 
their  claim  upon  the  premises  acquired  as  above,  but  they 
refused  to  do  so,  and  Sparrow  S.  Sage  then  insisted  that  he 
was  ^ititled  to  a  deed,  and  should  procure  one  from  the 
sheriff,  in  consequence  of  the  said  sale ;  that  proof  of  the  con- 
tents of  the  first  deed  can  only  be  made  by  a  few  witnesses ; 
that  Samuel  T.  Yary,  the  most  important,  is  aged  and  not 
likely  to  survive  many  years  (he  has  since  died).  Calvin 
Yary,  who  drew  the  deed,  and  the  officer  who  took  the 
acknowledgments,  are  both  dead.  The  referee  found  as  con- 
clusions of  law :  1st.  That  the  plaintiff  is,  and  ever  since  the 
making  and  delivery  of  the  last  above  mentioned  deed  exe- 
cuted by  Samuel  T.  Yary  and  his  wife  to  her  has  been,  the 
owner  in  fee  simple  of  the  premises  described  in  the  complaint. 
2d.  That  said  Franklin  J.  Fonda  has  no  title  to  or  interest 
in  said  premises.    8d.  That  the  sale  of  said  premises  by  said 
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sheriff  to  the  said  Sparrow  S.  Sage  did  not  vest  in  him  any 
title  to  or  interest  in  said  premises ;  bnt  that  sach  sale  and  the 
making  and  filing  the  sheriff's  certificate  thereof,  in  connec- 
tion with  the  &ct  of  the  making  and  delivery  and  destruction 
of  said  first  above  mentioned  deed,  and  the  dispute  about  its 
contents,  does  constitute  a  cloud  upon  the  plaintiff's  title  to 
said  premises,  and  puts  her  title  in  jeopardy,  and  also  consti-* 
tutes  a  serious  obstacle  in  the  way  of  her  selling  said  premises. 
4th.  That  the  plaintiff  is  entitled  to  judgment  in  this  action, 
declaring  that  the  said  judgment,  so  as  aforesaid  recovered  by 
said  Helen  T.  Fonda  against  said  Franklin  J.  Fonda,  is  not, 
and  never  has  been,  a  lien  upon  said  premises;  that  said 
Franklin  J.  Fonda  did  not  own  said  premises  or  have  any 
interest  therein  at  the  time  when  said  judgment  was  recov- 
ered and  docketed,  or  at  any  time  thereafter,  but  that  the 
plaintiff  is  the  sole  owner  of  said  premises  in  fee  simple ;  that 
said  Sparrow  S.  Sage  did  not  acquire  any  title  to  or  interest 
in  said  premises  by  his  purchase  at  said  sheriff's  sale  thereof 
npon  said  execution,  but  that  such  sale  and  the  certificate 
thereof,  and  the  filing  of  such  certificate  as  herein  stated,  con- 
stitute a  cloud  upon  the  plaintiff's  title  and  put  such  title  in 
jeopardy ;  that  such  sale  and  certificate  thereof  be  vacated  and 
set  aside ;  that  said  sheriff  be  restrained  from  making  or  deliver- 
ing, and  that  said  Sparrow  S.  Sage  and  his  assigns  be  restrained 
from  receiving  any  deed  from  said  sheriff  in  pursuance  of  said 
sale  of  the  said  premises;  that  said  Sparrow  S.  Sage  be 
enjoined  from  selling  or  assigning  sdd  certificate  of  sale,  and 
that  the  plaintiff  be  quieted  in  her  said  title. 

Judgment  was  entered  accordingly. 

The  appellants  filed  proper  exceptions  to  the  findings  and 
decisions  of  the  referee. 

G.  D.  Zamont  for  appellants.  Upon  the  facts,  there  is  no 
cloud  on  plaintiff's  title  for  which  a  court  of  equity  will  grant 
relief.  ( Ward  v.  Dewey,  16  N.  T.,  619 ;  Cox  v.  Clifty  2 
Comst.,  118;  HotchJeiss  v.  EUmg,  86  Barb.,  38;  Wood  v. 
Sdey,  82  N.  T.,  106 ;  SeoU  v.  Onderdonh,  14  id.,  9, 14 ;  JBw- 
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wood  y.  Buffalo,  id.,  534;  Willard's  Eq.,  306.)  The  law 
imputes  indieputable  notice  of  the  contents  of  a  deed  to  a 
party  in  possession  under  it.  (Story's  £q.,  §§399,  400;  5 
Johns.  Ch.,  29.)  Parol  proof  of  contents  of  deed  cannot  be 
given  where  its  destruction  was  voluntary.  {Limngston  v. 
Sogers^  2  Johns.  Gas.,  488 ;  Farrar  v.  Fofirra/r,  4  N.  H.,  191 ; 
.2  Cow.  &  Hill's  Notes,  1216,  1217 ;  Jackson  v.  Frier,  16 
Johns.,  193 ;  2  Johns.  Cas.,  488,  above  cited ;  Greenl.  Ev., 
§  558.)  The  material  alteration  or  total  destruction  of  a  deed 
by  the  grantee  will  not  divest  the  estate.  {Lewis  v.  Payne, 
8  Cow.,  71 ;  Jackson  v.  Govld,  7  Wend.,  864.)  But  the 
party  thereby  loses  all  right  of  action  on  any  covenants  con- 
tained in  it.  (2  Stark.  Ev.,  271 ;  Greenl.  Ev.,  §  558 ;  Blade 
V.  Holland,  12  Wend.,  173  ;  Broom's  Leg.  Max.,  848 ;  Fran- 
cis' Max.  in  Eq.,  9 ;  Wardour  v.  Berisford,  1  Vernon,  452 ; 
Biggs  v.  Taylor,  9  Wheat.,  483 ;  Bemvr  v.  Bank  of  Colv/n\r- 
Ua,  id.,  596 ;  1  Ch.  Cases,  293 ;  Francis'  Max.,  8.)  The  tnist 
deed  vested  the  title  in  Franklin.  (2  R.  S.,  153,  §  20.)  Her 
possession  was  as  guardian  in  socage,  and  for  the  benefit  of 
her  ward.  {Holmes  v.  Sedey,  17  Wend.,  75-78 ;  Byrne  v. 
Va/n  Hoesen,  5  Johns.,  66 ;  Jackson  v.  Be  Waits,  7  id.,  157 ; 
McCray  v.  McCray,  30  Barb.,  633 ;  Sylvester  v.  Ralston,  31 
id.,  286.)  By  the  destruction  of  the  deed,  the  title  stands 
vested  in  Franklin,  freed  from  the  condition.  (Story's  Eq., 
§  568 ;  2  Cow.  &  Hill's  Notes,  1216.)  A  bill  quia  timet  can- 
not be  sustained  in  a  case  of  this  character.  (Story's  Eq.  Jur., 
chap.  22,  treating  of  bills  quia  timet,  chap.  23  of  bills  of 
peace ;  Adams'  Doctrine  of  Equity,  199-209 ;  Willard's  Eq. 
Jur.,  328,  etc. ;  Mitford's  PL,  148,  and  note  1 ;  M.  A.  Bap. 
CL,  26  How.,  72 ;  Armitage  v.  Palmer,  37  N.  Y.,  497 ;  Hey- 
ward  V.  City  of  Buffalo,  14  id.,  537,  540 ;  Mann  v.  Fair- 
child,  2  Keyes,  106;  Bryant  v.  Bryant,  42  N.  T.,  11,  18.) 
This  court  can  only  look  at  the  facts  found  by  the  referee. 
(Bergen  v.  Wemple,  81  N.  T.,  819 ;  Johnson  v.  WhiUock,  13 
id.,  344 ;  Srrdth  v.  Devlin,  23  id.,  365 ;  Bttckingham  v.  Payne, 
36  Barb.,  87;  Mosher  v.  HotohMss,  3  Keyes,  161.  His  find- 
ings of  fact  cannot  be  reviewed,  unless  there  is  no  evidence  to 
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BUBtain  them.  {FeUawa  v.  Norihftopy  89  N.  Y.,  119 ;  MoMn 
V.  Lcrrd,  40  id.,  484 ;  Putfuxm  v.  EuhbeU,  42  id.,  112.)  The 
first  deed  was  delivered  and  accepted  as  an  executed  convey- 
ance. {Brciokettv,  Barney  J  S8N.Y,^BS3 ;  WorreUv.Munn, 
1  Seld.,  229 ;  OOberf  v.  Jf.  A.  Fire  In».  Oo.y  28  Wend.,  46, 
46.)  The  grantor^s  whole  title  was  divested  thereby.  (  Van 
Der  Vcigm  v.  Tates^  5  Seld.,  219.) 

Oeorge  F.  Danforth  for  respondent.  The  judgment  should 
be  sustained  to  prevent  mischief.  {Baker  v.  Sheburyy  Gases 
in  Chancery,  p.  69,  case  70 ;  Freeraan^s  Ch.,  188 ;  Mayor  of 
(Moheeter  v.  Lowten^  1  Ves.  Bea.,  244 ;  Hayward  v.  Dwme- 
ddlsy  17  Yes.,  112 ;  Ja/^cma/n  v.  MUUm^  13  id.,  587 ;  HamUr 
ion  V.  Cv/mmingsj  1  Johns.  Gas.,  617 ;  Story's  Eq.,  §  200 ; 
8ooU  V.  Onderdonk^  14  N.  T.,  14;  Ward  v.  Deweyj  16  id., 
622;  N.  T.  and  N.  H.  R.  JR.  Go.  v.  Schvyler,  17  id.,  692; 
Wood  V.  Sedeyy  32  id.,  113.)  Defendants'  claim  itself,  and 
acts  under  it,  constitute  such  a  cloud  upon  the  title  as  entitles 
the  plaintiff  to  come  into  this  court  on  the  equity  side  to  anti- 
cipate and  prevent  the  defendants'  further  proceedings.  (See 
cases  above  cited ;  also,  Cook  v.  Nevymanj  8  How.  Pr.,  628 ; 
KimberVy  v.  SeUs^  3  Johns.  Gh.,  467 ;  Petit  v.  Shepherd^  6 
Paige,  493-601;  Raddiff  v,  Rowt&y^  2  Barb.  Gk,  28.) 
Defendants  are  estopped  from  saying  that  the  court  has  not 
jurisdiction.  (Orandin  v.  Ze  Roy,  2  Paige,  509 ;  Ze  Roy  v. 
Platty  4  id.,  77 ;  Bank  of  Utica  v.  Merserea^^  8  Barb.  Gh., 
629 ;  Preaeott  v.  Ki/ngy  6  Seld.,  166 ;  Limngston  v.  Living- 
stony  4  Johns.  Gh.,  287 ;  Gumming  v.  Mayor j  11  Paige,  596 ; 
Glarke  v.  Sawyer^  2  K  T.,  498 ;  N.  Y.  andN.  S.  R.  R.  Go. 
V.  Schm/lery  84  id,  80 ;  MoKeon  v.  See,  4  Bobt,  449 ;  Dams 
V.  Morrie,  86  N.  T.,  669.) 

Eabl,  G.  It  is  claimed  by  the  counsel  for  the  appellants 
that,  upon  the  facts  of  this  case,  an  action  to  remove  a  doud 
upon  the  title  to  land  cannot  be  maintained ;  and  this  raises 
the  principal  question  for  our  consideration. 

It  is  impossible  to  lay  down  rules  which  will  cover  all  the 
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eases  in  wiiich  a  court  of  equity  will  interpose  its  jurisdiction 
to  remove  a  doud  upon  the  title  to  real  estate.  This  juris- 
diction does  not  rest  upon  any  arbitrary  rules,  but  depends 
upon  the  facts  of  each  case ;  and  whether  it  shall  be  exercised 
or  not,  is  generally  in  the  discretion  of  the  equity  court. 
There  is  one  rule,  however,  which  is  fully  settled  and  now 
uniformly  followed  in  this  State;  and  that  is,  if  the  instru- 
ment claimed  to  constitute  the  doud  is  void  upon  its  face,  a 
court  of  equity  will  not  interfere  to  remove  it,  because  such 
an  instnunent  can  work  no  mischief;  and  the  same  is  true, 
although  the  invalidity  does  not  appear  upon  the  face  of  the 
instrument,  if  it  necessarily  appears  in  some  one  6f  the  links 
d  title  which  the  claimant  would  have  to  establish  in  order 
to  give  the  instroment  foroe  and  effect. 

A  few  cases  will  illustrate  the  rule.  In  Oox  v.  Clift  (2 
If.  Y.,  118),  it  was  held,  that  inasmuch  as  a  purchaser  at  a 
eale  by  the  attorney-general,  under  a  mortgage  executed  to 
the  people  of  the  State,  must  cUim  through  the  advertisement 
and  the  sale,  although  the  deed  given  in  pursuance  of  such 
sale  should  profess  to  convey  land  embraced  in  the  mortgage 
but  not  included  in  the  advertisement  and  sale,  there  was  no 
occasion  for  the  owner  of  sueh  land  to  resort  to  a  court  of 
equity  to  remove  the  cloud  from  his  title. 

There  are  cases  of  tax  deeds  which  were  an  apparent  cloud 
upon  title,  in  which  the  courts  refbsed  to  interfere,  because 
it  would  be  necessary  for  the  claimants  under  the  deeds  to 
prove  certain  preliminaries  which  would  show  the  deeds  to  be 
invalid.  But  wh^i  the  statute  makes  such  a  deed  prima 
facie  evidenoe  that  a  valid  assessment  has  been  made,  a  court 
of  equity  will  remove  it,  in  a  proper  case,  as  a  cloud  upon 
title.  {ScoU  V.  Onderdonk,  14  N.  T.,  9 ;  Hatck  v.  City  of 
B'wffdU),  38  id.,  376.)  In  Ward  v.  Deuyey  (16  N.  T.,  519)  a 
father  died  seized  of  real  estate,  leaving  two  children,  his 
heirs-at-law,  who  became  tenants  in  common  of  the  real  estate. 
One  of  them  executed  a  mortgage  upon  the  whole  real  estate, 
and  it  was  held  that  this  did  not  create  a  doud  upon  the  title 
of  the  co-tenant  which  a  court  of  equity  would  remove,  for 
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the  reason  that  a  claimant  under  the  mortgage  title  would 
have  to  prove  the  seizin  of  the  father  and  the  descent  to  the 
two  lieirs,  and  it  would  thus  necessarily  appear  that  the  mort~ 
gage  was  only  a  lien  upon  an  undivided  half  of  the  real  estate. 
In  Wood  V.  Seely  (32  N.  Y.,  106)  a  testator,  by  will,  autho- 
rized his  executors  to  sell  his  real  estate ;  and  in  case  they  did 
so,  the  will  gave  to  his  widow  the  use  of  one-third  of  the 
proceeds  of  such  sale.  The  executors  sold  the  real  estate, 
and  the  widow  accepted  and  enjoyed  the  use  of  the  proceeds 
of  such  sale  for  a  number  of  years.  Afterward  she  proceeded 
to  procure  the  admeasurement  of  dower  in  the  real  estate, 
and  threatened  to  bring  ejectment  to  recover  the  same.  It 
was  held  that  she  was  estopped  from  setting  up  any  claim  to 
dower  in  the  land  in  the  hands  of  an  innocent  grantee  who 
was  permitted  to  receive  the  title  to  such  land  in  her  presence, 
with  the  assurance  that  her  claim  to  dower  therein  was  extin- 
guished, and  that  she  should  be  perpetually  enjoined  from 
enforcing  her  claim.  It  was  held  that  the  proceedings  on  her 
part,  constituted  a  cloud  upon  the  title  to  the  land,  which 
justified  the  commencement  of  ian  action  to  quiet  the  title, 
for  the  reason  that  she  could  at  all  times  make  out  her  claim 
to  dower  by  proving  the  seizin  of  her  husband,  his  death,  and 
the  proceedings  for  admeasurement. 

In  the  light  of  these  cases,  it  seems  to  me  quite  clear  that 
this  is  a  case  where  an  action  to  remove  a  cloud  upon  title  is 
maintainable.  The  defendants  Sage  and  Fonda  claim  that 
the  deed  executed  in  December,  1857,  by  Vary  was  in  such 
form,  and  so  delivered  as  to  vest  some  interest  in  the  land  in 
Franklin  J.  Fonda,  and  this  interest  Sage  claims  to  have  pur- 
chased at  the  sheriff's  sale,  under  the  execution  against  him, 
and  he  threatens  to  perfect  and  enforce  his  title.  ELLs  certifi- 
cate and  deed  will  not  be  void  upon  their  face.  They  will  be 
in  the  usual  form  and  apparently  valid.  Their  invalidity  wiU 
not  necessarily  appear  in  anything  which  Sage  will  be 
obliged  to  prove  in  order  to  assert  his  title  against  the  plain- 
tiff. To  assert  his  title  he  would  have  to  prove  the  execu- 
tion and  delivery  of  the  deed  from  Yary  to  the  plaintiff,  in 
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trust  for  Franklin  J.,  and  the  judgment  execution  and  sale, 
and,  Iiaving  done  so,  he  would  be  entitled  to  recover  unless 
the  plaintiff  could  avoid  the  effect  of  that  deed  by  showing 
that  it  was  destroyed,  and  a  new  deed  taken,  under  such  cir- 
cumstances as  to  leave  no  interest  in  the  land  in  her  son  and 
to  vest  the  whole  title  in  her.  These  circumstances  are  not 
matters  of  record  but  rest  in  parol,  and  some  of  the  witr 
nesses  to  them  are  dead,  and  others  are  aged.  Under  such 
circumstances,  how  can  it  be  said  that  the  deed  from  the 
sheriff,  with  an  assertion  and  claim  of  title  under  the  deed 
from  Yary,  would  be  entirely  harmless  ?  It  has  never  been 
held  that,  to  constitute  a  cloud  upon  title,  there  must  be  a 
title  upon  record  apparently  valid.  It  is  sufficient  if  there  be 
a  deed,  valid  upon  its  face,  accompanied  with  a  claim  of  title 
based  upon  facts  showing  an  apparent  title  under  such  cir- 
cumstances that  a  court  of  equity  can  see  that  the  deed  is 
likely  to  work  mischief  to  the  real  owner  of  the  property. 
In  such  a  case  the  court  will  exercise  its  preventive  justice 
upon  the  doctrine  quia  timety  and  will  quiet  the  title. 

The  only  other  question  to  be  considered  is  whether  Frank- 
lin J.  Fonda,  by  the  deed  of  December,  1857,  acquired  any 
interest  in  the  land  which  the  defendant  Sage  purchased  at 
the  sheriff's  sale.  The  court  at  General  Term  held,  upon  the 
facts  found  by  the  referee,  that  the  deed  was  never  delivered 
to  and  accepted  by  the  grantee,  so  as  to  divest  the  grantor 
of  his  title.  This  conclusion  was  reached  by  holding  that 
neither  the  plaintiff  nor  Franklin  J.  Fonda  had  ever  really 
accepted  the  deed  as  it  was  drawn.  But  I  prefer  to  place  the 
decision  of  this  question  upon  other  grounds.  The  plaintiff 
purchased  and  paid  for  the  land  with  her  own  means,  and 
directed  Vary  to  make  and  execute  to  her  a  deed  conveying 
the  land  to  her,  with  a  provision  that  if  her  son  should  pay 
her  $200  per  year,  during  her  life,  he  should  have  the  pro- 
perty after  her  death.  But  the  deed  was  so  drawn,  by  mis- 
take, as  to  grant  the  land  to  her  in  trust  for  her  son  upon  the 
conditions  found  by  the  referee.  When  she  and  her  son 
learned  of  the  contents  of  the  deed,  he  declined  to  accept  the 
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same  or  comply  with  the  condition  therein  mentioned,  and 
with  his  assent  she  took  th6  deed  to  Vary  and  informed  him 
of  the  mistake,  and  demanded  and  received  a  ne^  deed,  and 
canceled  and  destroyed  the  first  one.  This  was  nearly  four 
years  before  Helen  T.  Fonda  recovered  her  judgment ;  and 
although  Franklin  J.  Fonda  soon  thereafter  came  of  age,  he 
never  claimed  any  interest  in  the  land,  and  never  paid  or 
offered  to  pay  the  $200  per  year  mentioned  in  the  dfeed.  By 
the  payment  of  the  purchase-money,  the  plaintiff  became  the 
equitable  owner  of  the  land,  and  she  had  the  right  to  dictate 
who  should  have  the  beneficial  interest  therein,  and  until  her 
intention  had  been  effectuated  so  as  to  vest  an  interest  in  her 
son  the  title  was  within  her  control,  and  she  could  give  it 
any  direction  she  chose.  When  she  found  that  the  deed  was 
so  drawn  by  mistake  as  not  to  carry  out  her  intention,  even 
if  it  had  gone  so  far  that  she  could  not  correct  the  mistake 
by  destroying  the  deed  and  taking  another,  she  could  have 
invoked  the  aid  of  the  court  to  cancel  and  set  aside  the  fil^t 
deed,  and  establish  her  right  under  the  second.  Upon 
all  this  facts  as  they  appear,  she  remained  at  least  the 
equitable  owner  of  the  land,  with  a  right  superior  to  that  of 
Sage  acquired  under  the  sheriff's  sale ;  hence  the  court  in 
this  suit,  with  all  the  necessary  parties  before  it,  can  establish 
the  plaintiff's  title  under  the  secopd  deed,  and  annul  any 
claim  of  title  under  the  first  deed. 

I  have,  therefore,  reached  the  conclusion  that  the  judg^ 
ment  should  be  affirmed,  with  costs. 

Hunt,  0.  Upon  the  nierits  of  this  case  I  find  but  little 
difficulty.  The  plaintiff  purchased  the  land  in  question  of 
her  father,  and  paid  for  it  with  her  own  mohey.  By 
an  error  of  the  draftsman,  the  deed  delivered  to  her  conveyed 
the  property  to  her  in  tmst  for  her  son,  upon  certain 
conditions  Not  being  a  trust  recognized  by  oilr  statute,  it  is 
said  that  this  vested  the  title  in  the  son.  The  jplaintiff  was 
ignorant  of  the  contents  of  the  deed,  and  did  n^t  make  the 
discovery  for  several  months.     When  discovered,  she  Returned 
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the  deed  to  her  grantor  and  demanded  that  one  should  be 
made  conveying  the  title  to  her,  according  to  the  original 
agreement.  This  was  with  the  concurrence  of  her  son,  who 
refused  to  take  under  the  conditions  of  the  deed  as  originally 
drawn.  At  this  time  no  person  had  any  claim  against  the 
son.  The  claim  of  the  defendants  against  him  did  not  arise 
until  nearly  four  years  thereafter,  and  none  was  anticipated 
at  this  time.  The  original  deed  was,  therefore,  de8troye4 
and  a  new  one  made,  under  which  the  plaintiff  has  ever  since 
held  the  property.  The  son  was  at  this  time  under  age,  but 
soon  reached  his  majority,  and  has  never  since  accepted  the 
deed  or  a  title  lender  it.  Under  these  circumstances,  I  agree 
with  the  learned  judge  who  delivered  the  opinion  of  the  court 
below,  that  the  first  deed  was  n^ver  so  delivered  as  to  trans- 
fer the  title  to  the  grantee  therein  named.  There  was  a 
delivery,  in  fact,  as  found  by  the  judge,  but  not  a  valid  and 
effectual  delivery,  which  passed  the  title.  The  deed  was  not 
what  the  grantee  understood  and  expected  it  to  be.  No  other 
rights  intervened,  and  the  parties  were  at  liberty  to  cancel 
the  first  deed  and  to  make  another,  according  to  the  agree- 
ment between  them. 

I  have  had  some  doubt  whether  an  action  to  remove  an 
alleged  cloud  upon  the  title  could  be  maintained  under  thci 
circumstances  of  this  case.  It  is  argued  that  such  an  action 
can  only  be  sustained  where  the  claimant  has  a  prima  facie 
record  title,  which  the  real  owner  must  call  in  extrinsic  evi- 
dence to  overthrow.  If  the  same  record  which  is  relied  on  to 
establish  the  claimant's  title  will  of  itself  show  th^t  he  wfUf 
not  such  owner,  then  the  action  cannot  be  sustained.  In  the 
case  before  us  there  is  np  record  evidence  of  the  original  title 
under  which  the  defendants  claim.  To  establish  a  title,  they 
must  give  parol  evidence  of  the  execution  and  delivery  and 
contents  of  the  first  deed.  This  they  claim  to  be  able  to  do, 
and  evidence  on  th^t  point  was  given  by  them  on  the  trial  of 
this  action.  Ip  such  a  case,  is  the  owner  at  liberty  to  antici- 
pate the  controversy,  compel  a  trial  and  decision  when  he  is 
prepared  to  meet  it  and  has  his  evidence  at  hand,  or  must  he 
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wait  the  motion  of  the  claimant,  and  be  confined  to  a  defence 
to  an  action  thereafter  to  be  bronght,  when  the  claimant  is 
ready  and  his  own  witnesses  may  be  scattered  or  dead  ?  The 
court  below  held  that  he  might  anticipate  the  contest  and 
compel  a  determination  when  he  was  himself  prepared  to 
meet  the  question. 

A  distinction  is  sometimes  made  between  controversies 
involving  the  title  to  real  estate  and  those  involving  only 
the  title  to  chattels,  or  a  claim  of  personal  responsibility. 
A  claim  of  the  latter  class  it  is  supposed  will  inflict  but  little 
injury,  while  in  the  former  case  the  value  of  real  estate  may 
be  seriously  impaired  by  such  a  cloud  upon  the  title. 
Whether  courts  of  equity  will  interpose  to  set  aside  a  bill  of 
exchange,  promissory  note  or  bond,  etc.,  to  which  there  is 
perfect  defence  at  law,  has  been  much  doubted.  (See  Wa/td 
V.  Dewey^  16  N.  T.,  625,  Sklden's  opinion.)  The  fact  that 
there  is  a  perfect  defence  at  law  is  not  regarded  as  an  objec- 
tion to  seeking  relief  in  equity,  where  the  title  to  real  estate 
is  involved.  (Id.)  The  question  in  such  case  is,  simply,  does 
the  claim  create  a  cloud  upon  the  title  ?  An  examination  of 
the  cases  in  the  courts  of  this  State  sustains  the  conclusion 
that  a  claim  like  the  one  made  by  these  defendants  does 
create  such  a  cloud.  In  other  words,  it  is  not  necessary,  to 
give  jurisdiction,  that  the  claim  should  be  based  upon  record 
evidence,  which  record  evidence  gives  prima  facte  evidence 
of  title  in  the  claimant.  It  is  sufficient  that  the  sheriflPs 
deed  to  these  claimants  may  be  made  the  source  of  good  title 
to  them,  when  aided  by  parol  proof  of  an  unrecorded  deed  to 
the  defendants  in  the  execution.  Thus,  in  Ward  v.  Dewey 
{fiupra\  Pkatt,  J.  (p.  523),  in  discussing  the  law,  puts  the 
case  that  the  purchaser  under  a  mortgage  foreclosure  should 
bring  an  action  to  obtain  possession  of  the  premises.  Title, 
he  says,  must  be  proved  in  the  mortgagors.  Without  proof 
of  such  title,  there  could  be  no  cloud.  In  the  case  before 
him  he  asserts  that  such  attempted  proof  would  immediately 
show  that  there  was  no  title.  The  defect  in  the  claimant's 
title  would  at  once  appear  from  such  attempt.    Hence  he 
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holds,  and  with  him  the  court,  that  the  action  could  not  be 
maintained.  It  iB  a  legitimate  conclusion  from  this  reason- 
ing that,  if  such  proof  on  the  part  of  the  claimant  would  have 
shown  title  in  the  mortgagors,  the  action  to  remove  the  cloud 
would  have  lain.  Such  is  the  fact  in  the  case  now  in  hand. 
The  claimant's  proof  showed  a  title  in  the  son,  under  whom 
they  claim.  In  1858,  Mr.  Vary  executed  and  delivered  a 
deed,  which,  in  its  terms  and  by  law,  passed  the  title  to  the 
son.  Proof  of  this  would  be  all  that  the  claimants  would 
require,  and  all  that  they  would  give  to  make  out  their  title. 
The  subsequent  evidence  by  which  an  error  was  established, 
the  deed  surrendered  and  a  new  one  given,  would  be  new 
matter,  to  be  established  by  different  witnesses,  and  a  dis- 
tinct, independent  defence  to  be  made  out  by  the  plaintiff  as 
best  she  might.  In  the  same  case  of  Wa/rd  v.  Dewey,  Sbl- 
DEN,  J.,  says  (pp.  529,  530),  "It  is  to  be  inferred  from  the 
cases,  as  well  as  from  the  natural  import  of  the  term,  that 
anything  is  a  cloud  which  is  calculated  to  cast  doubt  or  suspi- 
cion upon  the  title,  or  seriously  to  embarrass  the  owner  either 
in  maintaining  liis  rights  or  disposing  of  the  property."  The 
mere  existence  of  a  deed,  accompanied  by  no  circumstances 
giving  it  apparent  validity,  he  says,  would  not  operate  as  a 
cloud  upon  the  title.  "But  (he  adds)  it  may  be  safely 
assumed  that  when  such  circumstances  exist,  in  connection 
with  a  deed,  as  not  only  give  to  it  an  apparent  validity,  but 
will  enable  the  grantor  to  make  out  s,  prima  facie  title  under 
it,  a  cloud  is  created.  It  cannot  be  necessary,  to  constitute  a 
cloud,  that  the  conveyance  should  be  sufficient,  j>d/*  se,  without 
being  connected  with  any  other  evidence,  to  make  out  a 
j[>rima  facie  title,  because  no  conveyance,  even  if  valid, 
could  do  this."  It  is  always  necessary,  he  says,  to  show  some 
sort  of  title  in  the  grantor.  Title  from  the  State  must  be 
shown,  or  possession  by  the  grantor.  In  all  such  cases, 
where  title  is  thus  made  out  by  additional  proof,  he  holds 
that  a  cloud  upon  the  title  is  created,  which  justifies  the  filing 
a  bill  to  remove  it.  Although  a  dissenting  opinion,  the  ai^u- 
ment  of  Judge  Seldek  is  marked  with  his  usual  ability,  and 
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there  was  no  dissent  upon  the  point  from  whieh  I  baye 
quoted. 

In  TheJf^.  T.amd  N.  H.  B.  R.  Co.  v.  SchvyUr  (17  N. 
Y.,  599),  CoHSTooK,  J.,  uses  this  language :  ^^  If  the  invalidity 
plainly  appears  on  the  liEtce  of  the  writing,  bo  that  no  lapse  of 
time  nor  change  of  circumstances  can  weaken  the  means  of 
defence,  it  is  held  that  no  occasion  arises  for  a  suit  in  equity 
to  decree  its  cancellation.  And  the  doctrine  now  is  that  such 
instruments  do  not  in  a  just  sense  even  cast  a  cloud  upon  the 
title  or  interest,  or  diminish  the  security  of  the  party  against 
whom  the  attempt  may  be  made  to  use  them.  If,  on  the 
other  hand,  the  invalidity  does  not  appear  on  their  £ice,  the 
jurisdiction  is  not  confined  to  instruments  of  any  particu* 
lar  kind  or  class.  Whatever  their  character,  if  they  are  capa- 
ble of  being  used  as  a  means  of  vexation  and  vengeance,  if 
they  throw  a  doud  upon  title  or  disturb  the  tranquil  enjoy- 
ment of  property,  then  it  is  against  conscience  and  equity 
that  they  should  be  kept  outstanding,  and  they  ought  to  be 
canceled." 

In  ScoU  V.  Onderdonk  (14  N.  Y.,  14),  after  discussing  the 
question  generally,  Dsnio,  Ch.  J.,  says :  ^^  If,  however,  the 
claim  is  based  upon  a  written  instrument  which  is  void  upon 
its  fiioe,  or  which  does  not  in  terms  apply  to  the  property  it  is 
claimed  to  affect,  there  seems  to  be  no  reason  for  entertaining 
a  litigation  respecting  it  before  it  is  attempted  to  be  enforced, 
far  the  party  appr^ndmg  danger  has  her  drfence  ahjowye 
at  hamd.  In  such  a  case  no  action  will  lie."  But  in  a  case 
like  the  one  before  us,  the  defence  is  not  always  at  hand. 
The  witnesses  may  be  scattered,  the  parties  may  die,  and  the 
means  of  defence  depending  on  the  evidence  of  witnesses  be 
entirely  lost.  It  is  plain  that  the  learned  judge  did  not 
intend  to  exclude  jurisdiction  in  a  case  like  the  present. 

In  Crooke  v.  And/reu>8  (40  N.  Y,,  647),  Judge  Woodbuff 
excludes  jurisdiction  in  those  cases  only  where  the  invalidity 
of  the  claim  ^^  must  appear  on  the  fietce  of  the  very  documents 
or  proceedings  on  which  the  alleged  claimant  must  rely,  and 
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which  he  mast  produce/'  citing  Hatch  v.  C£^  (>/^  Buffalo 
(38  N.  Y.,  276) ;  AUm  v.  C%  of  Buffalo  (39  id.,  386). 

In  TF(X>rf  V.  Seely  (32  N.  T.,  114),  the  remarks  of  Comstook, 
9upray  are  quoted  with  approbation,  and  at  page  117,  Dbnio, 
Oh.  J.,  sajB :  '^  The  allegations  t^n  whioh  the  equity  is  based 
rest  upon  the  oral  testimony  of  witnesses  who  may  die  or 
whose  testimony  it  may  hereafter  be  impracticable  to  procure. 
In  such  cases  the  party  expecting  to  be  challenged  may  take 
the  initiative  by  bringing  an  action  in  the  nature  of  a  bill 
quia  timet  {Scott  v.  Onderdonky  14  N.  T.,  9./*  The  general 
jurisdiction,  to  be  regulated  by  circxunstances,  has  been  exeis 
dsed  by  the  courts  of  this  State  since  the  year  1815.  (JSamilr 
ton  v.  Oummeyy  1  John.  Ch.,  517.)  The  same  principles  are 
laid  down  in  Story  Eq.  Jur.,  §  694.  The  party,  it  is  said,  is 
to  be  relieved  quia  timet  ^  that  is,  for  fear  such  securities, 
deedB  or  other  iiiBtrnmeiite  may  be  vexationaly  and  iivJorioTwly 
tised  against  him  where  the  evidence  to  impeach  them  may  be 
lost,  0^  that  they  may  never  throw  a  doud  or  suspicion  over 
her  title.  While  many  of  the  cases  in  the  books  lay  down  the 
rule  in  terms  limited  to  the  facts  in  hand,  I  find  no  decision 
which  contradicts  the  principles  which  I  have  quoted.  I  am 
of  the  opinion  that  in  the  present  case  the  jurisdiction  k 
sustained,  and  that  the  judgment  should  be  affirmed. 
All  concur.  / 

Judgment  affirmed.  / 
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1 119  5mI       ^^^  TiLLOTSoNj  Appellant,  v.  Edmund  W.  Wolcott, 

Kespondent. 

A  Judgment  recovered  by  a  debtor  against  his  creditor  for  an  unlawAil  levj 
upon,  and  sale  of  exempt  property,  cannot  be  reached  by  the  creditor 
through  proceedings  supplementaiy  to  execution.  Such  Judgment  repre- 
sents the  property  for  the  value  of  which  it  was  recovered.  The  proceeds 
of  the  Judgment  will  be  protected  as  exempt  property  until  sufficient 
time  has  elapsed  to  afibrd  the  debtor  a  reasonable  opportunity  to  again 
purchase  the  exempt  property. 

The  County  Court  has  Jurisdiction  to  order  a  receiver  appointed  by  it,  in 
proceedings  supplementary  to  execution,  to  release  to  the  debtor  a  Judg- 
ment recovered  by  him  for  an  unlawAil  seizure  and  sale  of  exempt 
property. 

(Argued  September  20th,  1871 ;  decided  January  term,  1872.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  seventh  judicial  district,  affirming  an  order  of 
the  County  Court  of  Ontario  county,  directing  a  receiver  of 
the  property  of  the  defendant,  Wolcott,  appointed  in  this 
action  under  proceedings  supplementary  to  an  execution,  to 
release,  in  favor  of  said  defendant,  a  judgment  recovered  by 
him  against  Merrick  Munger  amounting  to  $79.77  for 
damages  sustained  by  said  Wolcott  by  reason  of  the  seizure 
and  sale  by  Munger,  on  execution,  of  a  horse  belonging  to 
Wolcott,  which  was,  by  law,  exempt  from  seizure  and  sale  on 
execution. 

The  order  was  made  by  the  County  Court  or*  an  affidavit 
setting  forth  the  recovery  of  a  judgment  in  a  Justices'  Court 
by  Wolcott  V.  Munger  for  the  amount  and  for  the  cause  above 
mentioned.  That  Wolcott  was  a  householder,  having  a 
family  for  which  he  provided ;  and  that  the  animal,  which 
was  one  of  a  team,  was  necessary  in  his  business  as  a  farmer. 
That  immediately  after  the  rendition  of  said  judgment  the 
said  plaintiff,  Tillotson,  obtained  an  order  on  proceedings 
supplementary  to  execution,  granted  by  the  said  county  judge, 
whereon  the  said  Wolcott  was  examined  and  disclosed  the 
recovery  of  the  said  judgment  in  his  &vor  against  Munger. 


1872.]  TiLLOTSON  V,  WOLCOTT.  189 

Opinion  of  the  Commiasion,  per  Lbonabd,  C. 

That  a  receiver  of  the  goods,  etc.,  of  Wolcott,  had  been 
appointed  by  the  said  county  jndge,  and  the  said  receiver  had 
collected  the  judgment  recovered  by  Wolcott  for  the  cause 
aforesaid.  That  a  full  statement  of  the  cause  for  which  the 
said  judgment  had  been  rendered  had  been  made  to  the 
receiver  on  behalf  of  Wolcott,  and  the  money  had  been 
demanded  of  him,  but  he  had  refused  to  restore  it.  The 
deposition  of  Wolcott,  made  on  his  examination  in  the  supple- 
mentary proceedings,  was  also  appended  to  the  moving  papers, 
from  which  the  recovery  of  the  judgment  against  Munger 
for  the  cause  aforesaid  fully  appeared,  and  also  the  claim  of 
exemption. 

JET,  0.  ChesebrOy  for  the  appellant. 

£3wm  HicJcSj  for  the  respondent. 

The  County  Court  had  jurisdiction  to  make  the  order.  {In 
the  Matter  of  Van  AUen^  37  Barb.,  225 ;  Dickinson  v.  Van 
Tyne,  1  Sand.,  724 ;  Rigge  v.  Whitney,  16  Abt.,  388 ;  Oetty 
V.  Camjpbelly  2  Rob.,  664.)  The  judgment  was  exempt  pro- 
perty.   {Andrews  v.  Howan^  28  How.,  106.) 

Lbonabd,  C.  There  was  no  dispute  as  to  the  validity  of 
the  claim  of  Wolcott,  that  his  horse  was  exempt  from  levy 
and  sale  under  execution,  according  to  the  provisions  of  the 
Itevised  Statutes,  directing  the  exemption  of  household  furni- 
ture, working  tools  and  team  owned  by  a  person  who  being  a 
householder,  or  having  a  family  for  which  he  provides,  to  the 
value  of  $250,  and  food  for  the  team  not  exceeding  ninety 
days ;  provided  that  the  exemption  shall  not  operate  against 
a  demand  for  the  purchase-money  of  such  articles. 

The  judgment  of  Wolcott  against  Munger,  which  Tillotson 
sought  to  reach  by  proceedings  supplementary  to  execution, 
was  recovered  for  the  value  of  a  horse  so  exempt.  The  plain- 
tiff, Tillotson,  claims  to  have  the  said  judgment  against  Mun- 
ger or  its  proceeds  applied  to  the  satisfaction  of  his  judgment 
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and  execation  in  this  case^  on  the  ground  that  the  character 
of  the  property  has  been  dianged,  by  the  recovery  of  dam- 
f^es  for  the  illegal  taking  of  the  horse  against  the  claim  of 
Wolcott  for  its  exemption,  although  snch  change  had  been 
made  against  the  will  of  Wolcott,  and  in  defiance  of  its 
exemption  under  the  statute.  His  daim,  is  in  efiect,  that 
although  the  horse  was  exempt,  the  judgment  recoyered  for 
its  yalue,  after  a  wrongful  taking  by  a  third  person,  is  not 
included  or  embraced  in  the  statutory  exemption.  We  have 
'not  been  referred  to  any  precedent  or  decision  as  a  direct  or 
.controlling  authority  upon  this  question.  It  is  the  policy  of 
the  statute  that  a  householder,  or  person  providing  for  his 
family,  may  hold  property  of  a  certain  description  usefiil  to 
him  in  acquiring  a  support  for  his  family  to  the  value  of 
$250,  as  exempt  from  the  claims  of  creditors.  Public  policy 
requires  such  a  construction  of  the  statute  as  will  insure  its 
full  benefit  to  the  debtor.  It  would  be  useless  to  grant  the 
privilege  contained  in  the  statute,  if  it  ootdd  be  rendered  of 
no  efEect  by  refusing  an  adequate  remedy  for  the  invasion  of 
the  exemption ;  or  by  permitting  a  recovery,  when  obtained 
for  sudi  invasion,  to  be  wrested  from  the  debtor  by  proceed- 
ings on  behalf  of  his  creditors.  The  judgment,  when  recov- 
ered by  the  debtor  for  the  wrongful  invasion  of  his  privilege 
of  the  exemption  of  his  property  from  levy  and  sale,  repre- 
BcatB  the  property  for  the  value  of  which  it  was-  recovered. 
He  can  make  another  investment  of  the  money  to  be  recov- 
ered in  the  same  description  of  property,  in  the  possession  of 
which,  as  a  householder  or  person  providing  for  the  support 
of  his  family,  the  statute  will  again  protect  him.  An  unrea- 
sonable or  unnecessary  delay  in  reinvesting  the  money  in 
exempt  property  would  justly  aflfeet  the  question.  The  pro- 
ceeds of  the  judgment  should  be  held  to  be  protected  xmder 
the  statute,  as  exempt  property,  until  sufficient  time  has 
elapsed  to  afford  the  debtor  a  reasonable  opportunity  to  again 
purchase  the  description  of  property  necessaiy  to  enable  him 
to  support  his  fiunily,  and  in  the  possession  of  which  the  law 
will  protect  him  as  against  the  claims  of  creditors.    The 
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observatioiiB  of  Jaetice  Gboyeb,  in  the  case  of  Andrews  y. 
Sowan  (28  How.,  126),  are  exceeding  forcible,  and  justly 
commend  themeelyes  to  onr  acceptance. 

It  is  also  said  by  connsel  for  the  appellant,  that  the  Connty 
Court  had  no  jurisdiction  to  make  the  order.  This  objec- 
tion is  not  well  founded.  The  property  of  a  judgment 
debtor,  exempt  from  execution,  cannot  be  applied  to  the  satis- 
Action  of  the  demand  of  a  judgment  creditor  by  an  order 
of  the  judge  before  whom  proceedings  supplementaiy  to  an 
execution  are  pending.    (Oode,  §  297.) 

The  receiver  is  subject  to  the  direction  and  control  of  the 
court  in  which  the  judgment  was  obtained  upon  which  the 
proceedings  are  founded,  or  if  the  judgment  is  upon  a  tran- 
script from  a  Justices'  Court,  filed  in  the  county  clerk's  office, 
then  he  is  subject  to  the  direction  and  control  of  the  County 
Court.    (Code,  §  298.) 

These  provisions  point  out  the  duty  of  the  County  Court 
or  judge  in  a  proper  case.  The  direction  and  control  so  con- 
ferred on  the  County  Court  must  be  enforced  according  to 
the  powers  and  duties  of  courts  of  equity  applicable  to 
receivers  in  other  cases.  The  court  will  not  permit  its 
receivers,  who  are  officers  of  the  court,  to  exercise  their  power 
illegally  or  oppressively. 

The  order  appealed  from  shouM  be  affirmed  with  costs. 

Eabl,  C.  The  proceeding  supplementary  to  execution  is 
of  an  equitable  character.  It  takes  Hhe  place  of  the  creditor's 
bill  as  formerly  used  in  Chancery,  and  is  conducted  upon 
equitable  principles.  The  judge  before  whom  it  is  pending 
should  not  permit  it  to  be  used  for  the  purpose  of  oppression, 
or  to  subvert  the  policy  or  defeat  the  spirit  of  the  law. 
Hence  I  am  quite  clear  that  the  judge  did  not  err  in  ordering 
the  receiver  to  relinquish  the  judgment  recovered  by  the 
respondent  for  his  exempt  property.  Suppose  the  plaintiff 
had  commenced  a  suit  in  equity,  in  the  nature  of  a  creditor's 
bill,  to  reach  this  judgment,  and  a  judge  sitting  in  the  equity 
court  had  decided  that  the  plaintiff  could  not  reach  or  have 
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the  proceeds  of  the  judgment,  for  the  reason  that  it  was 
recovered  for  exempt  property,  and  that  the  exemption  of 
the  statute  should  follow,  and  upon  equitable  principles  attach 
to  it,  would  any  court  of  review  feel  called  upon  to  reverse 
his  decision  ?  On  the  contrary,  a  decision  appropriating  the 
judgment  to  the  pursuing  creditor  could  not  be  upheld. 
Equity  would  not  tolerate  such  manifest  injustice  and  oppi-es- 
sion,  or  that  the  spirit  and  policy  of  the  law  should  be  thus 
subverted. 

The  order  should  therefore  be  affirmed,  with  costs. 

LoTT,  Ch.  C.  I  concur  in  the  affirmance  of  the  order 
appealed  from  in  this  case,  on  the  ground  that  the  order  of 
the  county  judge  affirmed  thereby  was  properly  made,  in  the 
exercise  of  his  control  over  the  receiver,  upon  the  peculiar 
facts  disclosed  on  the  motion  before  him. 

I,  however,  do  not  assent  to  the  doctrine  that  a  judgment  reco- 
vered against  a  party  or  an  officer  for  an  unlawful  levy  on  and 
sale  of  property  exempt  by  law  from  levy  and  sale  under  execu- 
tion cannot  in  any  case  be  reached  by  a  creditor  who  was  not  a 
party  or  privy  thereto,  or  interested  therein,  and  who  in  good 
faith  seeks  to  apply  it  to  his  own  debt.  Such  a  judgment  is 
not  only  for  the  value  of  the  exempt  property,  but  includes 
also  the  cost  of  the  action,  which,  in  many  cases,  might  and 
probably  would  exceed  such  value.  Cases  may  also  arise 
where  the  exempt  property  had  been  replaced  by  the  judg- 
ment debtor,  on  a  purchase  with  money  beyond  the  reach  of 
an  execution,  by  other  property  of  the  same  character,  and  for 
which  he  had  received  the  benefit  of  the  exemption  allowed 
by  law,  as  against  the  execution  of  such  other  creditor.  In 
that  case  it  would  not  be  proper  to  give  him  an  additional 
exemption  also  for  the  judgment  recovered  for  the  wrongful 
levy.  A  court  of  equity  can,  by  the  control  it  has  over  a 
receiver  appointed  by  it,  always  do  justice  to  a  party  really 
and  in  fact  aggrieved  by  a  proceeding  instituted  to  reach  the 
value  of  the  exempt  property  included  in  such  judgment. 
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where  the  partieolar  and  peculiar  faota  to  warrant  it  are  ape- 
eially  presented. 

The  present  oage  appears  to  be  of  that  character. 

All  concur  for  affirmance. 

Judgment  affirmed. 


Jajibs  S.  Thomas,  Appellant,  v.  Chables  Babtow  and  Wifb^ 

Respondents. 

Jambs  SncncinET,  Appellant,  v.  Same  Bespondents. 

In  an  assignment  of  an  executory  contract  for  the  sale  of  land,  there  is  no 
implied  covenant  on  the  part  of  the  assignor  of  title  to  the  land  in  the 
vendor ;  aU  that  can  be  implied  Is  a  warranty  that  the  assignor  owned 
the  contract,  and  hAd  the  i%ht  to  assign  it,  and  that  the  signatores  thereto 
are  gennine. 

Where  the  vendor's  relation  to  the  title  is  such  that  it  is  possible  and  feasi- 
ble for  him  to  perform  the  contract,  and  the  assignee  is  placed  in  such  a 
relation  thereto  that  he  can  compel  performance,  the  latter  cannot  repu- 
diate a  contract  made  by  him  in  coosld^ation  of  the  assignment  on  the 
ground  of  failure  of  consideration. 

A  party  coming  into  a  court  of  equity,  and  asking  relief  upon  the  ground 
of  mistake,  must  show  that  he  has  used  due  diligence  and  good  faith  to 
avoid  the  consequences  of  the  mistake.  He  cannot  obtain  relief,  where 
his  delay  and  omiasioQ  of  dutyhavecaused  irreparable  mischief  to  the 
other  party. 

(Argued  September  20, 1871 ;  decided,  January  term,  1873.) 

Appbalb  from  orders  of  the  General  Term  of  the  Supreme 
Court,  in  the  seventh  judicial  district,  reversing  judgments 
in  favor  of  plaintiffs  entered  upon  reports  of  a  reteree. 

The  actions  were  brought  to  foreclose  certain  bonds  and 
mortgages  executed  by  defendants  to  Jonathan  Wadhams, 
and  by  him  assigned  to  the  respective  plain tifib  above  named. 
On  the  4th  day  of  January,  1854,  defendant  Bartow  entered 
into  a  contract  with  Edwin  Wadhams,  by  which  he  agreed  to 
purdbase  of  Wadhams,  and  the  latter  agreed  '^  to  cause  to  be 
conveyed  to  him,"  several  parcels  of  land,  known  as  lot  No. 
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14,  Ib  section  10,  and  lots  in  4,  5,  6  and  7,  in  section  12,  all  in 
[Tnion,  Monroe  county,  and  containing  in  all  some  668  acres, 
at  forty  dollars  per  acre.  At  the  time  of  making  this  agree- 
ment, it  was  understood  by  the  parties  to  it  that  the  title  to 
only  one  of  these  lots  was  in  Edwin  Wadhams ;  afterward, 
and  on  the  tenth  day  of  the  same  month  (January,  1854),  as 
Bartow  himself  testified,  ^'  in  consummation "  of  this  con- 
tract, he  received  from  Edwin  Wadhams  and  wife  a  deed 
for  lot  Ko.  6,  and  from  Jonathan  Wadhams  a  deed  for  lots 
Kos.  14  and  4,  and  from  Charles  Collins  a  deed  for  lot  No. 
5,  and  from  Jonathan  and  Edwin  Wadhams  an  assignment 
of  a  contract  ^^  and  the  lands  thereby  conveyed,"  made  between 
them  and  one  John  McPhierson,  an^  for  lot  Ko.  7,  upon  which 
there  was  unpaid  to  McPhierson  $2,500,  and  one  year's  interest 
thereon,  which,  when  paid,  McPhierson  was,  by  the  contract 
between  him  and  the  Messrs.  Wadhams,  by  a  sufficient  deed 
to  grant  and  convey  in  fee  simple  to  them  or  to  such  person 
or  persons  as  they  should  appoint;  and  as  a  part  of  the  trans- 
actions of  that  day,  in  what  Bartow  characterized  as  a  con- 
summation of  the  contract  on  his  part,  he  paid  Wadhams 
$7,200 — ^assumed  to  pay  $9,391.10,  incumbrances  upon  the 
premises,  indading  the  $2,500  and  one  year's  interest,  making 
in  all  $2,675  unpaid  to  McPhierson  on  lot  No.  7 ;  and  to  secure 
the  balance  of  the  purchase  prices  of  the  whole  premises, 
$10,147,  including  something  over  $2,500,  parcel  of  this  con- 
tract price  of  lot  No.  7,  he  gave  the  mortgages  in  suit  (each 
reciting  that  it  was  given  in  consideration  of  the  purchase- 
money)  ;  a  fourth  mortgage  to  one  Collins  for  $2,100,  since 
paid ;  and  that  he,  thereupon,  entered  into  possession  of  the 
whole  premises.  It  also  appeared  that  all  the  title  McPhierson 
had  to  lot  No.  7  rested  in  a  contract  assigned  to  him  by  one 
Atchison,  who  had  contracted  with  Bayard,  the  true  owner, 
for  the  purchase  of  the  same.  McPhierson  died  in  April, 
1857,  insolvent ;  after  which,  and  in  May  of  that  year,  Bay- 
ard conveyed  lot  No.  7,  with  the  Atchison  contract,  to  one 
Lathrop,  who,  in  June  of  the  same  year  (1857),  commenced  a 
suit  for  the  foreclosure  of  the  Atchison  contract,  upon  which 
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there  was  unpaid  and  then  due  $2,086.44,  making  Atchison, 
the  heirs  and  representatives  of  McFhierson,  and  the  defendant 
Bartow,  parties  defendants.  Bartow  gave  no  notice  to  either 
of  the  Messrs.  Wadhams  of  the  pendency  of  the  suit,  and 
permitted  a  judgment  of  foreclosure  to  be  taken  by  default, 
under  which  that  lot  was  sold  to  satisfy  the  amount  impaid 
and  due  upon  it  and  costs,  and  purchased  by  one  Anderson. 
And  as  a  defence  it  was,  among  other  things,  insisted  that, 
inasmuch  as  the  mortgages  in  suit  were  given  to  secure  the 
purchase-money  agreed  to  be  paid  for  all  of  the  several  par- 
cels of  land  embraced  in  the  contract  of  January  4,  1854, 
including  something  more  than  $2,500,  parcel  of  the  purchase- 
price  of  lot  No.  7,  the  title  to  which  had  failed  and  McFhier- 
son had  died  insolvent;  and  that,  inasmuch  as  the  balance 
unpaid  on  said  mortgages  was  less  than  the  loss  sustained  by 
the  failure  of  the  title  to  that  lot,  the  complaint  should  be 
dismissed  with  costs.  The  referee  found,  among  other  things, 
as  a  &ct  in  the  case,  that  at  the  time  of  the  foreclosure  of  the 
Atchison  contract  there  was  not  so  much  unpaid  upon  it  as 
was  due  from  Bartow  upon  the  several  mortgages  given  by 
him  for  the  purchase-price  of  the  whole  premises.  And  as.a 
conclusion  of  law  he  found  that  the  plaintiff  was  entitled  to 
judgment  for  the  amount  claimed  to  be  due  upon  each 
mortgage,  and  ordered  judgment  of  foreclosure  upon  each 
mortgage  for  the  amount  claimed  to  be  due  upon  them 
respectively,  which  was  entered  accordingly. 

FraTuAs  Kemam  for  appellant.  There  is  no  implied  war- 
ranty of  title  in  the  assignment,  as  it  is  an  executed,  not 
an  executory  contract.  {Houghtaling  v.  Lewia^  10  Johns., 
297 ;  BuU  v.  WiUard,  9  Barb.,  641 ;  Ford  v.  WestfaU,  21  id., 
177 ;  Carr  y.  Roach^  2  Duer,  20J;  8  R.  S.,  5th  ed.,  p.  29, 
§  160.) 

SarrmeL  Hamd  for  respondent  An  assignee  of  a  mortgage 
takes  it  subject  to  every  defence  that  could  be  made  if  it 
remuned  in  the  hands  of  the  mortgagee.    {Bu%h  y.  Lathrop^ 
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92  N.  Y.,  532 ;  Cowdry  v,  Coit^  Com.  of  App.,  June  tenn, 
1871.)  The  assignment  of  the  McPhierson  oontraet  con- 
tained an  implied  warranty  of  title.  {Purvis  v.  Bayer^  9 
Price,  488 ;  Somter  v.  Draike^  5  Bam.  <fe  AdoL,  992 ;  Doe  y. 
Stanton^  1  Mees.  &  Wels.,  695 ;  Sug.  on  Yeadors,  chap.  1, 
%  8,  art.  17 ;  BurwM  v.  Jaohum^  5  Seld.,  535.)  McPhier- 
son's  want  of  title  was  a'breacb  of  this  implied  covenant  and 
a  good  defence.  {TaJmadge  v.  Wallaoe^  25  Wend.,  107; 
Johnson  V.  Oerey  2  Johns.  Oas.,  546.)  Where  a  party  pur- 
chases and  receives  a  quitclaim  deed,  supposing  there  is  a  title 
when  in  fact  there  is  none,  he  can  recover  back  or  refuse  to 
pay  purchase-money  on  ground  of  mistake  in  fact.  {Martd/n, 
V,  McCormick^  4  Seld.,  331 ;  Qcvrdner  v.  Mayor  of  Troy, 
26  Barb.,  423 ;  Hitchcock  v.  OeddingSj  4  Price,  185.)  The 
defendant  had  no  rights  and  owed  no  duties  under  the  Atcdii- 
son  contract.  {Adams  v.  Wadhams,  40  Barb.,  225.)  It  was 
(^tional  with  the  defendant  to  pay  on  the  McPbierson  con- 
tract, or  seek  his  remedy  on  Wadhams'  covenant,  or  by 
defence  to  the  bonds  and  mortgages.  (  Window  v.  MoCaUy  32 
Barb.,  241.) 

Gbat,  C.  The  Supreme  Oourt  as  well  as  the  referee  seem 
to  have  overlooked  the  fiftct  that  when,  on  the  4th  day  of 
March,  1854,  the  contract  was  made  by  which  Wadhams 
agreed  to  cause  the  several  lots  unbraced  in  it  to  be  eonveyed 
to  Bartow,  that  Bartow  knew  that  only  one  af  the  five  lots 
was  owned  by  Wadhams,  and  that  the  only  title  he  had  to 
lot  No.  7  rested  in  a  contract  with  McPhierson,  upon  which 
there  was  unpaid  $2,675,  which,  when  paid^  entitled  Wad- 
hams, or  sudi  person  as  he  might  appoint,  to  a  sufficient  deed 
of  conveyance  of  that  lot.  From  the  fourth  to  the  tenth  of 
January,  some  six  days,  the  oontraet  between  Wadhams  and  the 
defendant  Bartow  remained  executory ;  then,  to  end  it,  or, 
as  the  defendant  states  it,  ^Mn  consummation"  of  it,  he 
received  a  deed  from  Edwin  Wadhams  for  one  of  the  lots, 
from  OoUins  for  another,  from  Jonathan  Wadhams  for  two 
odiers ;  and  upon  securing  to  be  paid  some  $2,500  of  the  pur- 
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chase  price  of  lot  7,  and  assaming  to  pay  $2,675,  the  amount 
which  remained  unpaid  upon  it  from  the  MessrB.  Wadhams 
to  McPhierson,  tbej  assigned  to  him  McPhierson's  covenant, 
to  convey  to  him  that  lot  upon  being  paid  the  balance  unpaid 
upon  it,  and  thus,  according  to  his  own  version  of  the  trans- 
action, an  end  was  put  to  the  contract  of  the  fourth.  It  is 
sometimes  a  question  necessary  to  be  referred  to  and  passed 
upon  by  a  jury  or  referee,  whether  the  receipt  by  an  obligee 
of  the  covenant  of  a  third  party  to  do  what  has  been  agreed  to 
be  done  by  the  obligor  is  intended  by  the  parties  as  a  substitute 
tor  and  in  discharge  of  the  covenant  of  the  original  obligor ; 
but  where  it  is  clearly  understood,  as  in  this  case,  that  the 
object  of  the  one  in  assigning  and  of  the  other  in  receiving  is 
to  put  an  end  to  the  original  obligation,  its  effect  becomes  the 
only  question  for  consideration.  The  parties  having  termi- 
nated the  contract  of  the  fourth  of  January,  by  the  defend- 
ant's receiving,  in  consummation  of  it,  a  deed  from  each  of 
the  owners  of  the  respective  lots  owned  by  them,  which,  by 
that  contract,  Wadhams  was  to  cause  to  be  conveyed  to  him, 
and  the  assignment  of  a  covenant  of  a  third  party  to  convey 
the  remaining  part,  must  look  to  the  substituted  covenant  for 
the  redress  of  any  grievance  he  has  sustained  by  reason  of  the 
failure  of  the  title  conveyed  or  covenanted  to  be  conveyed  to 
him. 

It  was  claimed  on  the  argument  that  the  assignment  of  the 
McPhierson  contract,  containing  his  covenant  to  give  a  suffi- 
cient deed,  implied  a  warranty  on  the  part  of  the  assignors 
that  McPhierson  had  a  good  title  and  a  right  to  convey  the 
land.  It  implied  a  warranty  that  the  assignors  owned  the 
contract  assigned  by  them,  and  that  the  signatures  to  the  con- 
tract were  genuine,  but  not  that  the  land  embraced  in  it  was 
the  property  of  McPhierson.  The  assignment  ^^  of  the  land 
thereby  conveyed  "  was  at  most  but  a  quitclaim  of  the  title 
of  Wadhams  to  the  land  described  therein;  in  which,  by 
statute,  no  warranty  of  title  could  be  implied.  (3  B.  S.,  5th 
ed.,  29,  30,  §  160.)  It  was  also  insisted  that,  irrespective  of 
any  covenant,  that  where  a  purchaser  supposes  he  has  pur- 


198  Thomas  v.  Bartow  et  al.  [Jan., 

Opinion  of  the  Ck)mmis8ion,  per  Eabl,  G. 

diased  a  good  title  and  pays  for  it,  and  it  turns  out  that  the 
grantor  had  no  title,  the  purchaser  may  recover  back  the  pur- 
chase-money, on  the  ground  of  a  mistake  of  fact.  This  he 
may  do  if  both  parties  are  mistaken,  and  not  otherwise. 
{Martin  v.  McCormick^  8  N.  Y.,  381,  385.)  Unless  the 
mistake  is  mutual,  if  there  be  no  ingredient  of  fraud,  the 
party  is  remitted  to  his  covenants.  (2  Kent's  Com.,  11th  ed., 
622,  marg.  473.)  There  is  neither  allegation  nor  proof  of 
mutual  mistake,  nor  of  any  fraud  on  the  part  of  the  assignors 
of  McPhierson's  covenants ;  and  hence,  without  considering 
any  other  question  submitted  on  the  part  of  the  appellant,  I 
am  of  opinion  that  the  judgment  of  the  Supreme  Court 
should  be  reversed,  and  that  entered  upon  the  report  of  the 
referee  should  be  affirmed. 

Eabl,  C.  On  the  4th  day  of  January,  1854,  the  defendant 
Bartow  entered  into  contract  for  the  purchase,  from  Edwin 
Wadhams,  of  lots  4,  5,  6,  7  and  14,  and,  upon  the  payment  of 
the  purchase  money,  Wadhams  agreed  to  grant  and  convey  to 
Bartow,  a  fee  simple  to  the  lots  '^  by  a  good  and  sufficient 
deed  of  conveyance."  In  this  executory  contract  there  was 
an  implied  warranty  on  the  part  of  Wadhams  that  he  had 
good  title  to  the  lots,  and  Bartow  could  not  be  compelled  to 
take  a  deed  in  performance  of  it  which  would  not  give  him 
a  good  and  perfect  title.  {Burwell  v,  Jcbohson^  9  N.  Y.,  535.) 
But  this  implied  warranty  had  force  and  vitality  only  while 
the  contract  remained  executory.  In  such  a  case,  after  the 
deed  has  been  executed  and  delivered  by  the  vendor  in  per- 
formance of  the  contract,  the  implied  covenant  contained  in 
the  contract  is  gone,  and  the  vendee  must  rely  upon  express 
covenants  contained  in  his  deed.  If  the  vendee  has  taken  a 
d^ed  without  covenants,  and  his  title  proves  defective,  he  is 
without  remedy,  unless  he  can  make  a  case  for  relief,  upon 
the  ground  of  fraud,  and  possibly  of  mistake.  {HattghiaU- 
ing  V.  ZevnSy  10  Johns.,  297 ;  BvU  v.  WiUard,  9  Barb.,  641 ; 
Ware  v.  WestfaU,  21  Barb.,  177.) 

Here  Bartow  received,  in  performance  of  the  contract,  a 
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deed  of  lot  6,  from  Edwin  Wadhams,  of  lots  4  and  14  from 
Jonathan  Wadhams,  and  of  lot  5  from  John  H.  Collins ;  and 
he  received  ^m  Edwin  and  Jonathan  Wadhams  the  McFhier- 
son  contract  for  lot  7.  The -contract  thus  became  executed. 
If  the  deeds  given  contained  no  express  covenants,  and  there 
proved  to  be  a  defect  in  the  title  to  any  of  the  lots  conveyed 
to  him  by  deed,  he  was  entirely  without  remedy.  "What 
different  position  does  he  hold  as  to  lot  7 }  The  contract  for 
that  lot  was  assigned  to  him  by  an  instrument  under  seal,  of 
which  the  following  is  a  copy :  '^  For  a  valuable  consideration 
to  us  in  hand  paid  by  Charles  Bartow,  we  hereby  sell,  assign, 
transfer  and  set  over  the  within  contract  and  the  lands  thereby 
conveyed  to  the  said  Charles  Bartow,  his  heirs  and  assigns." 
If  Bartow  has  any  implied  covenant  upon  which  he  can  rely, 
it  must  be  in  this  assignment.  This  was  not  an  executory 
contract  to  sell  the  McPhierson  contract.  If  it  had  been, 
it  may  well  be,  in  the  light  of  the  authorities,  that  a 
covenant  would  be  implied,  not  only  that  they  held 
the    contract    and    had    the    right    to    sell    it,    but    that 

McPhierson  had  a  good  title  to  the  land  which  by  his  con- 
tract he  had  agreed  to  convey.  This  was  an  executed  sale 
and  transfer  of  the  contract  and  of  the  assignor's  interest  in 
the  land,  and  a  covenant  is  no  more  to  be  implied  than  if  a 
quitclaim  deed  had  been  given.  If  we  were  to  treat  the 
assignment  of  this  contract  as  the  sale  of  a  chattel,  and  apply 
to  it  the  rules  applicable  to  sales  of  personal  property,  the 
same  result  would  follow.  In  such  case  there  would  be  an 
implied  warranty  that  the  assignor  had  title  to  the  contract 
and  the  right  to  assign  it;  but  there  could  be  no  implied 
warranty  that  McPhierson  would  perform  the  contract  on  his 
part.  McPhierson's  relation  to  the  title  was  such  that  it  was 
possible  and  feasible  for  him  to  perform  the  contract,  and 
Bartow,  by  the  assignment  to  him,  was  placed  in  such  rela- 
tion to  the  title  that  he  could  have  compelled  performance. 
Hence,  this  was  not  a  case  where  the  assignor  had  nothing  to 
assign  and  the  assignee  got  nothing  by  the  assignment. 
The  defendants  cannot,  therefore,  rest  their  defence  upon 
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any  covenant ;  and  we  will  look  further  to  see  if  there  is  any 
other  ground  to  rest  it  upon.  It  cannot  rest  upon  the  ground 
of  a  total  failure  of  consideration,  because  it  must  be  conceded 
that  Bartow  got  by  the  assignment  possession  of  the  lot  and 
a  valuable  interest  therein,  which,  as  we  have  above  intimated, 
could  have  ripened  into  a  perfect  title.  It  cannot  rest  upon 
the  ground  of  mistake,  even  if  the  answer,  proof  and  findings 
were  otherwise  adequate  to  such  a  defence,  because  it  was  in 
such  case  the  duty  of  Bartow,  as  soon  as  he  discovered  the 
mistake,  to  offer  to  rescind,  or  at  least  to  notify  Wadhams  of 
it.  He  was  informed  of  the  alleged  mistake  at  least  as  soon 
as  the  foreclosure  suit  was  commenced  against  him  and  others 
by  Lathrop.  And  yet  he  took  no  measures  in  that  suit,  as  he 
might  have  done,  to  secure  his  title,  as  there  was  more  due 
from  him  to  McPhierson  which  he  had  assumed  to  pay  than 
there  was  due  to  Lathrop ;  and  he  gave  no  notice  to  his  assign- 
ors that  they  might  protect  his  title.  He  waited  until  the 
entire  interest  under  the  McPhierson  contract  had  been  wiped 
out,  and  then  for  the  first  time  made  his  claim  on  the  ground 
of  the  alleged  mistake.  He  was  too  dilatory,  and  his  claim 
came  too  late.  In  ordinary  cases  of  tort  and  breach  of  con- 
tract, it  is  a  fair  and  just  rule  which  requires  the  injured 
party  to  use  ordinary  diligence  to  make  his  damages  as  small 
as  he  can,  and  confines  his  recovery  to  so  much  damages  only 
as  he  could  not  by  good  faith  and  ordinary  diligence  have 
averted.  Much  more  where  a  party  comes  into  equity  seek- 
ing relief  on  the  ground  of  mistake  should  he  show  that  he 
has  used  due  diligence  and  good  faith  to  avert  the  conse- 
quences of  the  mistake ;  and  it  would  be  a  poor  administra- 
tion of  equity  that  would  give  him  relief  after,  by  his  delay 
and  omission  of  duty,  he  had  caused  irreparable  mischief  to 
the  other  party. 

I  am,  therefore,  upon  the  whole  case,  in  favor  of  reversing 
the  order  of  the  General  Term,  and  aflirming  the  judgment 
entered  upon  the  report  of  the  referee,  with  costs. 

All  concur,  except  Hctnt,  0.,  not  sitting. 

Order  reversed. 
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Sasah  M.  Hoffman,  Kespondent,  v.  Abner  A.  Akmstbong, 

Appellant. 

A  person  upon  whose  lands  a  tree  wholly  stands  is  the  owner  of  the  whole 
thereof,  and  is  entitled  to  all  its  fruit,  notwithstanding  some  of  its 
branches  overhang  the  lands  of  another. 

(Argued  September  21st,  1871 ;  decided  January  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  seventh  judicial  district,  aflSnning  a 
judgment  for  the  plaintiff  entered  on  a  verdict.  The  action 
is  for  assault  and  battery.  (Reported  below,  46  Barb.,  337.) 

The  facts  are  these  :  Dr.  Hoffman  and  the  defendant  were 
the  owners  of  adjoining  lands,  separated  by  a  line  fence. 
There  was  a  cherry-tree  standing  upon  the  land  of  Dr.  Hoff- 
man with  limbs  overhanging  the  land  of  the  defendant.  The 
plaintiff,  who  was  a  sister  of  Dr.  Hoffman,  and  lived  with 
him,  went  upon  the  line  fence  and  undertook  to  pick  cherries 
from  a  limb  of  the  tree  which  overhung  the  defendant's  land. 
He  forbid  her,  and  on  her  still  persisting,  the  defendant 
attempted  to  prevent  her  by  force  and  did  her  a  personal 
injury. 

The  court  held,  and  so  charged  the  jury,  that  "  every  person, 
upon  whose  lands  a  tree  stands  owns  the  whole  of  that  tree, 
notwithstanding  portions  of  it  may  overhang  the  lands  of 
another ;  and  in  this  case,  as  it  is  conceded  that  the  body  or 
trunk  of  the  tree  was  wholly  upon  the  land  of  Dr.  Hoffman, 
he  was  entitled  to  all  the  fruit  growing  thereon,  and  hence, 
if  the  defendant  attempted  to  prevent  the  plaintiff  from  pick- 
ing such  fruit  by  violence  he  was  a  wrong-doer,  and  this 
action  lies  against  him.  If  he  touched  her  at  all,  with  the 
intention  of  preventing  her  from  picking  the  cherries  while 
she  was  standing  on  the  premises  or  fence  of  Dr.  Hoffman, 
although  they  were  upon  the  limbs  overhanging  his  yard, 
then  this  action  lies  against  him,  and  your  verdict  should  be 
for  the  plaintiff." 

The  defendant  excepted  to  the  several  legal  propositions 
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contained  in  the  charge,  and  requested  the  judge  substanti- 
ally to  charge  that  the  limbs  of  the  tree  overhanging  the 
land  of  the  defendant  belonged  to  him,  that  he  was  entitled 
to  the  fruit  thereon,  and  that  he  had  the  right  to  prevent  the 
plaintiff  from  picking  it  by  the  application  of  all  necessary 
force,  if  she  refused  to  desist  after  being  requested  to  do  so. 
This  was  refused  and  exceptions  were  taken  to  such  refusals. 

Amasa  J.  Parker  for  the  appellant.  The  defendant  was 
the  owner  of  the  fruit  which  was  growing  on  the  branches  of 
the  tree,  and  which  overhung  his  land.  He  owned  every- 
thing above  as  well  as  everything  below  his  land.  (3  Bl.^ 
18 ;  3  Kent's  Com.,  401,  §  52 ;  Broom's  Legal  Maxims,  289, 
292,  882,  ed.  68  ;  Iforris  v.  Bakery  1  Eol.  Rep.,  893 ;  Zodie 
V.  Arnold^  2  Salk.,  458 ;  3  Stephens  Com.,  500 ;  Sblden  v. 
Coat8j  1  Moody  &  Malkin,  112 ;  Waterman  v.  Voper^  1  Ld.  /S 
Baymond,  737 ;  Oriffin  v.  Biasby^  12  N.  H.,  454 ;  Lyman  v. 
df/W^  Hale,  11  Qmi.,  177;  Masters  v.  PoUie,  2  Eol.  R,  141; 
Crabbe  on  Real  Property,  §  96 ;  2  Bouvier's  Inst.,  158, 1570, 
1576).  Being  such  owner  he  was  authorized  to  protect  it, 
(38  Vt,  117.) 

H.  V.  Howlo/nd  for  the  respondent.  The  cherry  tree 
with  its  fruit  was  the  property  ot  Dr.  Hoffman.  Plaintiff  was 
not  a  trespasser,  therefore.  (34  Barb.  R.,  547 ;  Maeiere  v. 
PoUie,  2  Rol.  Rep.,  141,  265 ;  A)per  v.  Waterman,  1  Lord.fe 
Raym.,  737 ;  1  Moodie  &  Malkin,  112 ;  7  voL  Kinne's  Law 
Comp.,  252 ;  12  N.  H.,  457 ;  11  Conn.  R.,  177 ;  1  Hilliard 
on  Real  Property,  10 ;  9  Barb.  R.,  655 ;  25  N.  Y.  R.,  123.) 

LoTT,  Oh.  C.  The  only  material  question  presented  in  this 
case  is,  whether  the  owner  of  land  overhung  by  the  branches 
of  a  fruit  tree  standing  wholly  on  the  land  of  an  adjoining 
owner  is  entitled  to  the  fruit  growing  thereon. 

The  defendant  claims  that  the  ownership  of  land  includes 
everything  above  the  surface,  and  bases,  his  claim  on  the 
maxim  of  the  law  '^  Ckyus  eat  aol/am  ejus  est  usqvs  ad  ccdum,^^ 
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and  that  coneeqnently  he  was  the  owner  of  the  overhanging 
branches  and  the  fruit  thereon.  The  general  role  unques- 
tionablj  is,  that  land  hath  in  its  legal  signification  an  indefi« 
nite  extent  upward,  including  everything  terrestrial,  not  only 
{he  ground  or  soil,  but  everything  which  is  attached  to  the 
earth,  whether  by  the  course  of  nature  as  trees,  herbage  and 
water,  or  by  the  hands  of  man  as  houses  and  other  buildings. 
(See  Co.  Litt.,  4  a ;  2  Black.  Com.,  18 ;  3  Kent's  Com.,  p. 
401 ;  2  Bouvier's  Ins.  §  1670). 

This  rule,  while  it  entitles  the  owner  of  the  land  to  the 
light  to  it,  and  to  the  exclusive  use  and  enjoyment  of  all  the 
space  above  it,  and  to  erect  any  superstructure  thereon  that 
he  may  see  fit — ^and  no  one  can  lawfully  obstruct  it  to  his  pre- 
judice— ^yet  if  an  adjoining  owner  should  build  his  house  so 
as  to  overhang  it,  such  an  encroachment  would  not  give  the 
owner  of  the  land  the  legal  title  to  the  part  so  overhanging.  \ 
It  would  be  a  violation  of  his  right,  for  which  the  law  would 
afford  an  adequate  remedy,  but  would  not  give  him  an  owner- 
ship or  right  to  the  possession  thereof.  (See  Aiken  v.  JSena^' 
diet,  89  Barb.,  400.) 

Although  different  opinions  have  been  held  as  to  the  rights  of 
owners  of  adjoining  land  in  trees  planted,  the  bodies  of  which 
are  wholly  upon  that  of  one,  while  the  roots  extend  and  grow  > 

into  that  of  the  other  and  derive  nourishment  therefrom,  it  was 
considered  by  Allen,  J.,  in  giving  the  opinion  of  the  court 
in  Dubois  v.  Beaver  (25  N.  Y.  Bep.,  123,  etc.),  that  the  tree  | 
is  wholly  the  property  of  him  upon  whose  land  the  trunk 
stands.  This  principle  is  sustained  in  Mctstera  v.  PoOAe  (2 
Bol.  Bep.,  141),  Holder  v.  Coates  (1  Moody  &  Malkin, 
112),  22  E.  C.  L.  B.,  264. 

The  ground  or  reason  assigned  in  those  cases  for  holding 
that  the  owner  of  land  on  which  no  part  of  a  tree  stands,  but 
into  which  the  roots  extend,  has  any  interest,  is  that  the  tree 
derives  its  nourishment  from  bothTestates,  and  not  the  ground 
or  maxim  on  which  the  defendant's  claim  is  based. 

We  have  not  been  referred  to  any  case  showing  that  whero 
no  part  of  a  tree  stood  on  the  land  of  a  party,  and  it  did  not 
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receive  any  nourishment  therefrom,  that  he  had  any  right 
therein,  and  it  is  laid  down  in  Bouvier's  Institutes  (section 
1573)  that  if  the  branches  of  a  tree  only  overshadow  the 
adjoining  land,  and  the  roots  do  not  enter  into  it,  the  tree 
wholly  belongs  to  the  estate  where  the  roots  grow.  (See  also 
Masters  v.  PoUie^  2  Eol.  Bep.,  141 ;  Waterrrum  v.  T<??w>  1  iS 
Ld.  Raymond,  737.) 

The  rule  or  maxim  giving  the  right  of  ownership  to 
everything  above  the  surface  to  the  owner  of  the  soil  has  full 
effect  without  extending  it  to  anything  entirely  discon- 
nected with  or  detached  from  the  soil  itself. 

It  follows,  from  the  views  above  expressed,  that  the  ruling 
of  the  judge  at  the  Circuit  was  right,  and  the  judgment 
appealed  from  mu«t  be  affirmed,  with  costs. 

All  coueor.  i 

Judgment  affirmed. 
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OoBNELins  Ryan,  Respondent,  v.  Riohhond  Wabd  et  al.. 

Appellants. 

Where  upon  payment  of  a  portion  of  an  undisputed  account,  the  creditor 
gives  a  receipt  in  full,  he  is  not  concluded  thereby  from  recovering  the 
43    oo^     balance,  although  the  recdpt  was  given  with  knowledge,  and  there  was 
3I7O    2V7     ^^  error,  or  fraud. 

(Argued  May  22,  1871 ;  decided  January  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Coort,  in  the  first  judicial  district,  afSrming  a  judgment  in 
favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

This  is  an  action  to  recover  a  balance  due  on  a  contract  for 
the  delivery  of  hides.  The  hides  were  delivered  at  various 
dates,  from  February,  1863,  until  the  latter  part  of  August  in 
the  same  year.  Payments  were  made  to  the  plaintiff's  agent 
weekly,  and  receipts  given  by  him.  Fifteen  of  these  receipts, 
between  May  and  February,  were  expressed  to  be  in  fvU. 
The  referee  found  the  agreement  to  be  as  alleged  by  the  plain- 
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tiff,  and  that  there  was  a  balance  dae  to  him,  which  ooneigted 
of  the  bonus  paid  by  him  to  butchere  on  the  purchase  of  bides. 
This  bonus,  it  is  found.  Was  agreed  to  be  paid  to  the  plaintiff, 
bj  the  defendant's  authorized  agent,  and  it  accrued  from  time 
to  time  during  the  whole  period  of  delivery,  from  February 
to  August. 

The  referee  reported,  in  favor  of  the  plaintiff,  the  judgment 
upon  his  report  was  affirmed  by  the  General  Term,  and  the 
defendants  appeal  to  the  Oourt  of  Appeals. 

Samud  Hand  for  the  appellants.  A  receipt  in  full,  given 
with  full  knowledge  of  all  the  circumstances  and  in  the  absence 
of  fraud,  is  conclusive.  (Starkie  on  Evidence,  vol.  8,  1276; 
Phillips  on  Evidence,  4th  Am.  ed.,  vol.  8,  658 ;  Benson  v. 
Bennett^  1  Campb.,  894;  Errvrie  v.  GUbert^  1  Wright  R., 
764 ;  HoTbrooke  v.  Bhdgetj  5  Verm.  R.,  520 ;  Sessuniay.  OH- 
hertj  Brayt.  R.,  291 ;  Oiddi/ngs  v.  JSfv/Mon^  4  Verm.  R.,  308 ; 
Patterson  v.  Ackerson^  Edw.  Ch.  R.,  427.) 

John  i[.  Scribner^  Jr.^  for  the  respondent.  As  to  the 
terms  of  the  contract  and  the  question  of  fraud,  these  were 
questions  of  fact  for  a  referee  and  not  the  i^bject  of  review 
in  this  court.  {Cody  v.  AUen^  18  N.  T.,  573 ;  Hoyt  v.  Thorny 
son,  19  N.  T.,  207 ;  Marshall  v.  8mUh,  20  N.  T.,  251 ; 
Bergen  v.  WerrypUj  30  K.  Y.,  819 ;  Ostrander  v.  FeUowSy  39 
K  Y.,  350;  WUtrie  v.  Eaddie,  4  Abb.  [N.  8.],  893.)  The 
legal  right  to  the  bonus  once  existing,  could  only  be  extin- 
guished by  payment  or  release.  (  WiUiame  v.  Carrin>gton^  1 
Hilt.,  515 ;  Seymour  v.  Mintum,  17  J.  R.,  169 ;  Aoker  v. 
PhmiiXy  4  Paige,  305 ;  MoKnight  v.  Ikmlopy  1  Seld.  [6  N. 
Y.],  537.)  A  receipt  in  full  of  a  sum  less  than  the  amount 
due,  in  no  way  discharges  the  right  to  recover  the  balance. 
Hmdricksm  v.  Beers^  6  Bosw.,  639 ;  Thomae  v.  M^Danid^ 
14  J.  R.,  185 ;  Rawrke  v.  Storyy  4  E.  D.  Smith,  67 ;  MoDou- 
gal  V.  GocpeTy  81  N.  Y.,  498 ;  CoOmm  v.  ZoMmgy  46  Barb., 
87.) 
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Hunt,  0.  The  &cts  are  all  f  onnd  in  favor  of  the  plaintiff. 
Thej  are  sustained  by  competent  evidence,  and  the  judgment 
has  been  affirmed  by  the  Oeneral  Term.  We  can  make  no 
inquiry  into  the  facts,  but  must  take  them  as  given  by  the 
referee  in  his  report. 

There  is  but  a  single  question  of  law  in  the  ease.  During 
the  delivery  of  the  hides  payments  for  them  were  usually 
made  weekly.  On  several  of  these  occasions  receipts  were 
given  for  the  precise  amounts  paid,  which  were  expressed  to 
be  in  fidl  for  the  hides.  In  fact,  the  payment  was  not  in  full, 
but  a  Airther  sum  was  then  due.  This  was  known  to  the 
plaintiff.  There  was  no  error,  and  there  was  no  fraud.  Is 
the  plaintiff  cut  off  by  these  receipts  from  now  recovering  the 
balance  actually  due  to  him  ? 

By  the  finding  of  the  referee  this  amount  now  sought  to 
be  recovered  was,  and  is,  actually  due  to  the  plaintiff.  How 
has  the  debt  been  discharged  ?  Kot  by  payment ;  not  in  a 
settlement,  byway  of  compromise,  of  disputed  accounts.  No 
such  transaction  took  place.  There  was  no  dispute  between 
the  parties.  Neither  was  asked  at  any  time  to  yield  anything 
claimed  on  his  part.  Neither  party  understood  that  there 
was  any  such  concession.  There  was  due  to  the  plaintiff  a 
sum,  certain — «ay  $2,000,  as  an  illustration.  The  defendants 
pay  $1,500  and  the  plaintiff  gives  them  a  receipt  in  full  for 
$2,000.  If  A.  lends  B.  $2,000,  and  B.  pays  A.  $1,500,  which 
A.  says,  either  orally  or  by  writing,  is  in  full  of  the  loan,  it, 
nevertheless,  is  not  in  full.  A.  may  at  once  sue  B.  and 
recover  the  remaining  $500.  There  is  no  consideration  for 
the  professed  discharge.  A  man  cannot,  by  the  payment  of 
$1,500,  pay  an  admitted  debt  of  $2,000.  This  has  ever  been 
the  law.  In  such  case  nothing  less  than  a  technical  release, 
under  seal,  can  bar  the  recovery.  {Harrison  v.  Closey  2  J. 
E.,  448 ;  Seymov/r  v.  Mvmtmm^  17  id.,  169 ;  Meeh.  Bh.  v. 
Haza/irdy  13  id.,  853.) 

I  can  see  no  difference,  in  this  respect,  between  an  admit- 
ted debt  created  by  the  sale  of  property  and  an  admitted 
debt  created  upon  the  loan  of  money.     They  stand  upon  the 
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same  plane.  Neither  can  be  satisfied  by  part  payment.  {Sen- 
drickaon  v.  Beena^  6  Bos.,  680 ;  1  Qreenl.  Ev.,  §  212 ;  anth. 
€wpra.) 

The  cases  in  which  a  receipt  has  been  held  to  be  conclnsive 
upon  the  party  giving  it  will  be  found  to  be  cases  where  the 
claims  or  accounts  were  in  dispute,  and  a  compromise  was 
agreed  upon ;  or  where  a  receipt  was  given  for  unliquidated 
damages.  Such  were  the  cases  of  ^<9(7nY.J^a;^  (4  Seld.,  402), 
and  KeUogg  v.  Richards  (14  Wend.,  116),  cited  by  the  appel- 
lant. The  first  case  was  where  an  injury  was  sustained  by 
the  upsetting  of  a  stage-coach.  The  plaintiff  gave  a  receipt 
for  forty  dollars  "  in  full  for  damages  done  to  me  by  the  stage 
accident  of  the  18th  of  June."  This  was  held  to  be  in  the 
nature  of  a  contract  and  release,  and  that  it  could  not  be 
varied  by  parol  proo£  It  has  no  resemblance  to  the  case 
before  us.  KeUogg  v.  Richa/rd%  was  a  case  where  the  credi- 
tor received  the  note  of  a  third  person  for  a  less  sum  than 
that  due  to  him,  and  in  full  payment  of  his  debt.  In  such 
case  the  security  of  a  third  person  forms  a  consideration  for 
the  discharge  of  the  residue  of  the  debt.  It  is  binding  as  an 
accord  and  satisfaction.  {Boyd  v.  Hitchcock,  20  Johns.,  76 ; 
Le  Page  v.  McOrea,  1  Wend.,  164.) 

In  my  opinion  the  judgment  of  the  General  Term  was 
correct  and  should  be  affirmed* 

Eabl,  0.  Whether  or  not  the  contract  in  reference  to  the 
hides  was  as  claimed  by  the  plaintiff  in  his  complaint,  was  a 
question  of  fact  finally  disposed  of  by  the  report  of  the  refe- 
ree in  plaintiff's  favor. 

The  only  question,  then,  for  us  to  consider,  is,  whether  the 
various  receipts  in  full  were  so  far  conclnsive  upon  the  plain- 
tiff, that  he  could  not  show  by  parol  that  the  items  for  ^'  extra 
bonus"  paid  by  him  to  the  butchers  were,  nevertheless  his 
due. 

It  has  long  been  settled  in  this  State,  that  a  receipt  fur- 
nishes mere  prima  fade  evidence  of  the  facts  stated  therein, 
and  that  it  may  be  controverted  or  explained  by  parol  evi- 
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dence.  (Tobey  v.  Barber^  6  Johns.,  68  ;  Kellogg  v.  Richards^ 
14:  Wend.,  116 ;  Oo(m  v.  Knapp^  4  Seld.,  402 ;  McDougaU 
V.  Coop&r,  31  N.  Y.,  498 ;  FUkins  v.  Whylamd,  24  id.,  338 ; 
Buawdl  V.  Poineer^  87  id,,  812;  MoDanids  Y,£aphamj  21 
Yermont,  222, 232.)  This  grows  out  of  the  fact  that  a  receipt 
is  not  a  contract.  It  is  a  mere  declaration  or  admission  in 
writing.  Where  a  cbntraot  is  embodied  in  the  receipt,  then, 
90  &r  as  the  receipt  contains  a  coDrtract,  it  cannot  be  contro- 
verted or  expkined  by  parol. 

It  has  ney^  been  intimated,  in  any  ease  in  this  State,  that 
it  made  any  difference  whether  the  receipt  was  for  a  specified 
smn  of  money  or  in  falL  The  same  rale  applies,  and  no  rea- 
son is  apparent  why  it  should  not.  A  receipt  for  a  specified 
sum  of  money  contains  a  declaration  that  so  much  has  been 
paid  upon  account,  or  for  a  partictdar  purpose.  A  receipt  in 
full  contains  a  declaration  that  a  certain  sum  has  been  paid  in 
full  of  all  claims  of  a  certain  kind,  or  of  all  demands.  Nei- 
ther kind  of  receipt  embodies  any  contract.  Both  furnish 
only  prima  facie  evidence,  and  are  valuable  only  as  such. 
Both  are  equally  open  to  explanation  or  contradiction. 

Hence,  in  this  case,  there  was  no  error  in  permitting  the 
plaintiff  to  show  that  the  receipts  in  fall  were  given  only  to 
cover  the  price  of  the  hides  and  the  commission  of  one-half 
per  cent,  and  that  they  did  not  cover,  and  were  not  intended 
to  cover,  the  ^^  extra  bonus  "  claimed  in  this  action. 

The  judgment  should,  therefore^  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed* 


I 
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NiofioLAs  SwAETHouT,  Eospondeiit,  v»  The  New  Jebbet 

Steamboat  Compant,  Appellant. 

The  acts  of  Congress  providing  for  the  better  security  of  the  Uves  of  pas 
seogers  on  board  of  Teasels  pmpeDed  by  steam,  etc.  (act  of  July  7»  1838, 
amended  by  act  of  August  80, 185d),  do  not  tai^  away  or  impair  the 
common-taw  right  of  action  by  a  person  injured,  while  a  passenger  upon 
such  a  vessel. 

An  inspection  of  the  boUers  by  the  proper  United  States  inspector,  as  pre- 
scribed by  said  act,  and  a  certificate  of  inspection  that  in  his  opinion  the 
vessel,  her  boiler  and  maolunery ,  came  up  to  the  requirements  of  the  act, 
is  not  conclusive,  and  does  not  exonerate  the  owner  fl*om  liability. 

(Argued  September  23, 1871 ;  decided  January  term,  1872.) 

Appeal  from  judgmei^t  of  the  General  Term  of  the  Supreme 
Oonrt)  in  the  third  judicial  district,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict,  and  affirm- 
ing an  order  denying  a  motion  for  a  new  trial.  (Beported 
below,  46  Bar.,  222.) 

This  action,  brought  to  recover  damages  sustained  by  the 
plaintiff  while  a  passenger  on  the  defendant's  steam  vessel, 
Isaac  Newton,  from  Kew  York  to  Albany,  was  tried  at  the 
Bensselaer  Circuit,  in  May,  1865.  On  the  trial  it  appeared 
that  in  December,  1863,  while  the  plaintiff  was  such  passen- 
ger, an  explosion  of  one  of  the  boilers  of  the  vessel  occurred, 
and  that  the  plaintiff  was  thereby  greatly  injured.  On  the 
part  of  the  plaintiff  it  was  proved  that  the  escape  of  steam, 
causing  the  injury,  was  the  result  of  an  improper  construction 
or  fastening  of  the  part  of  the  boiler  which  gave  way ;  that 
there  had  been  for  years  a  more  improved  mode  of  construct- 
ing the  boiler,  which,  if  it  had  been  adopted  by  the  defendant, 
no  injury  would  have  occurred.  On  the  part  of  the  defendant 
it  was  proved  that  on  or  about  the  twenty-fourth  day  of  March, 
1863,  the  boilers  upon  that  vessel  were,  in  compliance  with 
the  requirements  of  the  acts  of  Congress  for  that  purpose, 
duly  inspected  by  the  proper  United  States  inspector,  from 
which  it  was  ascertained  that  the  vessel  was  built  in  1846 ;  that 
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the  boilers  in  use,  when  the  explosion  occurred,  were  con- 
structed in  1856 ;  that  each  boiler  was  subjected  to  a  hydro- 
static pressure  of  fortj-four  pounds  to  the  square  inch ;  in 
short,  that  by  .the  inspection,  the  vessel,  her  boilers,  safety- 
valves,  supply  pipes,  steam  pipes,  etc.,  in  the  opinion  of  the 
inspector,  came  up  to  the  requirements  of  the  law,  and  that  at  the 
time  of  the  explosion  the  pressure  was  less  than  thirty  pounds 
to  the  square  inch.  When  the  evidence  closed,  the  defendant's 
counsel  moved  that  the  plaintiff  be  nonsuited.  The  only 
ground  of  the  motion,  appearing  in  the  bill  of  exceptions,  was 
that  the  defendant  having  shown  a  perfect  compliance  with 
the  acts  of  Congress,  was  not  liable  in  this  action.  The 
motion  was  overruled  and  the  defendant  excepted.  The  judge, 
in  submitting  the  evidence  upoa  the  issues  to  the  jury, 
instructed  them  that  the  plaintiff  was  entitled  to  recover  for  his 
bodOy  BufferiBgs  snch  an  amount  as  in  their  judgment  he 
was  entitled  to  receive,  to  which  also  the  defendant  excepted. 
The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $2,000. 
A  motion  was  made  at  Special  Term  for  a  new  trial,  and  denied, 
arid  judgment  being  entered  upon  the  verdict,  the  defendant 
appealed  therefrom  to  the  General  Term,  where  the  judgment 
was  affirmed,  and  the  defendant  appealed  again  to  the  Court 
of  Appeals. 

Charles  Jones  for  appellant. 

M.  I.  Townsend  for  respondent.  The  granting  of  a  new 
remedy  by  statute  does  not  deprive  a  party  of  one  then  existr 
ing,  unless  it  is  expressly  so  provided.  (^Renwick  v.  Morris^ 
7  HiU,  575 ;  2  Coke  Inst.,  200.) 

Gray,  C.  Two  questions  are  presented  by  the  bill  of 
exceptions  for  our  consideration.  One  is,  whether  an  inspec- 
tion of  the  vessel,  upon  which  the  injury  complained  of 
occurred,  her  boilers,  including  her  entire  steaming  appara- 
tus, by  the  proper  officer  for  that  purpose,  showing,  as  the 
inspector  believed  and  certified,  that  they  came  fully  up  to 
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the  requirements  of  t*ie  act  of  Congress  of  July  7,  1838,  and 
the  act  amendatory  or  the  same,  passed  August  30,  1852, 
constituted  of  itself  a  <ftf  ence  to  this  action.  The  only  object 
of  legislation  by  Congress  on  this  subject  was  to  secure  to  the 
passengers  upon  steam  vessels  greater  security  against  disaster. 

The  testimony  of  the  inspector,  whether  as  a  witness  upon 
the  stand  or  by  his  official  certificate,  is  not  made  conclusive ; 
evidence  upon  the  same  subject,  borne  by  persons  of  equal 
character  and  skill,  is  to  be  taken  and  considered  upon  its 
merits.  Congress  hss  not  professed  to  take  away  or  impair 
the  common  law  right  of  action  by  persons  thus  injured 
through  the  unskillfulness  or  negligence  of  the  owner  or  mas- 
ter of  a  vesseL  The  act  itself  provides,  that  if  the  injury 
happens  not  only  through  any  n^lect  to  comply  with  its  pro- 
visions, but  through  known  defects  of  the  steaming  apparatus, 
the  master  and  owner,  as  well  as  the  vessel  itself,  shall  be 
liable.  It  was  fairly  inferable  from  the  evidence  that  injury 
occurred  through  a  known  defect  of  the  steaming  apparatus. 
It  was  proven  by  witnesses  on  the  part  of  the  plaintiff  that  the 
escape  of  the  steam  was  caused  by  an  improper  construction  or 
fastening  of  the  part  of  the  boiler  that  gave  way,  and  that  a 
better  and  more  improved  mode  of  constructing  the  boiler 
had  been  in  use  for  years,  which,  if  it  had  been  adopted, 
would  have  saved  the  injury.  The  only  other  question  arises 
upon  the  instruction  given  to  the  jury,  that  the  plaintiff  was 
entitled  to  recover  what,  in  their  judgment,  he  should  receive 
for  his  bodily  sufferings.  In  this  there  was  no  error ;  the 
ruling  rests  upon  authority.  {Ransom  y.  The  N.  T.  and  IE. 
R.  R.  Co.y  16  N.  Y.  R.,  416 ;  Owrtis  v.  The  Rochester  amd 
Syracuse  R.  R.  Co.,  18  N.  Y.  R.,  641.)  The  judgment 
should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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[its  HqI     Doeothea  Rawson,  Respondent,  .-^j.  The  Pennsylvania 
Jg  Railkoad  Company,  Appellwit. 

48    212I 
J 157   140     ^Q<^<ii'  ^^  proristons  of  the  act  of  1860,  concerning  the  rights  and  liabili- 

J 157   1461       ties  of  husband  and  wife  (Laws  of  1860,  chap.40),  as  amended  in  1869 

(Laws  of  1862,  chap.  172),  the  paraphernalia  of  a  wife,  given  her  by  her 

husband,  which  prior  to  those  statutes  was  her  separate  estate  in  equity, 

became  clothed  with  all  the  incidents  of  a  legal  estate;  and,  for  an  injuiy 

to  or  conversion  thereof,  she  is  the  proper  person  to  bring  suit 

The  Uability  of  a  railroad  company  for  the  safe  carriage  of  a  pa8s«iger*s 
baggage  is  not  limited  by  a  notice,  printed  upon  the  face  of  the  ticket 
issued  by  it,  stating  the  terms  upon  which  baggage  will  be  carried. 

n,  however,  tlie  passenger's  attention  is  called  to  it  when  purchasing  his 
ticket,  or  if  he  knew  of  it  when  he  purchased,  the  law  will  presume,  m 
the  absence  of  any  olijection  upon  his  part,  that  he  assented  to  the  termi. 
The  contract  is  made,  and  rights  and  duties  of  the  parties  are  deter- 
mined, wlien  the  ticket  is  purchased.  A  discovery  by  the  passenger  of 
the  notice  after  he  has  entered  upon  his  Journey  does  not  affect  his  rights. 

(Argued  September  98, 1871 ;  decided  January  term,  1872.) 

Appeal  from  judgment  of  tbo  General  Term  of  the  Supreme 
Court  in  the  first  judicial  district,  affirming  a  judgment 
entered  npon  a  verdict  in  &vor  of  plaintiffl 

The  action  was  brought  to  recover  the  allied  value  of  two 
trunks  containing  clothing  and  jewelry  to  the  amount  of 
$3,847,  and  lost  on  the  railroad  of  the  defendants  in  Septem- 
ber, 1864. 

The  plaintiff  was  returning  from  Masailloa,  Ohio,  to  Kew 
York,  and  bou^it  at  Massillon  a  through  ticket  to  Kew  York, 
which  contained  the  following  notice  cm  its  fiK» : 

^^  This  ticket  entitles  the  holder  to  not  over  80  lbs.  baggage 
free,  and  not  at  rate  exceeding  in  value  100  dollars,  unless 
notice  is  given,  and  an  extra  amount  paid,  at  double  first-class 
freight  rates.  No  road  represented  bj  either  of  these  tickets 
is  responsible  for  the  passenger  or  baggage  while  upon  any 
other  road. 

(Signed)  «  H.  fe.  PAYSON, 

"  OefMTcH  Passenger  Age/nAP 
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The  trunks  were  then  checked  at  Massillon  to  Pittsburgh  as 
baggage;  at  Pittsburgh  they  were  checked  to  New  York. 
Nothing  was  paid  for  extra  baggage. 

Near  Thomaston,  on  the  Pennsylvania  railroad,  and  between 
the  points  from  and  to  which  the  trunks  were  to  be  conveyed 
on  said  road,  an  accident  occurred,  and  the  trunks  were  burned 
or  destroyed. 

The  greater  part  of  the  property  was  received  by  the  plain- 
tiff from  her  husband;  she  received,  however,  over  $1,000 
worth  of  it  from  her  son. 

The  jury  returned  a  verdict  for  the  full  value  of  the  pro- 
perty destroyed. 

A.  J.  Vcmderpod  for  appellant.  A  common  carrier  may, 
by  contract,  qualify,  restrict  or  limit  his  liability.  {Mdcrcw 
V.  Oreat  Western  R.  R.,  Law  Reports,  6  Q.  B.,  618 ;  P.  cfe  O. 
St.  Nav.  Co.  V.  Shav)^  11  Jurist,  N.  8.,  771,  Privy  Council ; 
Gbay,  J.,  245,  in  Squire  v.  N.  Y.  Cent.  R.  i?.,  98  Mass., 
239 ;  WdU  v.  if.  T.  Cent.  R.  R.  Co.,  24  N.  Y.,  183  ;  Per- 
hms  v.  N.  T.  Cent.  R.  R.  Co.,  24  N.  Y.,  196;  Rtisaett  v. 
If.  T.  Cent.  R.  R.  Co.,  25  N.  Y.,  442 ;  MerriU  v.  GrinneU, 
30  N.  Y.,  594 ;  Price  v.  HarUhame,  44  Barb.,  666 ;  De  Ruts 
V.  JH.  T.,  etc.,  Td.  Co.,  30  How.  Pr.  R.,  404 ;  Weed  v.  Sara- 
toga &  S.  R.  R.  Co.,  19  Wend.,  534;  Wolf  v.  Western 
Union  Tel.,  62  Penn.  St.,  83 ;  Story  on  Bailments,  §§  649 
and  554  and  note.)  The  ticket  in  this  case  contained  a  con- 
tract between  the  parties.  {Stewart  v.  L.  cfe  N.  W.  R.,  10 
Jurist  [N.  S.],  806  ;  Grace  v.  Adams,  10  Mass.,  131.)  The 
article  of  baggage  not  paid  for  was  transported  at  risk  of 
plaintiff,  and  she  must  prove  loss  was  caused  by  the  willful 
act  of  defendant.  (Edwards  on  Bailment,  §§  47,  436,  568-9 ; 
WeUa  V.  N.  T.  Cent  R.  R.  Co.,  24  N.  Y.,  183 ;  Field  v. 
N.  T.  Cent.  R.  R.  Co.,  82  N.  Y.,  339,  350.)  All  baggage 
beyond  a  reasonable  amount,  or  beyond  what  is  necessary,  of 
which  the  carrier  is  not  aware,  and  for  the  conveyance  of 
which  he  receives  nothing,  is  at  the  risk  of  the  passenger,  and 
the  carrier  is  not  liable.     {Orange  County  BamJc  v.  Browfi, 
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»  Wend.,  86 ;  Pardee  v.  Drew,  25  Wend.,  459  ;  Van  Wych 
T.  Howard^  12  How.  Pr.,  148 ;  Fowler  v.  Dorlom^  24  Barb., 
384 ;  Richards  v.  WeetcoU,  3  Bobw.,  589  ;  Oibhan  db  Paynr 
touj  4  Burr,  2798 ;  Bafsoii  v.  Donovan^  4  Bam.  &  Aid.,  21 ; 
6  E.  C.  L.,  331 ;  North  R.  W.  Co.  v.  Shepherd,  14  E.  L.  & 
E.,  867 ;  2  Kent  Com.,  603 ;  WUUns  v.  EarUy  19  Abb.  Pr., 
190 ;  Angel  on  Cancers,  §  279 ;  Hawkins  v.  Hoffman,  6 
Hill,  586  ;  (}rant  v.  Newton,  1  E.  D.  Smith,  9 ;  Ncrdmeyer  v. 
Loescher,  1  Hilt.,  499 ;  QIobco  v.  N.  Y.  Cent  R.  R.,  36 
Barb.,  557 ;  Merrill  v.  CMnnell,  30  N.  T.,  594.)  At  com- 
mon law  the  paraphernalia  of  the  wife  belongs  to  and  may 
be  disposed  of  by  the  husband.  (2  Kent.  Com.,  143 ;  Wil- 
liams on  P.  E.,  293.)  As  the  contract  was  made  in  Pennsyl- 
vania, this  incapacity  is  presumed  to  prevail  there,  and  will 
prevent  recovery.  (Story's  Con.  of  Laws,  ch.  4,  §  103,  ch.  8, 
§  280.)  Plaintiff,  under  our  statutes,  could  not  take  by  gift 
from  her  husband.  (Act  of  1849,  3  R.  S.,  240,  §  77 ;  Laws 
of  N.  Y.,  1860,  ch.  90,  p.  157,  §  1;  Laws  of  1812,  ch.  172, 
p.  143,  §§  7,  8 ;  Glasco  v.  N.  T.  Cent.  R.  R.  Co.,  36  Barb., 
567.) 

2).  M.  Porter  for  respondent.  The  property  was 
phtintiff's  separate  property,  and  she  could  maintain 
action.  (Laws  of  1862,  p.  363;  WaUingford  v.  AUen, 
10  Peters,  U.  S.  S.  C.  R.,  594.)  The  law  of  Pennsyl- 
vania, in  the  absence  of  all^ation  and  proof,  is  presumed 
to  be  the  same  as  our  own.  (  Walker  v.  Maxwell,  1  Mass., 
103 ;  CoUeU  v.  Eirth,  2  East,  261 ;  Monroe  v.  Douglass,  1 
Selden,  447.)  The  action  is  upon  an  express  contract,  there- 
fore the  husband  could  not  have  recovered.  (  Weed  v.  SarOr 
toga  R.  R.  Co.,  19  Wend.,  534.)  If  defendant  was  guilty  of 
gross  negligence,  it  was  liable,  even  if  notice  prevented 
recovery,  for  ordinary  neglect.  {Brook  v.  Piokwick,4:  Bing., 
218,  404 ;  Wells  v.  S.  N.  Co.,  4  Seld.,  376 ;  24  N.  Y.,  232.) 
Plaintiff  was  entitled  to  carry  articles  for  her  instruction, 
pleasure,  convenience  or  amusement.  {Dexter  v.  Syra,cuse, 
B.  &  N.  Y.  R.  R.  Co.,  42  N.  Y.,  326 ;  MerriUY.  CfrinneU, 
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80  N.  Y.,  594 ;  Jlawkim  y.  ffqffman,  6  HiU,  686, 590 ;  Dams 
V.  Cayuga,  etc,,  R.  R.  Co.,  10  How.  Pr.,  330 ;  Van  Horn  v. 
Kermity  4  E.  D.  Smith,  453 ;  1  id.,  100  ;  Cole  v.  Goodwin, 
19  Wend.,  261.)  A  ticket  is  not  a  contract,  but  merely  evi- 
dence that  the  passenger  has  paid  his  fare.  {Quimhy  v.  Van- 
derbilt,  17  N.  Y.,  306 ;  Nevins  t.  Bay  State  Steamboat  Co., 
4  Bosw.,  234.)  A  common  carrier  cannot  limit  his  liability 
by  notice,  even  if  it  be  brought  to  the  knowledge  of  the 
owner.  {Dorr  t.  The  J^ew  Jersey  Steam  Navigation  Co.,  1 
Kern.,  485 ;  HoUister  v.  NowUn,  19  Wend.,  234 ;  Cole  v. 
Oood/win,  id.,  251 ;  Camiden  Co.  v.  Belhruyp,  21  Wend.,  354 ; 
Clark  V.  Faaton,  id.,  163 ;  AleoDonder  v.  Greene,  3  Hill,  9 ; 
7  id.,  533 ;  Powell  v.  Myers,  26  Wend.,  694 ;  Rissels  v.  JT. 
Y.  C.R.R.,  25  K  Y.,  442,445;  Nevvnsy.B.  S.Steamboai 
Co.,  4  Bosw.,  234.) 

Eabl,  G.  The  first  question  to  be  considered  is,  whether 
the  property  destroyed  belonged  to  the  plaintiff  in  such  a 
sense  that  she  can  maintain  this  action.  It  consisted  of  her 
wearing  apparel  and  personal  ornaments,  and  constituted  her 
paraphernalia.  A  poi*tion  of  them  was  given  to  her  by  her 
husband,  and  as  to  such  portion  it  is  claimed  she  had  no  such 
property  as  will  sustain  a  recovery  in  her  name.  At  common 
law  the  wife's,  paraphernalia  during  coverture  ordinarily 
belonged  to  the  husband,  and  he  could  dispose  of  them ;  but 
he  could  not  dispose  of  them  by  will ;  and  if  the  wife  survived 
him,  she  could  claim  them  against  all  persons,  except  the 
husband's  creditors.  And  this  common-law  rule  is  substan- 
tially embodied  in  our  statutes,  except  that  the  wife's  para- 
phernalia are  secured  to  her  even  as  against  creditors.  (2  R. 
S.,  84,  §§  9  and  10  ;  1  Williams  on  Executors,  644 ;  Willard's 
Executors,  251 ;  Reeves'  Domestic  Relations,  37.) 

For  an  injury  to  or  conversion  of  the  wife's  paraphernalia 
during  coverture,  the  husband  was,  at  common  law,  the  pro- 
per party  to  sue,  and  this  rule  has  not  been  changed  by  our 
statutes,  except  so  far  as  the  wife  can,  in  any  case,  claim  the 
paraphernalia  as  her  separate  property. 
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This  property  was  given  to  tiie  wife  by  her  husband  and 
her  son.  As  to  so  much  as  was  given  to  her  by  her  son,  no 
question  is  made ;  but  it  is  claimed  that  the  gift  from  her  hus- 
band to  her  was  invalid,  and  hence  that  the  property  remained 
his.  Prior  to  the  recent  legislation  in  this  State  in  reference 
to  the  rights  of  married  women,  gifts  of  personal  property 
from  husband  to  wife  would  be  upheld  in  equity,  though  void 
at  common  law,  and  such  gifts  could  be  impeached  only  by 
creditors.  {Grahami  v.  La^idonderryy  3  Atk.,  893 ;  Demmg 
T.  WMicmsy  26  Conn.,  226 ;  B&rat  v.  Spehnan^  4  N.  Y.,  284 ; 
IfeafviUe  v.  Thomsim^  8  Edw.  Oh.,  92 ;  MewB  v.  Mews^  21 
Eng.  L.  and  Eq.,  556 ;  Reeves'  Dom.  Eel.,  8d  ed.,  170,  note  1.) 
In  equity  the  property  given  would  be  treated  as  the  wife's  sepa- 
rate estate,  and  she  would  be  protected  in  its  enjoyment  and 
possession,  even  against  the  interference  of  her  husband.  This 
estate,  under  the  statutes  of  1848,  1849,  1860  and  1862,  in 
reference  to  the  property  of  married  women,  if  not  absolutely 
converted  into  a  legal  estate,  is  clothed  with  all  the  incidents 
of  a  legal  estate,  and  she  is  the  proper  person  to  sue  and  to  be 
sued  in  reference  thereto.  Hence  I  cannot  doubt  that  this 
action  was  properly  brought  in  the  name  of  the  plaintiff. 

The  only  other  question  to  be  considered  is,  whether  the 
matter  printed  upon  the  face  of  the  railroad  ticket,  bought 
by  the  plaintiff  at  Massillon,  limited  the  liability  of  the 
defendant ;  and  that  it  did  not,  is  now  too  well  settled  to 
admit  of  dispute.  {Blossom  v.  Dodd^  43  N.  T.,  264.)  The 
words  thus  printed  do  not  purport  to  embody  the  contract 
between  the  parties.  They  are  a  mere  notice  as  to  the  terms 
upon  which  a  passenger's  baggage  will  be  carried,  and  are 
entitled  to  no  more  force  because  they  are  printed  upon  the 
face  of  the  ticket  than  if  they  had  been  printed  on  the 
back  of  the  ticket,  or  on  a  separate  piece  of  paper  posted  up 
at  the  ticket  office ;  and  hence  this  case  is  clearly  within  the 
rule  that  a  carrier  cannot  limit  his  liability  by  notice,  but  can 
do  so  only  by  express  contract. 

It  must,  however,  be  admitted  that  if  the  railroad  agent  had 
called  plaintiff's  attention  to  this  language,  when  he  sold  the 
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ticket  and  took  her  money,  or  if  it  had  been  shown  that  she 
knew  of  this  language  when  she  paid  her  money  and  took  the 
ticket,  the  law  would  presume,  in  the  absence  6f  objection 
on  her  part,  that  she  assented  to  the  terms  therein 
expressed.  But  here  she  testified  that  she  did  not  read 
this  language,  and  there  is  no  proof  that  she  received  the 
ticket  under  such  circumstances  that  the  law  will  presume 
that  she  must  hare  known  and  understood  the  lan^age,  and 
assented  to  the  terms.  It  would  be  unreasonable  to  presume 
that  a  passenger,  when  he  buys  a  railroad  ticket  at  a  ticket 
office,  stops  to  read  the  language  printed  upon  it,  and  it  would 
be  equally  unreasonable  to  hold  that  a  passenger  must  take 
notice  that  the  language  upon  his  ticket  contains  any  contract, 
or  in  any  way  limits  the  carrier's  common-law  liability. 

A  ticket  does  not  generally  contain  any  contract,  and  is 
not  intended  to.  It  is  a  mere  token  or  voucher  adopted  for 
convenience  to  show  that  the  passenger  has  paid  his  fare 
from  one  place  to  another. 

Tlie  contract  between  these  parties  was  made  when  the 
plaintiff  bought  her  ticket,  and  the  rights  and  duties  of  the 
parties  were  then  determined.  Hence,  even  if  the  plaintiff 
had  read  what  appears  upon  her  ticket  after  she  had  entered 
upon  her  journey,  it  would  have  made  no  difference  with  her 
rights.  She  was  not  then  obliged  to  submit  to  a  contract 
which  she  never  made,  or  leave  the  train  and  demand  her 
baggage. 

I  have,  therefore,  reached  the  conclusion  that  the  judg- 
ment should  be  affirmed  with  costs. 

AU  concur ;  Leonard,  C,  not  sitting. 

Judgment  affirmed. 

SicKELfl — m,        28. 
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Geobgb  W.  Eybbbtt,  SeBpondent^  v.  Phbbb  Etbbett, 

Appellant. 

When  one  purchases  land,  and  at  his  request  the  same  is  deeded  to 
another,  although  the  purchaser  receives  and  retains  the  deed,  without 
disclosing  the  existence  thereof  to  the  grantee,  and  takes  and  retains 
possession  of  the  land»  yet  by  the  deed  the  title  passes  and  becomes 
Tested  in  the  grantee,  and  under  the  prohibitions  of  the  statute  of  uses 
and  trusts  (1  R  S.,  728,  §  51)  no  trust  results  in  favor  of  the  pur- 
chaser. 

(Aigued  September  22d,  1871 ;  decided  Januaiy  term,  1872.) 

Appkal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the .  second  judicial  district,  reversing  an  order 
denying  a  new  trial  and  setting  aside  a  verdict  in  favor  of 
defendant,  and  granting  a  new  trial. 

This  is  an  action  of  ejectment  to  recover  two  pieces  of  land 
in  the  town  of  Middletown,  Orange  county.  As  to  the  first 
one,  termed  the  Armstrong  lot,  no  questions  are  here  pre- 
sented. The  controversy  arises  upon  the  lot  called  the  Yail 
lot.  This  lot  was  the  property  of  one  Lewis  Vail,  who  in  the 
early  part  of  the  year  1838  made  a  bargain  with  Walter 
Everett,  to  sell  him  a  larger  lot,  of  which  this  was  a  part. 
On  the  first  of  April,  1838,  Everett  received  a  deed  of  a 
portion  of  the  premises,  and  by  his  request  Mr.  Yail  made 
a  deed  of  another  portion  thereof,  being  that  now  in  dispute, 
to  Walter  Collins  Everett,  a  son  of  the  said  Walter.  This 
deed  was  taken  by  the  father  and  retained  in  his  possession 
for  some  time.  There  was  conflicting  testimony  on  the  ques- 
tion whether  the  deed  was  ever  delivered  to  Collins.  Col--* 
lins  died  in  January,  1842,  having  previously  made  a  will,  in 
which  he  gave  all  his  real  estate  to  his  father  for  life,  and  author- 
ized its  sale  by  his  executor  after  his  father's  death.  The  father 
died  in  July,  1848,  after  which  the  premises  were  sold,  and 
in  June,  1864,  they  were  conveyed  by  the  executor  of  Col- 
lins to  the  plaintiff.     The  plaintiff  claims  that  by  the  pro- 
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oeedingB  in  1838  the  title  to  the  lot  became  vested  in  CoUinB^ 
and  bases  his  title  upon  such  ownership. 

The  deed  from  Vail  to  Collins  Everett  was  never  pnt  on 
record ;  and  after  the  death  of  Collins,  in  1842,  his  father 
destroyed  the  deed  and  obtained  another  deed  from  Yail  to 
Lewis  Hudson  Everett.  Hudson  Everett,  in  1846,  conveyed 
the  premises  to  Walter  Everett,  who  died  in  July,  1848.  He 
left  a  will  by  which  he  devised  these  premises  to  his  widow, 
Phebe  Everett,  the  present  defendant,  during  her  life.  The 
plaintiff  demanded  the  possession  from  the  defendant,  and 
upon  her  refusal  commenced  the  present  action.  The  judg- 
ment was  for  the  defendant  at  the  Circuit.  The  further  facta 
necessary  to  be  understood  are  stated  in  the  opinion. 

Amasa  J,  Parker  for  the  appellant.  The  order  of  General 
Term  does  not  state  that  a  new  trial  was  ordered  on  the  &ct8. 
Therefore  the  reversal  must  be  deemed  to  be  on  the  law 
only.  {Borst  v.  Spelman,  4  N.  T.,  284 ;  Weston  v.  Genesee 
Mu.  Ins.  Co.y  12  id.,  258  ;  JTewton  v.  JBrewster,  13  id.,  58Y ; 
Baldwin  v.  Van  Deusen^  37  id.,  467.)  Under  the  circum- 
stances the  new  deed  would  be  upheld  in  equity,  and  Walter 
C.  would  not  have  been  permitted  to  question  its  validity. 
{Dennison  v.  Ely^  1  Barb.  S.  C.  R.,  610;  Jackson  v.  Mats- 
dcrfy  11  John.  B.,  91.)  The  case  last  cited  is  in  point  on 
all  the  questions  made  in  this  case.  (2  Wash,  on  Seal  Prop., 
604-616.)  The  first  deed  not  having  been  delivered,  no  inter- 
est passed  to  the  grantee.  {Jackson  v.  Matsdorf^  11  J.,  96.) 
Walter  C.  or  his  successors,  by  seeking  to  avail  themselves 
of  the  deed,  affirm  the  debt  to  Walter  for  the  purchase-price. 
This  and  the  holding  the  deed  make  Walter  and  his  suc- 
cessors equitable  mortgagees.  {Rockwdl  v.  Hdtfby^  2  Sand. 
Ch.,  9.)  Being  mortgagees  in  possession,  ejectment  cannot  be 
maintained.  {St.  John  v.  Bumpstead^  17  Bar.,  100 ;  Ban- 
doll  V.  Boaiy  2  Abb.,  300.) 

D.  F.  Oedney  for  the  respondent.  Delivery  of  a  deed  is 
either  absolute  or  in  escrow,  and  it  is  the  act  of  the  grantor. 
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(4  Kent's  Com.,  544  [454],  etc. ;  WarrcUl  v.  Munn  cfe  PraUy 
6  N.  Y.  K.,  229 ;  Braman  v.  Bingham,  26  N.  Y.  R.,  490- 
493 ;  Peoi)le  v.  Bostwick  et  dl.,  32  N.  Y.  R.,  447, 448.)  The 
delivery  of  this  deed  was  absolute.  (Folios  69,  70,  71,  72, 
73,  76,  77,  88,  308,  309 ;  WiHard  on  Real  Estate,  384 ;  Bra- 
man  v.  BingJiam,  26  N.  Y.  R.,  488,  490,  493 ;  The  Lady 
Superior,  etc,,  v.  McNamara,  3  Bar.  Ch.  R.,  376,  879 ;  5  N. 
Y.  R.,  229,  238.)  Delivery  to  a  third  party  for  the  grantee, 
is  all  that  is  necessary  to  constitute  delivery ;  and  the  con- 
veyance being  beneficial  to  the  grantee,  his  assent  is  presumed. 
{Church  V.  Oilman,  15  Wend.  R.,  656;  Willard  on  Real 
Estate,  384,  385,  and  cases ;  4  Kent's  Com.,  645  [455],  546, 
647,  note  a,  10th  ed. ;  12  Johnson's  R.,  636;  People  v. 
Bo8i/wick  et  al,  32  N.  Y.  R.,  447,  448,  449 ;  3  Bar.  Ch.  R., 
879 ;  5  K  Y.,  229;  26  N.  Y.,  490,  493.)  The  title  passed 
from  Vail ;  it  was  not  in  Walter,  it  must  have  been  in 
Collins.  (4  Kent  Com.,  546,  note  a,  10th  ed.,  chap.  3, 
285 ;  Thompson  v.  Leach,  2  Vert.,  198 ;  Poe  v.  Knight,  5 
B.  &  C,  671 ;  1  R.  S.,  728,  §  57 ;  Garfield  v.  Hatmaker,  16 
N.  Y.,  475.)  Neither  Walter  nor  his  successors  can  make 
adverse  title.  {Jackson  v.  Dams,  5  Cow.,  129 ;  4  J.,  230.) 
No  adverse  possession  can  be  judicated  on  a  void  title.  {Liv- 
ingston V.  Pen/n.  Iron  Co.,  9  Wend.,  511 ;  Crary  v.  Goodman, 
22  N.  Y.,  589,  605.)  That  the  verdict  was  against  evideuce 
is  a  question  not  reviewable  here.  {Macy  v.  Wheeler,  30  N. 
Y.,  237 ;  East  River  Bank  v.  Kennedy,  4  Keys,  283  ;  Folger 
V.  Fitzhugh,  41  N.  Y.,  228.) 

Leonard,  C.  The  title  of  the  "  Vail  lot,"  as  it  is  called, 
cannot  have  been  in  abeyance.  It  vested  in  some  i>erson 
upon  the  execution  of  the  deed  of  Lewis  Vail  to  Walter  C. 
Everett  —  clearly  the  title  no  longer  remained  in  Vail.  The 
execution  and  delivery  of  hifi  said  deed,  although  the  grantee 
was  ignorant  of  its  existence,  had  the  effect  of  divesting  him 
of  the  title.  It  was  so  intended  by  him  as  well  as  by  Walter 
Everett,  the  father,  who  paid  the  consideration  money, 
received  the  deed  and  managed  the  whole  transaction  of  the 
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purchase.  There  are  none  of  the  elements  of  aa  Abeyance, 
or  snapension  of  the  title.  No  estate  in  remainder  or  rever- 
sion is  limited  upon  a  prior  ^tate.  The  conveyance  is  abso- 
lute in  its  terras. 

There  is  no  attempt  by  couasel  to  treat  it  as  in  abeyance ; 
but  it  is  said  to  have  been  vested  in  Walter  C.  Everett  (called 
in  the  testimony  '^  Collins  Everett " ),  in  trust,  or  that  the 
deed  was  taken  in  his  name,  and  held  by  his  father  as  security 
far  the  payment  of  the  consideration.  I  am  unable  to  find 
any  evidence  of  such  a  purpose.  Walter,  the  father,  never 
disclosed  to  his  son  Collins  that  he  had  taken  the  title  in  his 
n&me,  or  that  he  expected  hkn  to  pay  for  it ;  nor  did  Collins 
ever  speak  to  his  father  about  it.  The  jury  have  found  that 
the  deed  was  never  delivered  to  Collins.  They  were 
instructed  that  the  plaintiff  was  entitled  to  recover,  if  they 
found  that  the  deed  had  been  delivered  to  Collins  Everett, 
and  having  rendered  their  verdict  for  the  defendant  as  to 
this  lot,  we  must  assume  that  the  deed  was  never  so  delivered. 
Clearly  no  liability  existed  for  the  consideration  or  price  of 
this  lot  on  the  part  of  Collins  Everett.  He  had  promised 
nothing  in  regard  to  it.  The  cases  in  which  title  deeds  have 
been  held  to  amount  to  an  equitable  mortgage,  when  deliv- 
ered to  or  placed  in  the  possession  of  a  third  party,  is  where 
there  was  some  debt  or  obligation  to  be  secured,  and  where 
they  were  delivered  for  that  purpose,  or  for  the  purpose  of 
preparing  a  mortgage  or  security  from  them  which  had  not,  for 
some  reason,  been  consummated  in  the  form  intended.  There 
is  no  such  element  in  this  case.  If  the  retaining  of  the  deed 
from  Yail  by  Walter,  the  father,  was  as  security  at  all,  it 
must  be  as  security  for  something  in  harmony  with  the  facts, 
something  that  did  not  require,  as  in  the  case  of  a  mortgage, 
the  consent  or  concurrence  of  Collins,  the  son.  He  may 
have  designed  to  retain  the  possession  of  the  land  until  some 
future  day,  and  for  that  reason  did  not  oommunicate  the  fact, 
and  privately  retained  the  deed.  He  did  retain  the  posses- 
sion, and  the  course  he  pursued  would  secure  the  continuance 
of  the  possession,  without  any  interruption  from  the  grantee 
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named  in  the  deed  or  his  creditors,  bo  long  as  the  secret  was 
maintained. 

This  is  not  the  case  of  a  deed  executed  by  the  father  to  the 
son,  and  afterward  retained  without  delivery.  Snch  deeds 
have  been  held,  in  nnmerons  instances,  not  to  have  passed  any 
title  to  the  grantee,  because  there  was  no  delivery.  The 
grantor  retains  the  title  until  he  has  delivered  his  deed.  But 
here  the  deed  is  perfect ;  and  the  delivery  is  absolute  as  against 
the  grantor.  The  title  could  not  pass  to  Walter,  the  father, 
for  he  was  not  named  in  the  conveyance.  He  paid  the  con- 
sideration, and  received  from  Vail  a  deed  to  his  son,  with  a 
design.  He  knew,  or  at  least  should  be  assumed  to  have 
known,  that,  at  some  period  in  the  then  future,  the  fact  would 
be  no  longer  a  secret.  Perhaps  he  expected  his  son  to  survive 
him,  in  the  ordinary  course  of  nature,  and  take  possession  at 
his  death.  This  is  more  strongly  probable  than  it  is  that  he 
intended  a  security  or  trust  in  his  own  favor.  He  never  asked 
his  son  to  reconvey ;  and  it  was  not  till  the  disputes  after  the 
death  of  Collins  that  he  destroyed  the  deed  to  him,  and 
obtained  a  new  one  from  Yail.  It  was  then  too  late  to  alter 
his  intentions.  He  could  not  change  the  alienee  in  that  way, 
nor  administer  justice  according  to  his  own  notions  so  sum- 
marily. 

Can  the  deed  to  Collins  be  regarded,  under  the  peculiar 
facts  of  this  case,  as  a  trust )  After  the  most  careful  exami- 
nation of  the  argument  of  the  learned  counsel  for  the  defend- 
ant, and  the  authorities  cited,  I  find  myself  drawn  to  a  nega- 
tive answer.  The  statute  forbids.  Of  course,  there  is  no 
express  trust.  It  must  be  a  resulting  or  implied  trust,  if  any, 
derived  from  the  payment  of  the  consideration,  and  the  retain- 
ing of  the  deed  by  the  father. 

The  statute  is  very  definite  in  its  terms,  and  precisely  covers 
the  facts  of  the  case.  It  is  in  these  words :  "  Where  a  grant 
for  a  valuable  consideration  shall  be  made  to  one  person,  and 
the  consideration  therefor  shall  be  paid  by  another,  no  use  or 
trust  shall  result  in  favor  of  the  person  by  whom  such  pay- 
ment shall  be  made ;  but  the  title  shall  vest  in  the  person 
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Darned  as  the  alienee  in  sach  conveyance,  subject  only  to  the 
provisions  of  the  next  section."    (1  R.  8.,  728,  §  61.) 

The  next  section  declares  such  conveyance  presumptively 
frandnlent  as  to  the  creditors,  at  that  time,  of  the  person  pay- 
ing the  consideration.  It  is  said  that  this  is  a  rule  only  as 
between  the  grantor  and  grantee ;.  but  there  is  no  such  limitar 
tion  in  the  statute,  and  the  contrary  rule  has  been  held  by  the 
Court  of  Appeals  in  Oarfidd  v.  Satmaker  (16  N.  T.,  476). 

We  are  particularly  referred  to  the  case  of  Jackson  v.  Mats- 
dorf  (11  Johns.,  91),  as  authority  for  the  appellant.  That 
case  occurred  before  the  adoption  of  the  Revised  Statutes, 
which,  as  held  by  the  leading  opinion  of  Judge  Comstook,  in 
16  N.  Y.,  476  {st^pra)j  has  made  such  a  sweeping  alteration 
in  the  law  of  uses  and  trusts  that  it  has  wholly  subverted  the 
former  rules  as  to  a  resulting  trust  in  favor  of  the  party  pay- 
ing the  consideration,  under  which  it  was  also  formerly  held 
that  the  interest  of  such  party  could  be  seized  and  sold  as  a 
l^al  estate  on  execution  against  him.  This  result  arose,  says 
that  able  judge,  from  the  relation  between  the  grantee  and 
the  person  paying  the  purchase-money,  but  is  entirely  over- 
thrown by  the  present  statute  of  uses  and  trusts.  There  is  a 
pure  trust  in  &vor  of  the  creditor,  which  he  can  enforce  only 
in  equity.  "The  person  paying  the  consideration  money 
must  take  the  conveyance  to  himself,  or  he  can  have  no  legal 
or  equitable  interest  in  the  land."     (Page  478.) 

Section  61,  cited  above,  was  contained  in  the  Revised  Laws 
of  1818 ;  but  section  46  of  the  Revised  Statutes,  abolishing 
uses  and  trusts,  except  as  authorized  and  modified  in  the  arti- 
cle which  contains  the  sections  referred  to,  was  adopted  in 
1830. 

In  the  case  cited  from  11  Johnson,  the  court  appear  to  be 
uncertain  as  to  placing  their  judgment  upon  the  doctrine  of 
a  resulting  trust,  even  in  that  day,  and  finally  hold  that  the 
title  of  the  person  who  paid  the  consideration  in  that  case  was 
good,  by  reason  of  his  uninterrupted  possession  for  forty  years. 
It  is  worthy  of  observation  that  the  plaintiffs  lessor  in  that 
case  obtained  his  conveyance  with  full  knowledge  that  the 
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deed  to  his  grantor  had  been  taken  with  the  intention  of  hav- 
ing die  title  held  for  the  benefit  of  the  person  who  paid  the 
consideration. 

The  principle  of  a  resulting  trost  in  favor  of  the  person 
paying  the  purchase-money  was  fully  adopted  in  that  case,  and 
is  as  fully  repudiated  in  1  Revised  Statutes  (§51,  p.  728),  and 
in  15  New  York,  p.  475  {supra). 

In  my  opinion,  we  must  follow  the  latter  authority.  The 
judge  at  the  circuit  charged,  in  this  case,  that  no  title  passed 
to  Collins  Everett  by  the  deed  to  him,  unless  it  was  delivered 
to  him.    This  was  an  error. 

The  question,  whether  there  was  an  adverse  possession  by 
the  defendant,  so  as  to  render  the  deed  to  the  plaintiff  void, 
is  not  before  us.  The  case  is  here  on  appeal  by  the  defendant 
from  an  order  granting  a  new  trial  on  account  of  exceptions 
taken  by  the  plaintiff.  K  any  error  occurred  at  the  trial 
affecting  the  case  on  the  part' of  the  plaintiff,  which  was  dis- 
tinctly pointed  out  and  excepted  to  on  his  part,  as  it  appears, 
in  this  case  that  there  did,  the  necessary  result  is,  that  there 
must  be  a  new  trial,  unless,  upon  the  whole  case,  judgment 
ought  to  have  been  rendered  for  the  defendant. 

The  General  Tenn  granted  a  new  trial  for  errors  occurring 
at  the  circuit.  The  defendant  appealed,  stipulating  that  judg- 
ment absolute  be  rendered,  in  case  the  order  appealed  from 
be  affirmed.  The  appeal  brings  up  only  the  errors  complained 
of  by  the  plaintiff;  and  those  having  been  considered  mate- 
rial, the  order  so  appealed  from  must  be  affirmed,  with  an 
absolute  judgment  against  the  defendant. 

If  the  defendant  wished  to  bring  up  errors  which  had  been 
committed  affecting  her  case,  she  ought  to  have  submitted  to 
a  new  trial ;  and  if  the  errors  had  been  then  repeated,  and  the 
whole  case  resulted  adversely  to  her  on  such  new  trial,  she 
could  make  a  new  case  or  exceptions,  and  bring  up  the  sub- 
ject by  appeal.  But  she  is  now  precluded  from  arguing  those 
questions,  because  it  is  not  her  exceptions,  but  those  of  the 
plaintiff,  that  have  been  brought  here  by  the  present  case  or 
exceptions  and  the  appeal. 
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The  order  appealed  from  mast  be  affirmed,  with  costs,  and 
judgment  absolute  rendered  against  the  defendant  on  her 
stipulation.  / 

All  concur.  N 

Judgment  accordiuglj. 


GusTAYTJS  Bttngb  ct  al.,  Sespondents,  i).  Gerhard  Hbnby 

Koop  et  al.,  Appellants. 

Upon  the  breach  of  a  contract  between  the  parties,  defendants  became 
liable  to  plaintiflb  in  damages  to  the  amount  of  (6,400,  which  amoont 
was  undisputed.  Defendants  being  unable  to  pay,  it  was  agreed  that  if 
they  would  borrow  of  their  friends  and  pay  the  sum  of  $3,500,  plaintifili 
would  settle  and  compromise,  leaving  it  to  defendants'  honor  to  pay 
when  they  became  able  an  additional  sum,  which,  with  the  $3,500,  would 
amount  to  seventy-five  per  cent  of  the  claim.  Defendants  thereupon  bor- 
rowed and  paid  to  plaintiflb  the  $3,500. — Hdd^  that  there  was  no  con- 
sideration for  the  agreement  of  compromise,  and  that  plainti^  were  not 
concluded  from  suing  and  recovering  the  residue.  The  question  is  not 
affected  by  the  fiust  tliat  defendants  received  from  the  lenders  checks 
for  the  amounts  borrowed,  which  they  delivered  to  plaintifiis  in  lieu  of 
the  money. 

Where,  prior  to  the  time  for  the  performance  of  a  contract,  one  of  the 
parties  notifies  the  other  that  he  will  not  perform,  the  latter  can  main- 
tain an  action  for  the  breach  without  an  offer  of  performance  upon  his 
part 

(Aigned  September  33, 1871 ;  decided  January  term,  1872.) 

AppEAii  from  judgment  entered  upon  order  of  the  Gene- 
ral Term  of  the  Superior  Court  of -the  city  of  New  York, 
denying  defendants'  motion  for  a  new  trial,  and  directing 
judgment  upon  the  verdict. 

This  action  was  to  recover  daniages  for  breach  o£  a  contract 
made  May  13,  1864,  whereby  the  defendants  agreed  to  deliver 
to  the  plaintiffs,  at  sellers'  option,  on  or  before  the  31st  day  of 
July,  1864,  exchange  for  10,000  louis  d'or  thalers,  lawful 
money  of  Bremen,  at  sixty  days'  sight,  for  the  price  of  one 
dollar  and  thirty  cents,  lawful  money  of  the  United  States, 
for  each  louis  d'or  thaler,  and  the  plaintiffs  claimed  damages 
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to  the  amount  of  $6,400,  admitting  $8,600  had  been  paid 
fhereon. 

The  defendants  in  their  answer,  among  other  things,  alleged 
"that  on  or  about  the  80th  day  of  July,  1864,  said  plaintiffs 
claimed  and  demanded  from  said  defendants  said  sum  of 
$6,400,  which  sum  these  defendants  were  wholly  unable  to 
pay,  and  thereupon  said  plaintiffs  duly  agreed,  to  and  with 
said  defendants,  that,  provided  these  defendants  should 
and  did  induce  their  friends  to  raise  and  loan  to  said  defend- 
ants the  sum  of  $8,500,  and  would  pay  the  same  to  said  plain- 
tifib,  that  said  plaintiffs  would  settle  and  compromise  their 
alleged  demand  against  said  defendants  for  and  upon  receiving 
said  sum  of  $8,500,  to  be  raised  as  aforesaid,  and  would  leave 
it  entirely  to  the  defendants'  honor  whether  they  should,  at 
any  time  hereafter,  pay  said  plaintiffs  any  further  sum  or 
amount ;  and,  thereupon,  under  and  in  pursuance  of  said  agree- 
ment, these  defendants,  at  a  great  sacrifice  and  trouble,  did 
borrow  from  their  said  friends  the  said  sum  of  $8,600,  and 
paid  the  same  to  said  plaintiffs,  with  the  full  understanding 
and  agreement  that  the  plaintifis  should  accept  and  receive 
the  same  as  satisfaction  of  the  said  claim,  leaving  it  entirely 
to  the  honor  of  said  defendants  to  pay  an  additional  sum, 
which,  together  with  the  said  sum  of  $8,600,  should  make 
seventy-five  cents  on  the  dollar  of  the  plaintiffs'  alleged  claim 
or  demand,  to  be  paid  when  defendants  should  be  able  so  to 
do ;  and  these  defendants  allege  that  the  said  agreement  above 
specified,  on  the  part  and  behalf  of  said  plaintiffs,  formed  the 
inducement  and  consideration  to  the  said  friends  of  said 
defendants  to  loan  and  advance  the  said  sum  of  $8,500  as 
aforesaid ;  and  these  defendants  insist  that  they  are  not  legally 
or  justly  indebted  to  said  plaintiffs  in  any  sum  or  amount 
whatever ;  and  they  deny  that  they  ever  promised  to  pay  the 
said  plaintiffs  said  sum  of  $2,900,  or  any  sum  or  amount  what- 
ever, since  the  payment  of  said  sum  of  $8,500,  as  aforesaid, 
which  sum  was  received  and  accepted  by  said  plaintifis  in 
settlement  and  compromise  of  their  said  claim  and  demand 
as  aforesaid." 
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The  action  came  to  trial  in  January,  1866,  before  a  jndge 
and  jury,  and  the  plaintiffs  gave  evidence  of  the  breach  of 
the  contract  by  the  non-delivery  of  the  exchange,  and  that 
their  damages  were  $6,400.  The  defendants  gave  evidence 
tending  to  show  the  facts  alleged  in  their  answer,  as  above 
quoted. 

The  defendants,  in  their  motion  to  nonsuit  and  in  their 
requests  to  the  court  to  instruct  the  jury,  claimed  that  the 
alleged  arrangement  and  compromise  constitnted  a  defence  to 
the  action ;  but  the  court  directed  the  jury  to  find  a  verdict 
for  the  plaintiffs,  which  they  did,  and  the  defendants  excepted. 

The  court  directed  the  exceptions  upon  a  motion  for  a  new 
trial  to  be  heard  in  the  first  instance  at  the  General  Term ; 
and  the  motion  having  been  made  and  denied,  and  judgment 
entered  npon  the  verdict,  the  defendants  appealed  to  this 
court. 

J".  M.  Van  Cott  for  appellants.  Payment  either  before  the 
day  or  at  another  place  is  a  good  consideration  for  a  compro- 
mise. (Smith's  note  to  Cumber.  &  Wane,  1  Leading  Gases, 
146.)  The  existing  rule  as  to  records  is  technical,  and  is', 
departed  from  on  slight  distinctions.  {£eUogg  v.  Hichards, 
14  Wend.,  116 ;  WatMns  v.  IngUsh/^  5  J.,  890.) 

Weelcs  A  Foster  for  respondents.  The  alleged  agreement 
to  compromise  was  without  consideration.  {Highy  v.  N,  Tl 
and  Harlem  H.  M.  Co.y  8  Bos.,  497,  504 ;  Cole  v.  Sackett,  1 
Hill,  517 ;  Mteldon  v.  Whitlock^  1  Cow.,  806  ;  Hawley  v.  Foote, 
19  Wend.,  516.)  The  payment  in  checks  did  not  change  the 
rule.  {Olcott  v.  RathbonCy  5  Wend.,  492.)  There  was  no 
satisfaction ;  the  award  was  not  executed.  {Caaton  v. 
ffamtUon^  11  Barb.,  149;  Mumford  v.  McPherson^  1  J., 
417 ;  T^  Brooklyn  Bank  v.  De  OroAm^  23  Wend.,  848 ; 
Hwwley  v.  Foote^  19  Wend.,  517.)  The  manner  in  which 
defendants  procured  the  money  did  not  change  the  question. 
{Hiarrison  v.  Olosey  9  Johns.,  448 ;  Seymour  v.  Minium^  17 
J.,  169  ;  DedHeh  v.  Leman^  9  Johns.,  888.) 
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Eabl,  C.  The  defendants,  under  their  contract,  conld  per- 
form by  delivering  the  exchange  on  or  before  July  31,  1864. 
It  so  happened  that  the  Slat  day  of  July  was  Sunday.  It  is 
not  important  in  this  action  to  determine  which  was  the  last 
day  upon  which  the  defendants  could  tender  performance — 
whether  they  could  doit  upon  Sunday  or  Monday,  or  whether 
they  were  bound  to  do  it  upon  Saturday.  On  the  28th  or 
29th  of  July,  the  defendants  informed  the  plaintiffs  that  they 
could  not  perfonn,  and  this  dispensed  with  any  offer  of  per- 
formance by  the  plaintiffs  on  the  8l8t,  or  any  other  day. 
{Orist  V.  Armour,  34  Barb.,  378.) 

On  the  28th  day  of  July,  the  defendants  informed  the  plain- 
tiffs that  they  would  not  be  able  to  deliver  the  exchange,  and 
they,  then  entered  into  negotiation  with  the  plaintiffs  for  a  com- 
promise of  the  damages,  and  finally,  as  there  was  evidence  tend- 
ency to  show,  the  arrangement  set  up  in  the  answer  was  con- 
cluded, and  on  Saturday  they  paid  the  $3,500,  agreeing  to 
pay  the  balance,  up  to  seventy-five  cents  on  the  dollar,  when 
they  should  become  able. 

There  was  no  consideration  for  the  alleged  agreement.  In 
paying  the  $3,500,  the  defendants  did  no  more  than  they  were 
bound  to  do.  The  $3,500  was  only  a  portion  of  the  whole 
sum  which  they  were  liable  to  pay,  and  its  payment  could  not 
therefore  furnish  a  consideration  for  the  agreement  to  take 
less  than  the  balance  due,  or  for  extending  time  for  the  pay- 
ment of  such  balance.  {Harrison  v.  Cloaej  2  Johns.,  448 ; 
Dedrick  v.  Lemariy  9  Johns.,  333 ;  PdhnerUm  v.  Hvasfard,  4 
Denio,  166.) 

This  was  not  the  settlement  of  a  disputed  or  doubtful  claim. 
It  is  not  so  alleged  in  the  answer.  The  answer  assumed,  and 
the  parties  in  all  stages  of  their  negotiations  assented,  that 
the  plaintiffi'  claim  for  damages  was  $6,400 ;  and  the  undis- 
puted evidence  upon  the  trial  showed  that  it  was  so  much. 
Hence  the  compromise  could  not  be  uphold  as  the  settlement 
of  a  disputed  or  uncertain  claim.  Neither  was  the  $3,500 
paid  in  advance,  so  as  thus  to  furnish  a  consideration  for  the 
agreement.    Such  a  consideration  was  not  thought  of  by  the 
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parties,  and  was  not  claimed  in  the  answer  uor  upon  the  trial. 
The  defendants  had  the  option  to  fix  the  day  of  performance 
at  any  time  before  the  31st  day  of  July,  and  they  fixed  it  for 
all  purposes  on  the  29th  or  SOth  of  July,  and  treated  the  con- 
tract as  ended,  and  their  liability  to  damages  as  fixed  and 
certain. 

The  defendants  alleged  in  their  answer,  and  gave  evidence 
tending  to  show,  that  it  was  the  agreement  that  the  compro- 
mise and  extension  should  be  effected,  if  they  could  induce 
their  friends  to  raise  for  and  loan  to  them  the  $3,500. 
They  proved  on  the  trial  that  to  enable  them  to  make  the 
compromise  their  friends  loaned  them  $3,000,  and  that,  with 
$500  of  their  own  money,  they  paid  the  $3,500  to  the 
plaintiffs. 

This  agreement  to  thus  get  the  money  from  their  friends 
was  chiefly  relied  upon  by  the  defendants  in  their  answer  and 
upon  the  trial  as  furnishing  the  new  consideration  for  the  com- 
promise. I  cannot  assent  to  this  claim.  The  money,  when 
paid,  was  to  belong,  and  in  fact  did  belong,  to  the  defendants. 
It  was  to  be  paid  and  was  paid  as  their  money.  Suppose  a 
debtor  agreed  to  go  to  work  and  earn  the  money,  or  to  dig 
for  it  in  the  earth,  would  this  furnish  a  new  consideration  to 
uphold  an  agreement  of  the  creditor  to  take  less  than  his 
conceded  due?  In  all  cases,  an  embarrassed  debtor  must 
make  some  effort  to  procure  the  money  to  make  a  compro- 
mise, but  no  case  can  be  found  holding  that  the  fact  that  he 
had  agreed  to  make  such  effort,  furnishes  any  consideration 
to  uphold  the  compromise.  The  debtor  is  legally  bound  to 
pay,  and  it  is  utterly  indifferent  to  the  creditor  where  he  gets 
the  means  to  do  it ;  that  is,  the  matter  of  the  debtor,  and  all  his 
efforts,  are  expended  in  simply  endeavoring  to  discharge  a 
legal  obligation.  Hence  the  fact  that  the  defendants  agreed 
to  induce  their  friends  to  loan  them  the  money,  and  that  they 
did  induce  them  to  loan  it,  furnishes  no  new  consideration  to 
uphold  the  compromise. 

It  matters  not  that  the  $8,000  which  the  defendants 
received  from  their  friends  was  in  checks,  which  they  handed 


880  BuNGB  et  al.  V,  Eoop  et  al.  [JaiL, 

Opinion  of  the  Commission,  per  Hukt,  C. 

over  to  the  plaintifib.  If  the  plaintiffi)  had  agreed  to  receive 
the  noteB  of  a  third  party,  or  any  specific  personal  property, 
in  payment  and  satisfaction  of  their  daim,  it  wonld  have  been 
folly  paid  and  satisfied,  no  matter  how  small  the  value  of  the 
note  or  property  was.  But  here  the  agreement,  as  alleged  in 
the  answer,  and  proved,  was  that  the  defendants  should  pay 
the  $3,500  in  money,  and  this  they  undertook  to  do  in  the 
ohecks ;  they  were  paid  and  received  as  money. 

I  have,  therefore,  readied  the  conclusion,  upon  the  whole 
Cftse,  that  the  facts,  as  claimed  by  the  defendants,  do  not  con- 
stitute a  defence  to  the  balance  daimed  by  the  plainti^  either 
as  constituting  payment  or  an  accord  and  satisfaction ;  and 
tke  judgment  must  be  affirmed,  with  costs. 

Huirr,  C.  The  answer  alleges,  in  brief,  that  under  the 
contract  set  forth,  the  plaintiffs  claimed  on  the  30th  of  July, 
1864,  the  payment  of  $6,400 ;  that  the  defendants  are  unaUe 
to  pay  the  same ;  that  it  was  then  agreed  that  if  the  defend- 
ants would  induce  their  friends  to  raise  and  loan  to  them  the 
sum  of  $3,500,  and  the  defendants  should  pay  the  same  to 
the  plaintiffs,  the  plaintiffs  would  compromise  their  alleged 
demand  upon  reoeiving  that  sum,  and  leave  it  to  defendants' 
honor  whether  they  should  thereafter  pay  any  farther  sum ; 
that  therefore,  in  pursuance  of  such  agreement,  at  a  great  sacri- 
fice, the  defendants  did  borrow  from  their  friends  the  sum  of 
$8,500  and  paid  the  same  to  the  plaintiffs,  with  the  agree- 
ment that  the  same  should  be  accepted  in  satisfaction  of  the 
claim,  leaving  it  to  the  defendants'  honor  to  pay  an  additional 
sum,  which,  together  with  the  $3,500,  should  make  seventy- 
five  cents  on  the  dollar  of  the  plaintiffs'  demand,  to  be  paid 
when  the  plaintiffs  should  be  able  to  do  so ;  that  the  money 
was  loaned  to  them  by  their  friends  upon  the  inducement 
and  consideration  above  mentioned. 

In  my  judgment,  this  answer  sets  forth  no  defence  to  the 
action.  It  is  based  upon  the  fallacious  idea  that  the  manner 
and  terms  upon  which  the  defendants  obtained  tira  $8,500  can 
make  the  payment  of  a  less  sum  than  the  admitted  debt  a  good 
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accord  and  Batisfaction.  Two  well-settled  priuciples  show  tb^ 
unsoundness  of  this  theory.  1.  A  debt  of  $1,000  from  A.  to 
B.  cannot  be  discharged  by  the  payment  of  a  less  sum,  nor 
will  same  be  an  accord  and  satisfaction,  however  positive  the 
agreement  to  that  effect  may  be.  There  is  no  consideration  for 
such  an  agreement,  and  nothing  short  of  a  formal  release  will 
produce  a  discharge  of  the  debt  {Cole  v.  Sacketty  1  Hill,  517; 
MvJdon  V.  WhiUocky  1  Cow.,  306;  Ramley  v.  FooU^  19 
Wend.,  516.)    The  general  rule  is  not  denied. 

2.  The  money,  when  borrowed  from  the  friend  of  the 
defendants,  instantly  became  the  property  of  the  defendants. 
They  borrowed  it,  and  it  was  theirs.  Its  possession  for  an 
hour  or  a  minute  made  it  as  certainly  their  own  as  if  they 
had  held  it  for  a  month  or  a  year.  If  they  had  deposited  the 
borrowed  checks  to  their  own  credit  in  bank,  and  paid  the 
plainti£&  in  their  own  check  or  in  bank  currency,  the  trans- 
action would  hare  been  perfectly  correct  toward  the  lenders 
and  the  same  to  the  plaintiffs.  The  payment  to  the  plain- 
tiffs from  the  specific  fnnds  receive,  or  from  other  sources, 
cannot  affect  the  rights  of  any  one.  The  defendants,  then, 
with  their  own  money,  compromise  their  debt  with  the 
plaintiffs ;  and  when,  where  or  how  they  sapplied  their  funds 
or  credit  does  not  enter  into  the  consideration  of  the  case. 

The  principle  that  the  pleading  is  to  be  construed  most 
strongly  against  the  pleader  is  useful  in  this  case.  {Slocum  v. 
Clark,  2  Hill,  475 ;  FerrUe  v.  N.  A.  F.  L  Co.,  1  Hill,  71.) 

The  answer  alleges  that  the  plaintiffs,  on  the  SOth  of  July, 
1864,  ^^  claimed "  from  the  defendants  the  sum  of  $6,400, 
and  it  is  again  called  ^^the  alleged  demand"  of  $6,400. 
It  is  noipriiere  averred  in  the  answer  that  this  sum  of  $6,409 
was  not  actually  due  tto  the  plaintiffs.  The  undisputed 
testimony  on  both  sides,  including  the  evidence  of  one  of  the 
plaintiffs  and  of  one  of  the  defendants,  shows  this  to  have  been 
the  actual  amount  dne  upon  breach  of  the  contract  to  deliver 
exchange.  We  may,  therefore,  safely  dispose  of  lite  case  as  if 
the  answer  had  stated  that  the  sum  of  $6,400  was  justly  due 
to  the  plaintiffs,  and  that  the  arrangement  was  made  tot  the 
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Batisfaction  thereof  by  the  payment  of  $3,500,  as  already  set 
forth. 

In  his  additional  points,  the  appellants'  counsel  concedes 
that  if  the  allegations  of  the  answer  do  not  set  np  a  good 
accord  executed,  the  verdict  is  right  and  the  judgment  must 
be  affirmed.  Upon  the  view  I  have  taken,  such  must  be  the 
result. 

All  concur.    Judgment  affirmed. 


Fbdemd  W.  Millbb,  Bespondent,  v.  ELiza  Knox  et  al.. 

Appellants. 

It  is  the  duty  of  executora  and  administrators  to  receive  the  rents  and  pro- 
fits of  premises  leased  to  their  testator  or  intestate,  accming  after  his 
death,  and  to  the  extent  of  the  rent  reserved  in  the  lease,  to  apply  them  in 
payment  thereof,  instead  of  placing  them  among  the  general  assets ;  and 
they  are  personally  liable  for  the  rent,  to  the  extent  of  the  rents  and  pro- 
fits received  by  them.  Prima  fade^  these  are  sufficient  to  pay  the  whole 
rent ;  if  not,  it  is  matter  of  defence. 

A  landlord  may  collect  the  rents,  accruing  after  the  death  of  his  tenant,  of 
the  estate  of  the  deceased,  or  of  the  executors  or  administrators  person- 
ally, to  the  extent  of  the  rents  and  profits  of  the  premises  received  by 
them,  and  the  balance,  if  any,  of  the  estate. 

(Argued  September  20, 1871 ;  decided  January  term,  1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  district,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  decision  of  the 
court. 

This  action  was  brought  to  recover  of  the  defendants  a 
balance  claimed  to  be  due  from  them  to  the  plaintiff  for  the 
rent  of  certain  premises  known  as  326  Greenwich  street  in 
the  city  of  New  York.  On  the  trial  before  a  referee,  it 
appeared  that  on  the  first  day  of  February,  1867,  one  Nicho- 
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las  Quackinboss  leased  to  GliHries  Knox  the  said  premises  for 
the  space  of  four  years  and  three  months,  at  the  rate  of  $1,000 
and  Croton  tax  per  year,  with  the  privilege  of  remaining  on 
the  premises  five  years  after  the  expiration  of  the  four  years, 
at  the  rent  of  $1,500  per  year  and  Croton  tax.  On  the  10th 
of  February,  1858,  Charles  Knox,  by  and  with  the  consent  of 
Quackinboss,  assigned  the  lease  to  Edward  Knox.  On  the  first 
day  of  November,  in  the  same  year,  Quackinboss  conveyed 
the  demised  premises  to  the  plaintiff.     On  the  11th  of  May, 

1863,  Edward  Knox  died ;  on  the  nineteenth  of  the  same 
month  (May,  1863)  letters  of  administration  upon  his  estate 
were  granted  to  the  defendants,  who,  on  the  16th  day  of 
March,  1865,  rendered  to  the  surrogate  who  granted  the  let- 
ters a  final  account  of  their  administration,  in  which  they 
charged  themselves  with  $854.19  for  various  sums  collected 
from  the  leasehold  premises  from  the  date  of  their  appoint- 
ment to  June  1st,  1864.  The  plaintiff,  upon  being  duly  cited 
to  appear  before  the  surrogate  on  the  day  fixed  for  the  final 
settlemei^t  of  accounts,  appeared  and  by  his  attorney  filed  the 
following  objections : 

1st.  That  the  amount  of  rent  collected  should  have  been 
paid  to  the  plaintiff  instead  of  being  included  in  the  assets 
to  be  distributed. 

'  2d.  That  the  amount  of  rent  due  from  May  Ist,  1863,  to 
Nobember  1st,  1864,  $2,250,  has  not  been  inserted  as  a  debt 
entitled  to  be  paid  from  the  assets  of  the  estate ;  and 

3d.  That  the  rent  from  May  1st,  1863,  to  November  1st, 

1864,  with  interest,  should  be  paid  by  the  said  administrators 
before  any  debts  due  by  the  deceased  at  the  time  of  his 
death. 

On  the  sixth  of  the  following  April  (1865),  the  accounts 
were,  by  an  order  of  the  surrogate,  referred  to  an  auditor  for 
settlement,  with  directions  to  the  auditor  that,  before  he 
should  proceed  with  the  objections  made  by  the  plaintiff,  the 
latter  should  present  his  claim  duly  verified  to  the  defendants. 
The  plaintiff  did  not  present  his  claim,  verified  or  otherwise, 
to  the  defendants.   He  was,  notwithstanding,  cited  to  appear 
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before  the  auditor,  and  did  appear  but  withdrew.  There  is 
no  evidence  that  he  ever  withdrew  the  objections.  Before  the 
final  hearing  before  the  auditor  this  action  was  commenced* 
The  auditor,  on  the  20th  of  June,  1866|  made  his  report,  in 
which  he  made  no  mention  of  the  plaintiff  or  his  claim, 
except  to  say  that  he  had  £sdled  to  present  his  claim  as 
required  by  the  order  of  the  surrogate,  after  two  adjourn- 
ments had  been  allowed  to  enable  him  so  to  do,  and  that  he 
had  withdrawn  from  the  proceeding.  Upon  the  report  of 
the  auditor,  the  surrogate  in  July  following  made  his  decree 
distributing  the  assets,  in  which  be  included  as  assets  the 
proceeds  of  what  the  defendants  had  received  from  the  lease- 
hold premises  since  the  death  of  Edward  Knox ;  the  whole 
assets  amounting  to  about  twenty-one  per  cent  of  the  debts 
due  from  £nox  at  the  time  of  his  death*  No  award  waa 
made  in  the  decree  in  favor  of  or  against  the  plaintiff,  or 
mention  made  of  him  except  to  say  that  on  the  return  day  of 
the  original  citation  the  plaintiff  a  creditor  appeared  before 
him  by  counsel. 

The  referee  found  as  a  fact  in  the  case  ^^  that  a  final  decree 
was  made  by  the  surrogate  that  the  plaintiff  should  be  paid 
ratably  with  the  other  creditors,  without  preference ;"  that 
the  plaintiff  did  not  appear  after  filing  his  objections  in  writing 
before  the  surrogate,  ^^  and  that  the  defendants,  immediately* 
after  their  appointment  as  administrators,  entered  into  pos- 
session of  said  premises,  and  continued  therein  and  collected 
the  rents  therefrom  until  the  first  day  of  June,  1864.''  And, 
as  a  conclusion  of  law,  he  found  ^  that  the  proceedings  before 
the  surrogate  were  no  bar  to  the  plaintiff's  right  to  recover  in 
this  action ;  that  the  defendants  were  personally  liable  for  the 
rent  of  the  pr^nises ;"  to  each  of  which  findings  the  defend- 
ants excepted.  The  referee  further  found  that  the  rent  and 
interest  amounted  to  $1,735.67.  To  this  finding  there  was 
no  exception.  For  which  amount,  with  five  per  cent  addi- 
tional allowance,  he  ordered  judgment. 

Sanmd  Hamd  for  appellants.    There  is  no  evidence  chaigi^ 
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ing  defendants  for  rent,  and  an  exception  thereto  presents  a 
question  of  law.  {Wegman  v.  CAUds^  41  N.  Y.,  15d; 
Mason  v.  Lardy  40  N.  Y.,  476.)  They  are  only  liable  de 
bonis  testatoris.  {Pv^dey  v.  Aikan,  1  Eenu,  494.)  If  per- 
sonally liable,  it  is  only  to  the  extent  of  the  amount  received 
by  them.  (CoLSBiDaB,  wrguendo^  Tremeere  v.  Morrison^  1 
Bing.  N.  0*9  89 ;  HeUer  r.  Caalerty  1  Sid.,  266 ;  Remnant  t. 
Bremridgey  8  Tannt.',  191 ;  Wilson  y.  F%,  10  East.,  815 ; 
Fisher  y.  Fisher^  1  Biadf.,  336.)  The  decree  of  the  surro- 
gate is  condasiye  ag^nst  plaintiff.  {Ros6  t.  L&unSy  8  Lan- 
smg,  321 ;  White  v.  Goataworih^  2  Seld^  137 ;  Detnarest  y. 
I>a^y  29  How.,  226,  275. 

W.  MoDermoi  for  respondent.  Def^dants  are  liable 
personally  as  assignees  of  the  term.  {MaUer  of  OaUowivyy 
21  Wend.,  82 ;  Dmniston  y.  HubbeUy  10  Bos.,  162 ;  Jones  y. 
Eansmefny  10  Bos.,  176;  Ma/rti/n  y.  Blacky  9  Paige,  644; 
Williams'  Executors,  Philadelphia  ed.,  1«32,  pp.  1076-7.) 
The  surrogate  had  no  jurisdiction  to  pass  upon  disputed 
daims.  {Wilson  y.  BojpUst  Bducaiion  Sooiefyy  10  Barb., 
308;  Disosway  y.  Bank  of  Washingtony  24  Barb.,  60; 
Andrews  y.  WaOegey  17  How.  Pr.  R.,  263 ;  (Mrtis  y.  StUr 
weUy  32  Barb.,  354;  Ttioker  y.  Tuokery  4  Eeyes,  136.) 

Gray,  0.  The  finding  that  in  the  final  decree  of  the  sur- 
rogate the  plaintiff  was  to  be  paid  ratably  with  the  ather 
creditors  is  not  only  wi&out  proof  to  sustain  it,  but  the  eyi- 
dence  furnished  by  the  decree  itself  is  to  the  o(mtrary. 
The  error  being  rather  in  fayor  of  the  defendants  than  other- 
wise, is  not  a  ground  of  exception  by  them ;  nor  does  the  find- 
ing that  the  plaintiff  did  not  appear  in  the  proceedings 
before  the  surrogate  after  filing  his  oly'ectioD,  though  not 
literally  accurate,  prejudice  the  defendants^  unless  he 
appeared,  waiying  his  objection  against  the  right  of  the 
defendants  to  include  as  assets,  to  be  distributed  among  the 
creditors,  the  rent  which  had  accrued  out  of  the  leasehold 
premises  since  the  death  of  Edward  Knox.    He  did  not  pre- 
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sent  his  claim  to  the  defendants  as  one  against  the  estate, 
verified  in  any  way  in  compliance  with  the  order  of  the  surro- 
gate, or  do  any  other  act  from  which  it  could  be  inferred  tliat 
he  intended  to  waive  his  protest  against  the  right  of  the 
defendants  or  of  the  surrogate  to  appropriate  the  income  of 
his  property  to  those  to  whom  it  never  belonged,  and  who  not 
as  against  the  plaintiff  had  the  slightest  equitable  claim  to  it. 
On  the  contrary,  as  is  quite  clear  from  the  facts  that  the 
estate  was  insolvent,  the  income  from  it  much  less  than  the 
rent  reserved,  and  that  he  withdrew  from  before  the  auditor, 
before  his  report  was  made,  and  commenced  this  action,  he 
never  intended  to  submit  the  claim  sued  upon  to  the  judg- 
ment of  that  officer. 

T4ie  finding  that  the  defendants,  immediately  after  their 
appointment  as  administrators,  entered  into  the  possession  of 
the  demised  premises,  and  continued  therein  and  collected 
the  rents  therefrom  until  the  first  day  of  June,  1864,  is  fully 
sustained  by  their  account  rendered  to  the  surrogate ;  and 
although  that  account  does  not  contain  an  admission,  in 
terms,  that  they  entered  into  possession  of  the  premises,  the 
admitted  fact  that  they  collected  the  rents  for  that  period 
amounts  to  the  same  thing.  {In  re  GaUoway,  21  Wend.,  32, 
33.)  The  conclusion  of  law,  that  the  proceedings  before  the 
surrogate  were  no  bar  to  this  action,  was,  upon  principle, 
right,  and  is  fully  sustained  by  authority.  The  estate  of 
Edward  Knox  was  worth  but  about  twenty  per  cent  of  his 
indebtedness;  the  value  of  the  leasehold  estate  did  not,  since 
his  death,  exceed  in  amount  the  rent  reserved ;  and  hence 
nothing  came  to  the  defendants'  hands  to  be  divided  among 
his  creditors.  (Toller,  143,  279 ;  Rnbery  v.  Stevens,  4  Bam. 
&  Ad.,  241,  and  note  a/  Wms.  onExrs.,  4  Am.  ed.,  1489, 
1490.)  It  was  against  the  plaintiff's  protest  that  the  surro- 
gate took  jurisdiction  of  the  rents  collected,  and,  without 
right,  distributed  them.  The  conclusion  that  the  plaintiff 
was  entitled  to  recover  was  also  right  Upon  that  point  the 
authorities  were,  as  Bbonson,  J.,  said  In  re  OaUaway  (31 
Wend.,  33),  all  one  way.    It  is  not  so  clear  that  the  referee 
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was  right  in  ordering  judgment  for  a  sum  exceeding  the 
amount  received  for  rent ;  but  upon  this  point  no  exception 
was  taken,  and  hence  the  question  is  not  up  for  considera- 
tion.   The  judgment  must  be  affirmed. 

Eabl,  0.  The  lease  from  Qoackinboss  to  Charles  Enox 
provided  that  the  lessee  should  have  the  privilege  of  remain- 
ing in  possession  after  the  specified  time,  for  the  farther  term 
of  five  years,  at  the  yearly  rent  of  $1,500.  On  the  10th  day 
of  February,  1858,  Charles  Enox  assigned  this  lease  to  Edward 
Enox,  who  entered  into  possession  of  the  premises,  and 
remained  in  possession  until  May  11,  1863,  when  he  died. 
After  his  death  the  defendants,  as  his  administrators,  took 
possession  of  the  premises,  and  let  them  and  collected  the 
rents.  I  have  no  doubt  that  the  privilege,  under  the  lease, 
of  extending  the  term,  passed  to  Edward  Enox  as  assignee. 
And  the  occupancy  of  the  premises  by  him  and  his  adminis- 
trators, after  the  expiration  of  the  original  term,  furnished 
prima  fude  evidence  that  he  had  availed  himself  of  this 
privilege,  and  that  the  premises  continued  to  be  occupied 
according  to  the  terms  of  the  lease.  This  lease,  upon  the 
death  of  Edward  Enox,  passed  to  his  administrators,  and 
became  a  portion  of  the  assets  in  their  hands.  If  the  lease  was 
worth  anything,  it  was  their  duty  to  sell  it,  or  to  assume  control 
of  the  premises  and  collect  the  rents,  or  in  some  form  secure 
the  profits  thereof.  If  they  either  took  possession  of  the 
premises  or  received  the  profits  or  collected  the  rents  thereof, 
they  became  personally  liable  for  the  rent,  to  the  extent  of 
the  rents  or  profits  received  by  them.  Administrators  do 
not  become  personally  liable  for  the  full  amount  of  the  rent 
reserved  in  the  lease,  unless  the  rent  or  profits  of  the  premi- 
ses are  at  least  equal  to  the  amount  of  the  rent.  A  landlord, 
after  the  death  of  his  tenant,  always  has  these  remedies  for 
rent  accruing  after  the  death :  He  may  collect  the  same  of 
the  estate  of  the  deceased,  or  he  may  collect  the  same  of  the 
administrators  or  executors  personally  to  the  extent  of  the 
rents  or  profits  received  by  them  of  the  premises ;  and  he 
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may  collect  of  the  executors  or  administrators  so  much  of 
the  rent  as  they  are  personally  liable  for,  and  the  balance,  of 
the  estate.  This  personal  liability  of  the  administrators  and 
executors  grows  out  of  the  fact  that  it  is  their  duty  to 
receive  the  rents  and  profits,  and  to  the  extent  of  the  rent, 
apply  them  in  payment  thereof,  instead  of  placing  them 
among  the  general  assets.  That  the  rents  and  profits  are  not 
sufficient  to  pay  the  rent  is,  however,  strictly  matter  of 
defence,  as  the  \slw  prima  facie  supposes  them  to  be  sufficient. 
These  principles  are  abundantly  established  by  the  authori- 
ities.  Rem/nmvt  v.  Brefm/ridge^  8  Taunt.,  191 ;  Matter  cf 
OalUmay^  21  Wend.,  32 ;  Mah^  v.  FisJter^  1  Bradf.,  886  ; 
Taylor's  Landlord  and  Tenant,  211 ;  Williams  on  Executors, 
1491.)  In  Matter  of  OaUoway^  Oowbn,  J.,  says :  "  It  is 
perfectly  well  settled  that  when  rent  or  money  for  breach  of 
covenant  falls  due  after  the  death  of  the  testator  or  intestate, 
and  the  executor  or  administrator  enters,  or,  which  is  the 
same  thing,  receives  the  rents  and  profits,  he  is  chargeable 
in  the  debit  and  deimet  or  directly  on  the  covenant  as  an 
assignee,  and  need  not  be  named  as  executor  or  administrator. 
In  certain  special  cases  he  may,  it  is  true,  defend  in  fact,  as 
when  he  has  no  assets,  and  the  land  is  in  truth  worth  less 
than  the  sum  due.  But  this  is  strictly  matter  of  defence ; 
prima  faciey  Ae  land  is  worth  more.'* 

Here  the  defendants  did  not  allege  in  their  answer  and 
did  not  attempt  to  prove  upon  the  trial  that  the  lands  were 
worth  less,  or  that  the  rents  collected  by  them  were  less 
than  the  rent  reserved,  and  hence  there  was  no  error  in 
awarding  judgment  against  them  personally  for  the  full 
amount  of  the  rent,  unless  the  proceedings  in  the  Surrogate's 
Court  of  New  York  in  some  way,  ftirnish  them  a  defence. 

As  a  creditor  of  the  estate  of  the  intestate,  the  plaintiff 
WHS  ft  proper  party  to  the  accounting.  He  became  such  by 
the  service  upon  him  of  the  citation.  His  position  was  not 
altered  because  he  appeared  and  filed  objections.  He  pre- 
sented no  claim,  litigated  nothing  and  withdrew  fix>m  the 
proceeding.    There  was  no  adjudication  upon  his  claim  for 
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rent.  He  was  a  proper  party,  as  he  was  a  creditor  of  the  estate, 
having  the  right  to  look  to  the  estate  for  the  payment  of  his 
rent.  His  claim  against  the  defendants  personally  was  in  no 
way  involved  and  could  in  no  way  be  brought  in  question 
in  that  proceeding,  and  he  is  therefore  not  precluded  by  it. 
(2  R.  S.,  94,  §  65.) 

The  judgment  should  therefore  be  affirmed  with  costs. 

All  concur,  except  Leonard,  0.,  not  sitting. 

Judgment  affirmed. 


Edwabd  WHrTKHOTTSE,  Eespondcnt,  v.  The  Bake  of  Coopebs- 
towk, impleaded,  etc.,  Appellant. 

An  entiy  was  made  upon  the  Journal  of  a  bank  in  the  regolar  day's  hofA- 
ness,  charging  certain  mortgages  held  by  the  bank  to  the  president  and 
piincipal  stockholder,  who  was  the  mortgagor,  against  a  credit  to  him 
of  a  larger  amount  appearing  upon  the  books  of  the  bank.  The  book- 
keeper, who  made  the  entry,  had  no  recollection  of  the  tzansaetion.  The 
mortgages  were  subsequently  transferred  by  the  bank  to  a  bona  fide  pur- 
chaser for  their  lieu^e,  the  president  and  the  bank  representing  them,  to  be 

!  wholly  unsatisfied  and  valid  liens. 

In  an  action  by  a  subsequent  incmnbrancer  to  remove  the  liens  of  the  mort- 

I  gages,-— J52i2(2,  that  the  entry  alone,  without  some  evidence  of  its  adoption 

by  th€f  mortgagor  and  the  bank,  was  not  suflSdent  proof  of  the  p^psMOt 
of  the  mortgages;  and  the  subsequent  action  of  both,  in  negotiating  the 
mortgages  rebutted  any  inference  of  acquiescence  or  adoption.  (Lott, 
Ch.  C,  dissenting.) 

(Argued  September  25, 1871 ;  decided  January  term,  1872.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  Buffalo,  affirming  a  judgment  of  the  court, 
on  the  trial  at  Special  Term,  in  favor  of  plaintiff.  It  appeared 
that  in  January,  1849,  five  several  mortgages  were,  for  a  valu- 
able consideration,  duly  executed,  acknowledged  and  delivered 
by  Aaron  D.  Patchen  and  wife  to  Aaron  D.  Patchen  as  presi- 
dent of  the  Patchen  Bank  of  Buffalo,  upon  certain  lands  in 
Erie  county,  to  secure  the  payment  of  several  sums  of  money 
amounting  in  the  aggregate  to  something  over  $7,800,  each 
of  which  was  duly  recorded  in  the  office  of  the  derk  of  the 
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couuty  of  Erie,  and  afterward  in  the  same  month  (January, 
1849)  duly  assigned  and  delivered  by  Patchen,  as  president  of 
tlie  Patchen  Bank  of  Buffalo,  to  the  comptroller  of  this  State, 
his  successor  or  successors  in  office,  or  assigns,  for  and  as  a 
security  for  the  redemption  of  the  bills  or  notes  of  that  bank. 
While  these  several  mortgages  were  the  property  of  the  State 
and  in  the  possession  of  the  banking  department  thereof,  and 
on  the  2d  day  of  January,  1854,  Patchen  and  wife  executed 
and  delivered  to  the  plaintiff  another  mortgage  covering  the 
same  premises  described  in  the  previous  five  mortgages  to 
secure  the  payment  to  him  of  something  over  $18,000,  the 
execution  of  which  having  been  on  the  9th  day  of  February, 
1854,  duly  acknowledged,  was,  in  the  same  month,  duly 
recorded  in  the  office  of  the  clerk  of  said  county  of  Erie ; 
after  the  execution  and  delivery  of  this  mortgage  to  the  plain- 
tiff, and  on  the  20th  day  of  February,  in  the  same  year,  each 
of  the  several  five  mortgages  by  reassignment  became  again 
the  property  of  the  Patchen  Bank.  The  plaintiff  proved, 
under  objection,  by  a  party,  that  he  had  been  a  book-keeper 
in  the  Patchen  Bank ;  that  four  days  after  these  mortgages 
were  reassigned  to  the  Patchen  Bank,  he,  as  such  book-keeper, 
made  an  entry  on  the  journal  of  the  bank,  which  appeared  in 
that  day's  business  of  the  bank,  charging  these  five  mortgages 
to  Patchen  against  a  credit  to  Patchen  for  a  larger  amount 
then  appearing  on  the  books  of  the  bank  ;  at  the  time  of  testi- 
fying, he  had  no  recollection  of  the  transaction.  This  entry 
was  the  only  evidence  of  the  payment  by  a  surrender  to 
Patchen  of  these  several  mortgages. 

On  the  fifth  of  the  following  April  the  defendant,  the  Bank 
of  Cooperstown,  relying  upon  the  representations  of  Aaron 
D.  Patchen  and  the  Patchen  Bank  that  each  of  the  several 
five  mortgages  were  wholly  unsatisfied  and  valid  liens  upon 
the  premises  in  them  respectively  described,  and  in  ignorance 
of  any  pretended  payment  of  either  of  them,  purchased  them 
of  the  Patchen  Bank  and  paid  for  them  therefor  the  full 
amount  of  principal  secured  thereby,  and  received  from  the 
Patchen  Bank  an  assignment  of  them ;  and  on  the  day  following 
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(April  5tb,  1854)  assigned  the  same  to  the  superintendent  of 
the  banking  department  as  security  for  the  circolating  notes 
or  bills  issued  to  it.  Default  having  been  made  in  the  pay- 
ments upon  plaintiff's  mortgage,  he  commenced  an  action  to 
foreclose  it.  In  that  action  the  defendants  here  were  not  made 
defendants.  Plaintiff  recovered  judgment  of  foreclosure, 
under  which,  in  September  of  the  same  year,  he  purchased 
the  mortgaged  premises.  In  August  following  (1863)  the 
plaintiff  brought  this  action  making  Yan  Dyck,  as  superin- 
tendent of  the  banking  department,  and  the  Bank  of  Ooopers- 
town,  the  only  parties  defendants,  alleging  that  the  five  mort- 
gages held  by  them  as  herein  stated  were,  on  or  about  the 
24th  day  of  February,  1854,  fully  paid  and  satisfied  by  Aaron 
D.  Patchen  to  the  Patchen  Bank,  and,  hence,  demanded  that 
they  be,  as  against  his  mortgage,  declared  invalid  or  liens 
subordinate  to  it ;  and  the  court  at  Special  Term,  upon  the 
I  evidence  as  herein  stated,  found,  as  a  fact,  that  on  the  24th  day 

of  February,  1854,  the  said  five  mortgages  were,  each  of  them, 
fully  paid  by  Aaron  D.  Patchen  to  the  Patchen  Bank  of 
Buffalo,  and  became  thereby  fully  satisfied ;  to  which  finding 
the  defendants  duly  excepted.  The  legal  conclusion  of  the 
court  was,  that  the  defendants  five  mortgages  were  a  lien 
subordinate  to  the  plaintiff's  mortgage,  and  ordered  judgment 
that  unless  the  defendants  redeem  in  six  months  they  be  for- 
ever barred;  to  which  conclusion  of  law  the  defendants 
excepted.    Judgment  was  entered  as  ordered. 

c/1  Z.  BurdUt  for  appellants.    [Points  not  received  by 
reporter.] 

John  Otmson  for  respondent.  The  making  of  the  entries 
per  96  produced  the  payment.  {Jermain  v.  Denniston^  2 
Seld.,  276 ;  PraU  v.  FootSy  5  Sold!,  468.)  The  mortgages 
were  transferred  after  they  were  paid,  and  as  against  plain- 
tiff  defendants  so  took  them,  and  they  cannot  claim  they  were 
resuscitated  as  to  plaintiff  by  any  act  between  them  and  the 
mortgagor.  {MuMes  v.  Towmendy  18  N.  Y.  B.  [4  Smith], 
SioKXLs — You  WL        81 
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676 ;  Puner  v.  Anderwn^  4  Edwards'  E.,  17 ;  Moaeveli  v. 
Bmik  of  Niagwra^  1  Hopkins,  679 ;  affirmed,  9  Oowen,  409.) 
Defendant  is  entitled  to  redeem  the  premises  from  plaintiff. 
{Brama/rd  v.  Cooper^  6  8eld.,  866 ;  Bogert  v.  Cdbwrnj  27 
Barb.,  230.) 

Gbay,  0.  This  case  presents  but  a  single  question  for  our 
consideration,  and  that  is,  whether  the  mere  entry  by  the 
book-keeper  of  the  Patchen  Bank  of  a  charge  upon  the  journal 
of  that  bank,  of  which  Patdien  was  president,  and  in  which 
he  was  a  principal  stockholder  of  these  five  mortgages  to 
Patchen  against  a  credit  to  him  of  a  larg^  amount  appearing 
on  its  books,  though  the  entry  appeared  as  if  it  was  made  in 
the  ordinary  business  of  the  bank  on  the  day  of  its  date,  was 
unsupported  by  any  evidence  that  Patchen  desired  thus  to 
pay  the  mortgages,  or  that  the  bank  desired  to  have  them 
thus  paid  sufficient  to  justify  a  finding  that  th^  mortgages 
were  paid.  The  &ct  that  Patchen  was  president  of  the  bank, 
and  one  of  its  principal  stockholders,  did  not  destroy  its  indi- 
viduality. There  yet  remained  two  parties  to  be  affected  by  the 
entry:  one  the  Patchen  Bank,  and  the  other  Aaron  D. 
Patchen,  neither  of  whom  had  the  right  without  the  consent 
of  the  other  to  authorise  such  an  entry,  and  the  book-keeper 
of  the  bank,  unbidden  by  either,  clearly  had  no  right  to  make 
it.  He,  so  fitr  as  his  recollection  served  him,  was  without  any 
knowledge  as  to  whether  the  parties  had  agreed  upon  such  a 
mode  of  payment;  his  only  knowledge  on  the  subject  was  that 
the  entry  appeared  there  in  his  handwriting,  but  he  was  desti- 
tute of  any  recollection  why  it  so  appeared.  He  had  no  right  to 
negotiate  or  agree  for  the  parties ;  his  duty  as  book-keeper  was 
limited  to  the  entry  of  what  others  directed.  {Potter^ 
Beoeher,  v.  Ths  Merchants'  Bank  of  Albany,  28  N.  Y.,  641.) 
Unless,  therefore,  there  was  some  evidence  of  the  adoption 
of  this  entry  as  well  by  Patchen  as  by  the  bank,  the  inference 
that  Patchen  had  in  this  way  paid  the  mortgages  was  not 
justified.  What  occOrred  after  the  entry,  instead  of  aflEord- 
ing  evidence  of  acquiescence  or  adoption,  establishes  the 
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reverse.  On  the  fifth  of  the  following  April,  the  bank  an4 
Patchen  both  asserting  that  the  mortgages  were  wholly 
nnpaid,  the  bank  for  a  full  price  sold  and  assigned  them  to 
the  defendants.  The  Bank  of  Cooperstown  and  Patchen  con- 
tinned  to  pay  the  interest  npon  them.  There  is  a  further 
{BLoty  not  withoat  some  significance,  and  that  is  that  the  plain- 
tiff,  after  the  lapse  of  seven  years  after  the  making  this  entry, 
foreclosed  his  mortgage,  making  a  large  number  of  persons 
whom  he  alleged  to  be  subordinate  incumbrancers,  parties; 
omitting  to  include  the  defendents,  thus  affording  an  infer- 
ence that  these  mortgages  were,  as  all  parties  then  under- 
stood, nnpaid.  It  is  quite  unnecessary  to  pursue  the  discns- 
sion,  inasmuch  as  we  may  place  our  disposition  of  the  case 
upon  authority.  {Oibson  T.  WUHama  and  others  v.  Ths 
same  defendcmts^  Court  of  Appeals  not  reported.)  These 
eases  are  in  all  respects  alike,  except  that  in  the  case  referred 
to  the  mortgage  was  over  due ;  in  this  they  were  not  due. 
This  difference  in  fact  MHa  to  make  one  in  principle.  The 
rule  of  evidence  i9  the  same  in  each  case.  The  judgment 
appealed  from  should  be  reversed  and  new  trial  granted,  costs 
to  abide  event. 

LoTT,  Oh.  0.  (dissenting).  The  findings  of  fact  by  the  judge 
at  Special  Term,  were  supported  by  considerable  evidence,  and 
having  been  affirmed  by  the  General  Term  on  appeal,  are 
conclusive  on  us  and  not  open  to  our  review.  They  clearly 
warrant  his  conclusions  of  law.  The  judgment  entered 
thereon  must  therefore  be  affirmed,  unless  the  evidence  given 
against  the  defendant's  exceptions,  to  which  reference  has 
been  made  in  the  statement  of  the  case,  was  improperly 
admitted. 

It  consisted  of  entries  made  by  a  clerk  of  the  Patchen 
Bank,  as  he  testified,  in  its  books,  in  the  usual  course  of  its 
business  on  the  day  of  their  respective  dates,  showing  that 
the  five  bonds  and  mortgages  in  question,  were,  on  the  3l8t 
day  of  January,  1849,  credited  to  Aaron  D.  Patchen  in 
his  individual  account ;  that  a  bond  and  mortgage  aocounty 
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kept  in  a  journal  and  ledger  of  the  bank,  called  bank  joarnal 
and  ledger,  was  on  the  same  day  debited  therewith,  and 
subsequently  again  credited,  and  a  further  entry  under  date 
of  25th  February,  1854,  in  the  following  terms,  viz. : 

"  Superintendent  of  Bank  Department,  Cr. 

A.  D.  Patchen  bonds  and  mortgages  withdrawn,  $24,115.75." 

The  reading  of  the  said  several  entries  was  objected  to 
on  the  part  of  the  defendants,  '^  on  the  ground  that  the  book 
is  not  evidence  to  prove  any  fact  against  them,"  and  no  other 
objection  thereto  appears  to  have  been  given  or  assigned. 
This  ground  of  objection  is  not  tenable. 

The  defendants  held  the  mortgages  in  question  under  an 
assignment  executed  after  they  had  become  due  and  payable, 
and  the  entries  were  admissible  as  links  in  the  chain  of  evi- 
dence to  show  the  fact  of  their  payment  to  the  Patchen 
Bank  their  assignor,  when  it  was  the  holder  of  them. 

There  was  nothing  in  the  ground  of  objection  to  indicate 
that  the  matters  stated  in  the  entries  were  objected  to  as  the 
declarations  or  statement  merely  of  their  assignor.  It  would 
not  have  altered  the  case  if  such  further  ground  had  been 
stated.  It  is  held,  by  the  decision  of  this  court,  in  Jermain 
y.  Denniaton  (2  Seld.,  276),  that  such  entries  are  more  than 
the  declarations  of  the  assignor,  that  they  are  its  acts. 

I,  however,  do  not  see  that  the  defendants  can  in  any 
degree  be  prejudiced  by  their  admission,  —  assuming  them 
not  to  have  been  legally  admitted.  They,  if  disconnected 
with  the  evidence  subsequently  given  to  prove  payment,  only 
showed  tl)at  the  Patchen  Bank  received  the  bonds  and  mort- 
gages from  Aaron  D.  Patchen,  and  that  at  a  subsequent  date 
credit  was  given  therefor  by  it  to  the  bank  department,  from 
which,  according  [to  -the  evidence  introduced  by  consent 
(before  the  proof  of  .such  credit  was  given)  they  had  been 
received. 

There  is  a  further  reason  why  the  admission  could  not  ope- 
rate to  their  prejudice. 

It  appears  that,  after  all  those  entries  had  been  admitted^ 
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the  plaintiff  introdaced  and  read,  without  objection,  an  entry 
under  date  of  February  25, 1854,  as  follows : 

«  A.  D.  Patchen,  J)r. 

^^  Amount  of  your  bonds  and  mortgages  with 
comptroller  withdrawn $24,115  W 

The  bonds  and   mortgages  in  question    were    confessedly 
included  in,  and  formed  part  of,  the  above  amount. 

After  that  entry  was  read  the  witness  who  had  testified  in  rela^ 
tion  to  it  and  the  previous  entries  said,  further,  without  objec- 
tion thereto,  as  follows :  ^^  This  entry  is  posted  in  individual 
ledger  C,  of  the  Patchen  Bank,  at  page  1443,  in  the  account  of 
Aaron  D.  Patchen ;  all  the  entries  which  have  been  read  from 
the  several  journals  were  in  my  handwriting,  and  were  made  at 
their  date,  in  the  usual  course  of  business ;  some  of  the  post- 
ing in  the  ledger  is  in  the  handwriting  of  Mr.  Cameron,  who 
was  a  clerk  also  in  the  bank ;  on  the  morning  of  January  31, 
1849,  before  the  mortgages  were  credited  to  A.  D.  Patchen, 
his  account  on  the  books  of  the  Patchen  Bank  stood  creditor 
$25,430.18 ;  that  is  the  balance  standing  to  his  credit,  after 
deducting  the  debts ;  A.  D.  Patchen  had  a  regular  account 
with  the  bank  kept  on  these  books,  from  that  time  down  to 
this  time ;  these  mortgages  were  charged  to  him  on  25th  Feb- 
ruary, 1854 ;  this  account  is  composed  of  daily  debits  and 
credits ;  at  the  close  of  the  business  on  the  24th  day  of  Feb- 
ruary, 1854,  A.  D.  Patchen  had  a  balance  standing  on  the 
books  of  the  Patchen  Bank,  to  his  credit,  of  $24,657.50 ;  at 
the  close  of  the  business  on  the  25th  of  February,  1854,  after 
these  mortgages  had  been  charged  to  him,  there  was  a  balance 
in  his  favor  of  $541.75  standing  in  the  bank  books ;"  and  sub- 
sequently he,  without  objection,  also  said :  ''  I  have  examined 
the  books  of  the  bank  now  here  before  me,  and  I  find  no 
entries  of  these  thirteen  bonds  and  mortgages  in  the  accounts 
of  Mr.  Patchen  after  the  25th  of  February,  1854."  This  is 
followed  by  a  statement  that  '^  the  evidence  of  this  witness  as 
to  the  entries  on  the  books  of  the  Patchen  Bank  was  all  given 
with  the  books  open  before  him,  containing  the  entries  spoken 
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of  by  him ;  and  these  books  are  all  the  books  of  the  bank 
referring  to  Mr.  Patchen's  account."  It  was  then  proven,  on 
the  cross-examination  of  this  witness  by  the  defendants,  that 
the  Patchen  Bank  was  organized  in  1844,  with  a  capital  of 
$100,000 ;  that  the  said  Patchen  was  the  principal  stockholder, 
and  that  the  stock  not  owned  by  him  was  at  one  time  owned 
by  Thaddeus  W.  Patchen,  and  afterward  by  Thaddeus  Pat- 
chen, and  the  amount  thereof  was  subsequently  shoWh  to  be 
$10,000 ;  that  the  witness  went  into  it  in  184Y,  and  left  in 
March,  1854,  having  been  absent  in  the  meantime  (in  1852) 
about  one  year,  acting  part  of  the  time  as  book-keeper,  and 
part  of  the  time  as  teller ;  and  that  the  said  Aaron  D.  Patohen 
was  the  president  and  managing  officer  of  the  bank.  Under 
tills  proof,  all  the  entries  in  the  account  of  the  said  Patchen 
must  be  assumed  to  have  been  known  to  him ;  and  as  there 
were  no  entries  of  these  bonds  and  mortgages  in  that  account, 
found  by  the  witness  or  otherwise  shown,  after  the  25th  day 
of  February,  1854,  when  they  were  charged  to  him,  the  pre- 
sumption is  that  he  assented  to  that  charge,  and  both  he  and 
the  bank  were,  under  the  decision  in  Jermain  v.  Denniaton 
{9^ipra\  bound  thereby,  and,  consequently,  that  the  evidence 
contained  in  the  entries  objected  to  was  wholly  immaterial, 
and  no  possible  injury  could  result  therefrom  to  the  defend- 
ants. 

It  appears  in  the  case  that  the  admission  in  evidence  of  the 
judgment  record,  in  the  action  for  the  foreclosure  of  the 
plaintiff's  mortgage,  was  objected  to,  and  that  an  objection 
was  also  made  to  the  competency  of  the  plaintiff  as  a  witness, 
to  prove  that,  until  about  the  time  the  action  to  foreclose  his 
mortgage  was  commenced,  he  did  not  know  that  the  mort- 
gages held  by  the  defendants  had  been  reassigned  to  the 
Patchen  Bank,  or  that  the  Patchen  Bank  had  charged  them 
to  A.  D.  Patchen,  on  the  ground  that  the  plaintiff  was  not  a 
^^  competent  witness,  under  section  399  of  the  Code,  to  speak 
to  that  fact,"  it  having  been  shown  that  Patchen  had  died 
previous  to  the  trial  in  J  uly,  1864. 

Both  of  these  objections  were  overruled,  and  exceptions 
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were  taken  to  tha  deciBion.  They  haye  not  been  urged  on 
the  argnment,  and  I  aasmne  them  to  be  abandoned.  They 
were  clearly  not  well  taken. 

My  oonoloflion  upon  the.  whole  case  isy  that  there  is  no 
ground  shown  for  the  reversal  of  the  judgment.  It  i%  how- 
eyer,  proper  to  add  that  the  case  of  Williams  against  these 
same  defendants^  decided  by  the  Court  of  Appeals  in  March, 
1871,  in  favor  of  the  defi^dants,  in  which  the  opinions 
delivered  therein  were  cited  on  the  argument,  and  copies 
thereof  subsequently  sent  to  us,  is  distinguishable  from  this  in 
several  respects.  The  bond  and  mortgage  in  question  in  that 
ease  were  not  due  when  they  were  charged  to  Patchen. 

There  was  some  additional  testimony  given  in  this  case^ 
and  there  were  some  findings  and  exceptions  in  that  case,  not 
in  this.  Under  such  circumstances  the  decision  therein  can- 
not be  considered  as  controlling  that  to  be  made  by  us; 

It  follows,  from  the  views  above  expressed,  that  the  judg^ 
ment  appealed  from  must  be  affirmed,  with  costs. 

All  concur  for  reversal,  except  Lorr,  Ch.  C,  dissenting. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
event. 


The  Mbblden  Bbxtannu  Co.,  Bespondent,  v.  Godfbet  N. 

ZiNGSEK,  Appellant. 

A  parol  promise  to  assume  an  antecedent  debt  of  a  third  person,  upon  con* 
sideration  that  the  creditor  will  cancel  and  extinguish  the  debt  and 
release  the  debtor,  which  is  done,  is  not  within  the  statute  of  i^rauds,  and 
is  valid. 

Two*instmment8,  executed  at  the  same  time,  and  relating  to  the  same 
subject-matter,  must  be  constraed  together  as  if  one  instrument 

Where  it  appears,  by  the  terms  of  an  agreement  or  the  nature  of  the  case, 
that  the  performance  of  one  party  was  to  precede  that  of  the  other,  an 
action  can  be  maintained  against  him  who  was  to  do  the  first  act, 
although  nothing  has  been  done  or  offered  by  the  other. 

(Argued  September  25, 1871 ;  decided  January  term,  1872.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  affirming  a  judgment 
entered  upon  the  report  of  referee  in  favor  of  the  plaintiff. 

This  action  is  brought  to  recover  a  balance  claimed  to  be  due 
upon  a  contract  by  which  defendant  assumed  to  pay  the  debt' 
of  a  third  person. 

The  defence  is,  that  the  agreement  is  void  under  the  statute 
of  frauds,  found  among  other  things  as  follows : 

On  the  31st  day  of  January,  1861,  one  L.  H.  Mattison  was 
indebted  to  the  plaintiff  in  the  sum  of  $1,580.07,  which 
indebtedness  the  said  Mattison  was  unable  to  pay. 

A  verbal  agreement  was  made  between  said  Mattison  and 
the  defendant,  Godfrey  N.  Zingsen,  that  if  Zingsen  would 
settle  said  debt  with  plaintiff,  so  that  Mattison  could  be 
released,  Mattison  would  pay  said  Zingsen  the  amount  thereof 
as  follows,  viz. :  $1,000  in  cash,  and  the  balance  in  notes  with- 
out indorsement. 

An  agreement  was  thereupon  made  in  writing  between  said 
plaintiff'  and  said  defendant  as  follows,  viz. : 

"  Nbw  York,  Jwnuwry  31, 1861. 

^'  I  agree  to  furnish  to  the  Meriden  Manufacturing  Com- 
pany an  assortment  of  plated  forks  and  spoons  per  L.  H.  Mat- 
tison's  price  list,  at  70  per  cent  discount,  to  settle  claim  against 
L.  H.  Mattison,  to  be  delivered  in  months  of  February  and 
March.    Oval  tip'd  and  Olive  not  to  be  ordered. 

^^  The  plain  and  tip'd  goods  not  to  exceed  \  of  the  amount 
The  spoons  and  forks  to  be  silver  plated  like  sample  shown. 

"(Signed.)  G.  N.  Zdigskn." 

*^  This  is  to  certify  that  we  agree  to  give  our  claim  against 

L.  H.  Mattison  up  to  G.  N.  Zingsen  as  soon  as  he  has  delivered 

to  us  the  amount  at  70  per  cent  discount,  in  spoons  and  forks 

as  per  his  agreement. 

"  Meriden  Britannia  Company, 

"(Signed.)  H.  C.  Wiloox." 
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H.  C.  Wilcox  was  the  agent  of  the  company.  The  said 
written  instruments  were  made  and  delivered  at  one  and  the 
same  time. 

About  the  same  date,  Mattison,  according  to  his  agreement 
with  defendant,  paid  him  $1,000,  and  gave  to  him  notes, 
payable  at  various  dates,  amounting  in  the  aggregate  to 
$594.50. 

On  or  about  the  same  date  the  plaintiff  released  Mattison 
from  the  said  claim  against  him.  Defendant  had  delivered  to 
the  plaintiff,  pursuant  to  the  agreement,  plated  ware  to  the 
amount  of  $1,225.19 ;  and  a  balance  amounting  to  $354.88 
remained  due  to  the  plaintiff,  for  which  sum,  with  interest, 
the  referee  ordered  judgment  in  favor  of  the  plaintiff. 

C.  Bainbridge  Smith  for  the  appellant.  The  agreement  was 
void  under  the  statute  of  frauds.  (2  R.  S.,  p.  185,  §  2 ;  Mai- 
lory  V.  (fUletty  21  N.  T.  R.,  412 ;  Brewster  v.  Silence,  8  N. 
T.  R.,  206 ;  Draper  v.  Snow,  20  id.,  331 ;  Mall  v.  Farmery 
5  Denio,  484 ;  S.  C,  affirmed,  2  N.  Y.  R.,  553 ;  Berlj/  v. 
Bampaoher,  5  Duer,  183 ;  Calkins  v.  Collins,  3  Barb.,  305 ; 
Balchoin  v.  Palmer,  10  N.  Y.,  232 ;  Kingsley  v.  Balcom,  4 
Barb.,  131 ;  St&m  v.  Drinker,  2  E.  D.  Smith,  401 ;  Fay  v. 
Jones,  18  Barb.,  340 ;  MoKnight  v.  Dunlop,  5  N.  Y.,  537; 
CoUier  v.  Coates,  lY  Barb.,  474.)  To  entitle  plaintiff  to 
recover,  it  should  have  been  alleged  and  proven  that  it  had 
tendered  and  was  ready  and  willing  to  transfer  the  debt  to 
defendant  {Dunham  v.  Pdter,  8  N.  Y.,  508 ;  Lester  v. 
Jev)etb,  11  N.  Y.,  453.) 

W.  Oleason  for  the  respondent.  The  papers  executed  and 
delivered  at  the  same  time  are  to  be  read  together  and  con- 
stitute one  agreement.  (  Van  Home  v.  Cradn,  1  Paige,  455 ; 
Bawson  v.  Lapma/n,  1  Sold.,  461.)  The  agreement  was 
valid.  {MaUory  v.  OiOeU,  21  N.  Y.  R.,  412 ;  Brewster  v. 
Shelton,  8  John.  R.,  376.) 

Eabl,  G.    There  are  two  theories,  upon  either  of  which 
this  judgment  can  be  upheld.    We  may  treat  the  defend- 
SicKBLs — ^VoL.  nX         32 
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ant's  agteemd&t  ae  one  to  pay  and  discharge  the  debt  of 
Mattison. 

This  agreement  the  defendant  claims  to  be  void  under  tiie 
statute  of  fnauds,  which  provides  that  ^^  every  special  promise 
to  answer  for  the  debt,  default  or  miscarriage  of  another  per- 
son "  shall  be  void,  unless  such  promise  be  in  writing,  express* 
ing  the  consideration  thereof  and  subscribed  by  the  promisor. 

It  is  not  every  verbal  promise  to  pay  the  debt  of  another 
that  is  void  within  this  statute.  There  are  many  exceptions,  as 
disclosed  by  the  numerous  cases  upon  the  subject 

A  promise  to  pay  the  debt  of  a  third  person  is  not  within 
the  statute,  where  it  is  agreed  between  the  parties,  the  (Credi- 
tor, debtor  and  promisor,  that  the  debt  shall  be  extinguished 
and  the  creditor  shall  look  only  to  the  promisor  for  payment 
upon  the  new  promise.  In  such  case  no  other  person  remains 
liable  for  the  debt  but  the  promisor,  and  his  undertaking  is 
not  collateralbut  original  to  pay  his  own  debt,  and  not  to 
answer  for  the  debt  of  another.  There  is  then  what  is  known 
in  the  civil  law  as  a  delegation,  and  the  creditor,  takes  a  new 
debtor,  who  is  called  the  delegated  debtor. 

In  Anatey  v.  Harden  (4  Bosanquet  &  Puller,  124),  Chief 
Justice  Maitsfield  says  that  he  did  not  see  ^^  how  one  person 
could  undertake  for  the  debt  of  another,  when  the  debt  for 
which  he  was  supposed  to  undertake  was  discharged  by  the 
very  bargain.''  In  MaU(yry  v.  OiUeU  (21  K  Y.,  412),  Chief 
Judge  CoMSTOoK,  after  a  very  able  review  of  many  cases 
arising  under  the  statute  of  frauds,  gives  a  classification  of  the 
cases  not  within  the  statute,  and  of  such  cases  are  these: 
^^When  the  original  debt  becomes  extinguished,  and  the 
creditor  has  only  the  new  promise  to  rely  upon ;  for  example, 
when  such  new  undertaking  is  accepted  as  a  substitute  for  the 
original  demand."  In  Throop  on  the  Statute  of  Frauds,  at 
pages  318,  322,  370,  374,  will  be  found  a  very  able  and  dis- 
criminating review  of  the  cases  upon  this  subject,  and  the 
author  lays  down  these  rules:  ^'A  promise  to  assume  an 
antecedent  liability  of  a  third  person  is  without  the  statute, 
if  the  third  person's  liability  had  become  extinct  at  the  time 
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when  that  of  the  promisor  came  into  existence,  or  if  the 
third  person's  antecedent  liability  to  the  promisee  is  dis- 
charged in  consideration  of  its  assumption  by  the  promisor." 
And,  in  this  case,  it  was  distinctly  agreed  between  the  three 
parties — ^the  creditor,  debtor  and  promissor — ^that  in  consid- 
eration that  the  £EU;her  of  the  debtor  would  pay  the  promisor 
$1,000  in  money,  and  the  debtor  give  him  his  own  notes  for 
the  balance,  the  promisor  would  pay  the  daim  of  the  creditor 
in  plated  ware,  in  the  months  of  February  and  March  there- 
after, and  the  creditor  should  release  the  debtor.  It  was 
obviously  contemplated  by  the  parties  that  all  this  should  be 
done  at  the  same  time.  In  pursuance  oi  this  agreement  the 
promisor  executed  the  written  undertaking  to  the  creditor, 
and  either  then  or  soon  after,  the  creditor  released  the  debtor, 
and  the  $1,000  was  paid  and  the  debtor's  notes  given  to  the 
promisor,  and  the  notes  win-e  subsequently  paid.  Hence 
this  case  is  clearly  within  the  rules  above  stated,  and  the 
promise  of  the  defendant  is  not  within  the  statute  of  frauds. 
But  if  this  is  not  the  true  theoiy  upcm  which  this  case  should 
be  disposed  of,  then  there  is  another  theory,  equaUy  fatal  to 
the  defence  of  the  defendant. 

The  two  instruments  dated  January  31st,  1861,  executed 
at  the  same  (ime,  relating  to  the  same  subject-matter,  must 
be  construed  together  as  if  they  constituted  but  one  instru-^ 
ment ;  and  then,  as  claimed  bjr  the  defendant,  they  show  a 
sale  of  the  plaintiff 's  demand  against  Mattison  to  the  defend- 
ant in  consideration  of  the  plated  ware  to  be  delivered  to  the 
plaintiff  by  the  defendant.  Upon  this  assumption,  the 
defendant  claims  that  the  plaintiff  must  be  defeated,  because 
he  has  never  assigned  or  offered  to  assign  his  demand  to 
the  defendant,  and  has  placed  it  out  of  his  power  to  do  so,  as 
he  released  Mattison. 

According  to  this  construction  of  the  agreement  between 
the  parties,  the  defendant  was  to  deliver  the  plated  ware 
from  time  to  time  during  the  months  of  February  and  March, 
and  as  soon  as  he  had  delivered  the  whole  of  it  the  plaintiff 
was  to  give  up  to  him  his  demand  against  Mattison.    They 
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were  not  dependent  agreements.  Performance  on  one  part  waa 
not  a  condition  precedent  to  performance  on  the  other.  The 
plaintiff  was  clearly  not  bound  as  a  condition  precedent  to 
assign  the  claim  before  the  defendant  was  bound  to  deliver 
the  plated  ware.  He  was  not  bound  to  assign  it  until  after 
the  defendant  had  fully  performed  on  his  part.  Hence,  this 
ease  is  fully  within  the  rule  laid  down  in  Morris  v.  SlUe  (1 
Denio,  59).  In  that  ease  the  action  was  in  covenant  by  the 
vendor  for  the  purchase-money  upon  a  contract  for  the  sale 
of  land.  The  purchaser  was  to  pay  the  price  of  the  land  in 
five  years  from  the  date,  with  interest  annually,  and  to  pay 
the  taxes  on  the  land,  and  the  vendor  covenanted  that  '^  after  " 
the  purchaser  '^  shall  have  paid  the  above  sums  of  principal 
and  interest,  at  the  time  and  in  the  manner  above  specified, 
and  shall  have  performed  the  agreement  above  mentioned," 
he  would  sell  and  convey  the  land.  Chief  Justice  Bbonson 
says :  ^^  Where  it  appears,  from  the  terms  of  the  agreement 
or  the  nature  of  the  case,  that  the  things  to  be  done  were  not 
intended  to  be  concurrent  acts,  but  the  performance  of  one 
party  was  to  precede  that  of  the  other,  then  he  who  was  to 
do  the  first  act  may  be  sued,  although  nothing  has  been  done 
or  offered  by  the  other  party.  He  has  not  made  performance 
by  the  other  party  a  condition  precedent  to  his  liability,  but 
has  trusted  to  a  remedy  by  action  on  the  agreement. 

Here  the  defendant,  after  he  had  performed,  could  have 
sued  the  plaintiff  upon  his  agreement  to  assign,  and  could 
have  recovered  such  damages  as  he  could  have  proved.  And 
the  plaintiff  having  put  it  out  of  his  power  to  assign  the 
claim,  the  defendant  could  probably  have  set  up  his  claim  for 
damages  as  a  counter  claim  in  this  action.  But  what  damages 
has  the  defendant  sustained  ?  What  possible  gofnl  could  an 
assignment  do  him  ?  The  referee  has  found  that  Mattison 
has  fully  paid  to  the  defendant  the  whole  amount  of  the 
claim.  And  hence,  the  discharge  of  the  claim  by  the  plaintiff 
can  work  no  possible  harm  to  the  defendant.  And  the  dis- 
charge could  work  no  harm,  even  if  Mattison  had  not  paid 
the  defendant,  because,  before  the  discharge  was  executed, 
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Mattison  became  obligated  to  pay  the  amount  directly  to  the 
defendant,  and  that  obligation  the  plainti£f  never,  in  any  way, 
interfered  with  or  discliarged. 

Hence,  upon  the  whole  case  I  can  see  no  reason  to  doubt 
that  the  judgment  below  was  fully  authorized  by  the  facts  of 
the  case,  and  it  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


William  W.   Thobp,   Bespondent,  v.  Thb  Ebokitk  Coal 
Compact  of  thb  Crrr  of  Nbw  Yobk,  Appellant. 

48    253 

An  admission  in  an  answer  that  a  deed  was  executed  to  the  defendant  Is  in      184   i;37 
effect  an  admission  that  the  deed  was  signed,  sealed  and  delivered. 

The  grantee  in  a  simple  quitclaim  deed,  in  the  absence  of  frand  or  mistake, 
has  no  remedy  for  a  failure  of  title  against  his  grantor,  nor  has  he  any 
defence  to  an  action  for  the  consideration  on  the  ground  of  fiiilare  thereof. 

Defendant  accepted  a  deed  of  certain  premises  containing  a  clause  that  it 
was  made  subject  to  a  mortgage  which  the  grantee  thereby  assumed 
and  agreed  to  pay.  The  bonds  accompanying  the  mortgage  contained 
a  condition  that,  in  case  of  defkult,  recourse  most  first  be  had  to  the 
lands  mortgaged,  and  that  the  obligors  would  only  be  answerable  for  the 
deficiency. 

Msldf  thai  the  mortgagee  could  maintain  an  action  upon  the  implied  cove- 
nant in  defendant's  deed,  without  first  foreclosing  the  mortgage,  and 
could  recover  the  whole  amount  unpaid. 

Jtftfl^  V.  WhitOif  (10  Paige,  46S)  overruled,  and  IMter  v.  ffughei  (12  N.  Y., 
770)  explained. 

(Argued  September  26, 1871 ;  decided  January  term,  1872.) 

Appbal  from  judgment  of  the  General  Term  of  the 
Supreme  Coart  in  the  first  judicial  district,  affirming  a  judg- 
ment in  favor  of  the  plaintiff  entered  upon  a  verdict  (Reported 
below,  47  Barb.,  439.) 

Action  upon  an  implied  covenant  in  a  deed  executed  to 
defendant.    The  following  facts  appeared  upon  the  trial : 

On  the  5th  day  of  July,  1860,  Joseph  F.  Franklin  executed 
and  delivered  to  the  plaintiff  a  mortgage  of  that  date  on  cer- 
tain lands  in  Iowa,  to  secure  the  payment  of  a  bond  of  the 
same  date,  which  was  made  and  executed  by  Franklin  and  his 
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co-obligors,  J.  W.  Currier,  Levi  Dodge,  N.  B.  La  Bau  and 
TS.  S.  Washburn,  conditioned  for  the  payment  to  the  plaintiff 
of  $4,000  in  two  years  from  date,  with  interest.  This  bond 
contained  the  following  dause :  ^^  It  being  expressly  under- 
stood and  agreed,  that,  in  case  of  default  in  the  payment  of 
interest  or  principal  on  the  bond,  that  in  such  case  recourse 
must  be  first  had  to  the  property  described  in  said  mortgage, 
by  foreclosure  and  sale  under  said  mortgage  and  bond,  and 
that  the  above  obligors  shall  only  be  answerable  for  any  defi- 
ciency of  the  mortgage  debt  after  such  foreclosure  and  sale.'' 

On  the  1st  day  of  December,  1860,  Franklin  executed  a 
deed  of  the  mortgaged  premises,  purporting  to  convey  them 
in  fee  to  the  defendants.  The  deed  of  conveyance  contains  the 
following  clause :  '^  This  conveyance  being  made  subject  to  a 
certain  mortgage  made  and  executed  by  Joseph  F.  Franklin, 
one  of  the  parties  of  the  first  part  hereto,  to  "William  W.  Thorp, 
toT  the  sum  of  four  thousand  dollars,  with  interest  thereon, 
dated  July  5, 1860,  and  whieh  was  acknowledged  November 
80, 1860,  and  is  ready  to  be  recorded ;  said  mortgage  having 
been  given  by  said  Franklin  to  said  Thorp  to  secure  a  part  of 
the  consideration  money  arising  on  a  sale  and  conveyance  of 
the  within  premises  by  said  Thorp  to  said  Joseph  F.  Frank- 
lin ;  the  payment  of  which  said  mortgage,  with  the  interest 
now  accrued  and  hereafter  to  accrue,  is  hereby  assumed  by  the 
party  of  the  second  part  hereto." 

The  bond  not  having  been  paid  when  due,  this  action  was 
brought  against  the  defendants  upon  their  implied  covenant 
in  the  deed  to  pay  the  mortgage  debt.  No  previous  proceed- 
ings had  been  instituted  by  the  plaintiff  to  foreclose  the  mort- 
gage. 

There  was  also  some  evidence  as  to  the  delivery  of  the  deed 
fi'om  Franklin  to  the  defendant ;  and  the  defendant  offered  to 
prove, 

1.  That  the  plaintiff  had  never  resorted  to  his  rights  under 
the  mortgage,  by  foreclosure  and  sale,  for  the  collection  of  the 
claim  for  which  this  action  is  brought,  and  as  he  is  required 
to  do  under  the  provisions  of  the  bond  and  mortgage. 
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2.  That  the  consideration  c^  the  deed  from  Franklin  and 
wife  to  defendant  has  failed. 

8.  That  no  ooneideration  passed  in  the  mortgage. 

To  whioh  offers,  on  the  part  of  defendant,  the  plaintiff 
objected,  and  the  court  overraled  the  same,  to  whidb  decision 
of  the  court  defendant  excepted. 

The  court  held  that  there  was  no  question  for  the  jury,  and 
decided,  as  a  matter  of  law,  that  the  defendant  had  assumed 
to  paj  the  mortgage  debt,  and  that  the  plaintiff  could  recover 
the  whole  of  it  without  first  foreclosing  the  mortgage,  and 
directed  the  juzy  to  find  a  yerdid;  for  the  plaintiff.  The 
defendant  took  proper  exceptions  to  the  rulings  of  the  court. 
Other  facts  appear  sufficiently  in  the  opinion. 

James  JEnwU  for  appellant. 

George  W.  Stevens  for  respondent.  Plaintiff  is  entitiied  to 
maintain  this  action,  although  the  mortgage  has  not  been 
foreclosed.  {Bao'ker  v.  Buaklmh,  3  Denio,  46;  La/wrenoe  y.> 
Fox,  30  N.  T.  R,  268 ;  Bwr  v.  Beers,  24  id,,  178 ;  Ric(ml 
y.  Sanderson,  41  id.,  179.)  The  proviso  in  the  bond  was  for 
the  sole  benefit  of  the  obligors.  Defendant  is  not  entitled  to 
the  benefit  of  any  proviso,  exception  or  reservation  contained 
therein.  {HorfAeck  v.  WesSyrooh,  9  Johns.  Bep.,  73 ,  Bnrr 
v.  MiUs,  21  Wend.,  290 ;  S(Aermerhom  v.  Tat^fum,  4  Kem., 
98 ;  loes  v.  V(vn  Auken,  84  Barb.,  566.) 

Eabl,  0.  It  was  claimed,  upon  the  trial  and  upon  the  argu- 
ment in  this  court,  that  the  plaintiff  could  not  recover, 
because  there  was  no  proof  that  the  deed  from  Franklin  to 
the  defendant  was  eiver  delivered  to  or  accepted  by  the  defend- 
ant There  is  no  such  defence  set  up  in  the  answer.  On  the 
contrary,  it  is  exjnressly  admitted  that  Franklin  and  wife 
^^  executed "  the  deed  to  the  defendant,  and  this  is,  in  effect, 
an  admission  that  the  deed  was  signed,  sealed  and  delivered. 
(Bouvier's  Law  Die.,  "  Execution ;"  OhwrcMU  v.  &a/rdner^  7 
T.  R,  606 ;  Bmney  v.  Pkmby,  6  Verm.,  600.) 
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The  court  properly  overruled  the  offer  of  the  defendant 
to  show  the  failure  of  consideration  in  the  deed  from  Frank- 
lin to  the  defendant,  and  also  of  the  mortgage  from  Franklin 
to  the  plaintiff.  These  offers  were  quite  too  general,  but  we 
will  assume  that  the  defendant  offered  to  prove  the  failure  of 
consideration  set  up  in  his  answer,  as  follows: 

^^The  defendant  further  says,  that  the  title  to  the  said 
twenty-two  acres,  in  said  complaint  and  mortgage  mentioned 
and  described,  has  wholly  failed  and  never  was  in  the  plain- 
tiff, his  grantors,  or  the  New  York  and  Farmington  Coal 
Company,  nor  could  he  convey  the  same,  but  that  the  same 
formed  part  of  the  consideration  of  said  bond  and  mortgage, 
and  that  the  same  is  the  most  valuable  part  of  said  real  estate, 
and  formed  the  principal  part  of  said  consideration  of  said 
bond  and  mortgage,  and  that  the  same  has  wholly  failed." 

There  were  two  pieces  of  land  described  in  the  deed  and 
mortgage,  one  piece  of  seventy-eight  acres  and  another  of 
twenty-two  acres.  The  deed  from  Franklin  was  a  quitclaim 
deed,  with  covenants  only  against  his  own  acts.  And  there 
is  no  complaint  that  these  covenants  were  broken.  In  such 
a  case,  in  the  absence  of  fraud  or  mistake,  even  if  the  title  to 
all  the  lands  described  should  fail,  the  grantee  would  be  with- 
out any  remedy  against  his  grantor,  or  any  defence  to  an 
action  for  the  consideration,  on  the  ground  tliat  it  had  failed. 
The  grantee  in  a  deed  has  no  remedy,  for  a  failure  of  title, 
against  his  grantor,  in  the  absence  of  fraud  or  mistake,  except 
upon  the  covenants  contained  in  his  deed,  uid  if  he  has  no 
covenants  he  has  no  remedy. 

This  brings  us  to  the  only  other  question  in  the  case,  and  that 
is  whether  the  plaintiff  could  recover  without  first  foreclosing 
his  mortgage.  In  the  deed  from  Franklin  to  it,  the  defend- 
ant expressly  assumed  to  pay  the  plaintiff's  mortgage,  and 
this,  as  it  is  now  well  settled,  binds  the  defendant  to  the  same 
extent  as  if  it  had  also  signed  the  deed.  There  has  been 
some  diversity  of  opinion  as  to  the  ground  upon  which  the 
liability  of  the  grantee  in  a  deed  in  such  a  case  must  rest, 
and  it  has  finally  been  settled  that  it  may  rest  upon  the  doo- 
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trine,  that  where  one  person  makes  a  promise  to  another  for 
the  benefit  of  a  third  person,  the  third  person  may  maintain 
an  action  upon  it.  {Burr  v.  BeerSy  24  N.  Y.,  178.)  In  such 
a  case  it  is  not  needfal  that  there  shonld  be  any  consideration 
passing  from  the  third  person.  It  is  sufiicient  if  the  promise 
be  made  by  the  promisor  npon  a  sufficient  consideration 
passing  between  him  and  his  immediate  promisee,  and  when 
the  third  person  adopts  the  act  of  the  promisee  in  obtaining 
the  promise  for  his  benefit,  he  is  brought  into  privity  with 
the  promisor,  and  he  may  enforce  the  promise,  as  if  it  were 
made  directly  to  him.    {Latorence  v.  Fox^  20  N.  T.,  268.) 

The  defendant,  for  a  sufficient  consideration  passing 
between  it  and  Franklin,  agreed  to  pay  the  amount  of  the 
mortgage  debt  to  the  plaintiff.  This  the  defendant  agreed  to 
do  personally  and  absolutely,  and  not  upon  the  condition 
that  resort  should  first  be  had  to  the  land  by  foreclosure  of 
the  mortgage.  It  matters  not  that  the  mortgagor  was  not 
liable  to  pay  personally  until  after  foreclosure,  and  that  he 
was  then  liable  only  for  the  deficiency.  It  would  have  made 
no  difference  if  he  had  not  been  liable  at  all,  the  defendant 
having  promised,  upon  a  sufficient  consideration,  to  pay  the 
debt.  This  suit  is  not  primarily  upon  the  bond  and  mort- 
gage, but  upon  the  promise  of  the  defendant  to  pay  it ;  and 
this  promise  binds  the  defendant  to  pay  the  mortgage  debt  as 
it  falls  due,  acxjording  to  the  terms  of  the  bond  and  mortgage. 
It  was  not  a  conditional  or  contingent  promise,  and  could  not 
be  discharged  by  payment  only  of  a  portion  of  the  debt. 

It  is  claimed  by  the  learned  counsel  for  the  appellant  that 
the  cases  of  Ri/ng  v.  WhUdy  (10  Paige,  466)  and  Trotter  v. 
Hughss  (12  N.  T.,  74)  call  for  a  differ^t  conclusion  upon 
this  branch  of  the  case.  The  case  of  Ring  v.  Whitely  was 
decided  before  the  law  was  settled  that  an  action  at  law  could 
be  maintained  by  the  third  person  upon  a  promise  like  the 
one  in  question.  It  was  manifestly  supposed  by  the  chan- 
cellor that  the  mortgagee  could  enforce  this  promise  only 
in  equity,  upon  the  principle  that  in  equity  the  creditor 
is  entitled  to  the  benefit  of  all  collateral  obligations  for  the 
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payment  of  the  debt  which  a  person,  standing  in  the  situation 
of  a  surety  for  others,  has  received  for  his  indemnity  and  to 
relieve  him  or  his  property  from  liability  for  such  payment ; 
or,  in  other  words,  that  the  undertaking  of  the  grantee  to  pay 
off  the  incumbrance  is  a  collateral  security  acquired  by  the 
mortgagor,  which  inures  by  an  equitable  subrogation  to 
the  benefit  of  the  mortgagee.  In  such  case  the  mortgagor 
stands  as  the  suretv  and  the  grantee  as  the  principal  for  the 
payment  of  the  debt.  And  the  reasoning  of  the  chancellor 
seems  to  have  been,  that  in  a  case  where  the  mortgagor  was 
not  liable  for  the  debt,  the  relation  of  principal  and  surety 
between  him  and  his  grantee  could  not  exist,  and  hence,  that 
there  could  be  no  subrogation  in  equity,  and  no  ground  upon 
which  equity  could  seize  hold  of  and  enforce  the  promise  of 
the  grantee  in  favor  of  the  mortgagee.  But  since  it  has 
become  settled  that  the  promise  of  the  grantee  brings  him 
into  direct  privity  with  the  mortgagee,  so  that  the  latter  can, 
at  law,  sue  him  upon  his  promise,  I  can  perceive  no  reason 
for  invoking  the  doctrine  of  equitable  subrogation  as  the  sole 
ground  for  his  liability  in  equity.  So  that,  now,  whether  the 
mortgagor  was  bound  for  the  debt  or  not  which  his  grantee 
has  assumed  to  pay  to  the  mortgagee,  I  have  no  doubt  that 
the  grantee,  contrary  to  the  holding  of  the  chancellor,  is  a 
proper  party  to  a  foreclosure  suit  under  2  B.  S.,  191,  section 
154. 

In  the  case  of  Trotter  v.  HugheSy  the  grantee,  Hughes,  had 
not  assumed  to  pay  the  mortgage.  He  bought,  subject  to  the 
mortgage,  which  it  was  stated  formed  the  consideration  of 
the  deed,  and  in  no  way  became  personally  bound  to  pay  the 
mortgage,  and,  hence,  there  was  ample  ground  for  defeating 
the  plaintiff's  claim  against  Hughes,  without  resorting,  as 
Judge  Denio  in  his  opinion  did,  to  the  doctrine  laid  down  by 
the  chancellor  in  Kmg  v.  Whitdy.  But  later  the  learned 
judge's  views  underwent  some  modification ;  and  in  JBurr  v. 
JBeers  {stipra)  he  placed  the  liability  of  the  grantee,  who  has 
assumed  the  payment  of  a  mortgage,  upon  the  broad  ground, 
that  if  one  person  makes  a  promise  to  another,  for  the  benefit 
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of  a  third  person,  that  third  person  may  maintain  an  action 
on  the  promise. 

I  have,  therefore,  reached  the  conclusion  that  the  judgment 
must  be  affirmed  with  costs. 

Lbonabb,  C.  There  is  but  one  point  raised  by  the  defend- 
ant as  to  which  there  can  be  any  doubt  of  the  correctness  of 
the  judgment  appealed  from. 

It  relates  to  the  stipulation  in  the  bond  secured  by  the 
mortgage  which  the  defendant  has  assumed  to  pay,  that 
recourse  shall  be  had  to  the  premises  mortgaged,  by  a  fore- 
closure and  sale,  before  resorting  to  the  liability  of  the  obli- 
gors in  the  bond,  and  that  they  shall  be  liable  only  for  the 
deficiency.  The  bond  is  payable  in  two  years — ^that  is  the 
term  of  credit  on  the  debt,  and  prevents  an  action  to  foreclofle 
the  morgtgage,  as  well  as  any  action  at  law  to  collect  the  bond. 

The  other  stipulation,  as  to  the  resort  to  the  personal 
liability  of  the  obligors,  does  not  prevent  an  action  to  fore- 
close the  mortgage.  On  the  contrary,  it  requires  the  obligee 
to  pursue  the  mortgage,  and  exhaust  that  remedy  first.  Thus 
it  appears  that  the  stipulation  does  not  extend  or  enlarge  the 
term  of  credit  on  the  debt,  but  affects  the  order  in  which  the 
remedies  may  be  taken  to  enforce  payment. 

The  liability  of  the  defendant  is  created  by  the  terms  con- 
tained in  the  conveyance  of  the  mortgaged  property  which 
the  company  accepted.  The  defendant  thereby  assumed  the 
payment  of  the  mortgage.  The  term  of  credit  named  in 
the  bond  bars  any  action  to  collect  the  mortgage,  and  operates 
likewise  to  prevent  any  action  against  the  company  till  the 
expiration  of  that  time,  although  the  terms  of  the  deed  to 
the  defendant  implies  present  time. 

There  is  nothing,  however,  in  the  contract  of  the  defend- 
ant, by  which  the  mortgage  is  assumed,  stipulating  for  any 
benefit  as  to  the  order  in  which  the  holder  of  the  mortgage 
may  take  his  remedies  to  obtain  payment.  Had  the  defend- 
ant claimed  any  such  right,  it  might  have  been  secured,  by 
assuming  the  deficiency  only  to  arise  after  a  foreclosure  tmd 
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sale.    The  contract  is  different)  however.  It  assumes  the  whole 

debt. 

The  judgment  shonld  be  affirmed. 

All  concur.  / 

Judgment  affirmed.  v . 


110  64i\     The  Central  Bank  or  Trot,   Respondent,  v.  Peter  0. 

TT  VArnnw      ArhrkAllanf 


Hbtdorn,  Appellant. 


In  an  action  to  recorer  a  rent  chaise  reserved  by  the  grantor  and  covenanted 
to  be  paid  by  the  grantee  in  a  conveyance  in  fee,  seizin  in  the  grantor  is 
well  established,  so  fiir  as  one  holding  under  the  grantee  is  concerned, 
by  the  fact  that  the  giantee  entered  in  allegiance  to  the  grantor's  Ulle, 
out  of  which  the  rent  is  reserved ;  and,  until  something  is  shown  to  the 
contrary,,  the  relations  created  by  the  covenants  in  the  deed  are  pre- 
sumed to  have  continued.  Unless,  therefore,  some  one  bound  by  the 
covenant  to  pay  rent  has  paid  it,  or  has  been  released  therefrom,  the 
action  is  well  brought,  and  the  production  and  proof  of  the  covenant,  in 
the  absence  of  proof  of  payment  or  release,  entitles  the  grantor  or  his 
assignee  to  a  finding  that  the  rent  for  twenty  years  (if  the  covenant  has 
been  so  long  executed)  remains  unpaid,  and  to  a  Judgment  therefor. 
The  law  presumev  payment  prior  to  that  time ;  but  no  presumption  arises, 
from  the  absence  of  proof  of  such  payment,  that  the  rents  have  been 
extinguished,  and  the  grantee  and  assignees  released  from  the  covenant 
(Hdnt,C,  dissenting.) 

Even  proof  of  nonpayment  of  rent  for  a  period  of  sixty-three  years  would 
'  not  raise  a  presumption  of  such  release  of  sufficient  strength  to  establish 
tiie  fikct  oonclnsively  as  a  proposition  of  law,  when  the  covenant  sued 
vpon  remains  in  the  possession  of  plaintif!^  uneanceUed,  and  is  produced 
and  read  in  evidence.  Litingnton  v.  LimngsUm,  4  J.,  Ch.  204,  distin- 
guished.   (Grat,  C.) 

The  inclination  of  the  courts  is  not  to  go  beyond  the  strict  letter  of  the 
statute,  in  presuming  from  mere  lapse  of  time  an  extinguishment  of  a 
sealed  obligation  to  pay.    (Grat,  C.) 

'<Argued  September  20, 1871;  decided  Januaiy  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  district,  affirming  a  judg- 
ment in  &yor  of  plaintiff  entered  upon  the  report  of  a  referee* 
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This  action  was  brought  in  March,  1862,  to  recover  of  the 
defendant  rent  for  certain  premises  in  the  county  of  Bens- 
Belaer.  The  allegations  in  the  complaint  were  denied,  and  as 
a  further  defence  the  defendant  alleged  "that  neither  the 
plaintiff,  nor  his  ancestor,  predecessor  or  grantor  was  seized  or 
possessed  of  the  premises  in  question  within  twenty  years 
before  the  commencement  of  this  action,  nor  within  twenty 
years  before  the  alleged  canse  of  action  arose; "  and,  further, 
"  that  the  alleged  covenants  and  conditions  have  been  released 
and  discharged."  On  tlie  trial  before  the  referee  it  appeared 
that  on  or  about  the  30th  of  July,  1793,  Stephen  Yan  Bens- 
selaer,  being  seized,  in  fee,  of  certain  lands  in  Bensselaer  county, 
as  party  of  the  first  part,  and  one  Frederick  Sipperly  as  party  of 
tlie  second  part,  mutually  made  and  delivered  an  indenture, 
dated  that  day,  by  which  Van  Rensselaer  conveyed  to  Sipperly 
said  land,  reserving  to  Van  Rensselaer,  his  heirs  and  assigns,  the 
annual  rent  of  fourteen  and  four-tenths  bushels  of  good  clean 
merchantable  winter  wheat,  which  Sipperly,  for  himself,  his 
heirs  and  assigns,  covenanted  to  pay  ;  the  first  payment  to  be 
made  on  the  1st  day  of  January,  1799,  and  annually  on  the 
1st  day  of  January  in  each  year  thereafter  forever.  On  the 
25tli  day  of  May,  1851,  all  the  rights  of  Sipperly  to  a  parcel 
of  the  premises,  which  came  to  him  from  Van  Rensselaer, 
came  to  and  became  vested  in  the  defendant,  who  from 
thenceforth  held  and  possessed  the  same  under  that  title.  And 
on  the  7th  day  of  November,  1801,  all  the  rights  resulting 
from  Sipperly's  covenant  to  pay  rent,  including  not  only  the 
aocrning  rents,  but  such  arrears  of  rent  as  had  accrued  since 
the  death  of  Van  Rensselaer  (the  date  of  that  event  did  not 
appear),  came  to  and  were  vested  in  the  plaintiff.  The  mar- 
ketable value  of  the  reserved  yearly  rents  which  accrued,  from 
May  25th,  1851,  to  the  commencement  of  this  action,  upon 
the  parcel  of  the  premises  possessed  by  the  defendant,  accord- 
ing to  the  ratio  which  that,  parcel  bore  to  the  whole  premi- 
ses conveyed  to  Sipperly,  amounted  to  $228.60.  Upon 
the  conclusion  of  the  evidence  the  defendant  moved  for 
a  dismissal  of  the  complaint   upon  the  ground  tliat  the 
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evidence  did  not  establish  the  relation  of  landlord  and 
tenant.  That  the  plaintiff  had  failed  to  prove  any  title 
in  the  premises,  and  upon  the  ground  that  the  lapse  of 
time,  without  any  payment  of  rent,  is  sufficient  evidence 
that  the  rent  had  been  discharged  or  released.  The  referee 
overruled  the  motion  and  the  defendant  excepted.  The  refe- 
ree then,  without  further  evidence  or  any  evidence  that  the 
rent  which  had  accrued  prior  to  that,  for  the  recovery  of  which 
this  action  was  brought,  had  not  been  paid,  found,  in  addition 
to  the  facts  heretofore  stated,  that  there  was  in  arrear  and 
unpaid  all  the  rents  provided  for  from  the  date  of  the  con- 
tract, ^' there  heing  no  evidence  of  any  pwy^inewUP  That  the 
relation  of  landlord  and  tenant  was  not  created  by  the  con- 
tract sued  upon,  and  did  not  exist  between  the  parties,  and  as 
a  conclusion  of  law  found  and  decided  that^the  plaintiff  was 
entitled  to  recover  of  the  defendant  the  sum  of  $347.18.  The 
defendant  excepted  to  the  finding  that  Stephen  Van  Rens- 
selaer was  seized  of  the  premises  in  question  when  he  made 
and  delivered  the  deed  sued  upon,  and  to  the  finding  that  the 
plaintiff  was  entitled  to  recover  of  the  defendant.  Judgment 
was  entered  upon  the  report  of  the  referee  for  the  amount 
reported  and  costs. 

CoMn  <b  Bvnghcum  for  the  appellant.  The  lapse  of  time 
during  which  this  contract  was  unheard  of  was  conclusive 
evidence  that  the  covenants  had  been  released  and  dischai^ed. 
{(Hies  V.  Bwrmwre^  5  J.,  Ch.  552 ;  Jenkins  v.  Sophins,  9 
Pick.,  543 ;  Head  v.  Broohmany  3  Term  R.,  158 ;  Sumner  v. 
CAUdy  2  Conn.,  610 ;  Zyon  v.  Ohase,  51  Barb.,  13.)  Such 
deeds  operate  as  assignments  and  not  as  leases.  (  Van  Bens- 
sdaer  v.  Beady  26  N.  Y.,  563 ;  Van  Bensselaer  v.  Bennisony 
35  N.  Y.^  393,  and  cases  there  cited;  Lyons  v.  Chasey  51 
Barb.,  13.)  The  relation  of  landlord  and  tenant  cannot  be 
created  except  by  a  lease.  {Hope  v.  Boothy  1  Bam.  &  Adolph, 
498 ;  SackeU  v.  BarnuTriy  22  Wend.,  605.)  A  party  is  not 
regarded  as  seized  of  a  rent  charge  until  it  is  once  paid. 
(Litt.,  §  217 ;  Co.  Litt.,  1430.)    The  vendee  holds  adversely 
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to  the  vendor.  {Oaterhout  v.  Shoemaker y  3  Hill,  287; 
BUgkt  V.  Rochester^  7  Wheat.,  547 ;  Watkins  v.  Sblmany  16 
Peters,  64 ;  The  People  v.  Van  Een&selaery  9  N.  Y.,  343.) 

Sarrmel  JBimd  for  respondent. 

Gbat,  0.  That  Yan  Rensselaer  was  seized  of  the  premises 
out  of  which  the  rent  accraed  was,  so  far  as  concerned  the 
defendant,  who  held  iinder  Sipperly,  abundantly  established 
by  the  feet  that  Sipperly  entered  thereon  in  allegiance  to  Van 
Bensselaer's  title,  out  of  which  Van  Bensselaer  reserved  for 
himself,  his  heirs  and  assigns,  a  perpetual  annual  rent,  which 
Sipperly,  for  himself,  and  for  his  heirs  and  assigns,  covenanted 
to  pay ;  and,  until  something  is  shown  to  the  contrary,  the 
relation  created  by  the  respective  covenants  between  Van 
Sensselaer  and  Sipperly,  and  their  respective  assigns,  is  pre- 
sumed to  have  continued  up  to  the  time  this  action  was  com- 
menced ;  and  unless  Sipperly,  or  some  one  bound  by  his  cove- 
nant to  pay  rent,  has  paid  it,  or  been  released  from  his 
covenant  to  pay,  this  action  was  well  brought  and  maintained 
by  the  plaintiff,  as  the  assignee  of  Van  Bensselaer,  against 
the  defendant,  who  has  succeeded  to  and  holds  under  his  title 
to  Sipperly,  notwithstanding  the  strict  relation  of  landlord 
and  tenant  does  not  exist  between  them.  (  Va/n  Henaselaer 
V.  Say8y  19  N.  T.,  68,  99 ;  Same  v.  Beady  26  id.,  568,  680.) 
Other  cases  to  the  same  effect  might  be  cited.  If  this  action 
had  been  brought  to  recover  rent  which  had  accrued  more 
than  twenty  years  before  its  commencement,  and  payment  had 
been  pleaded,  evidence  to  repel  the  presumption  of  payment 
arising  from  lapse  of  time  would  have  been  requisite ;  but  as 
it  was  brought  to  recover  rent,  every  cent  of  which  accrued 
within  twenty  years,  it  was  only  necessary  to  produce  and 
prove  the  covenant  to  entitle  the  plaintiff  to  a  finding  that 
the  rent  for  the  period  claimed  remained  unpaid,  for  the  rea- 
son that,  without  some  evidence  of  payment  of  the  rent 
which  had  accrued  within  that  time,  the  presumption  of  non- 
payment would  attach.    The  burden  of  establishing  that  the 
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covenant  sued  upon  had  been  released  or  otherwise  extin- 
guished was  then  cast  upon  the  defendant,  who  offered  no 
evidence  on  the  subject,  nor  was  evidence  given  by  either 
party  upon  any  point  tending  to  establish  a  release  of  the 
covenant;  but,  because  none  was  given,  the  referee,  in  the 
absence  of  evidence,  and  against  the  legitimate  presumption 
that  all  rents  which  had  accrued  more  than  twenty  years 
prior  to  the  commencement  of  the  action  had  been  paid,  did 
find  the  fact  now  relied  upon  to  establish  die  release  of  the  cove- 
nant, viz. :  ^^  that  there  was  in  arrear  and  unpaid  all  the  rent  pro- 
vided for  from  the  date  of  the  contract,"  and  why  did  he  so  find, 
not  because  there  was  any  evidence  on  the  subject,  but  as  he 
in  substance  reports,  because  there  was  "no  evidence  of  any 
payments,"  and  now  because  when  the  plaintifi^  established  his 
right  to  recover  the  rent  sued  for,  he  did  not  go  on  and  prove  that 
some  payments  had  been  made  for  previous  rents  (this  is  the 
substance  of  the  report),  it  is  insisted  that  it  should  be  adjudged 
that  not  only  the  rents  which  had  accrued  more  than  twenty 
years  before  action  brought  on  it,  as  well  as  those  sued 
for  and  rents  yet  to  become  due,  had  been  extinguished,  or 
in  other  words,  that  the  defendant  had  been  released  from  his 
covenant  to  pay,  and  hence,  because  of  the  strong  presumption 
arising  from  the  plaintiflPs  omission  to  prove  that  some  rent 
had  been  paid  (when  no  evidence  was  given  to  prove  that  some 
payments  had  not  been  made),  the  referee  erred  in  his  conclu- 
sion of  law  that  the  plaintiff  was  entitled  to  recover,  such  is 
in  substance  the  defendant's  case,  and  it  is  quite  enough  to 
say  of  it  that  it  is  wholly  unsupported  by  reason  or  authority 
and  manifestly  unsound.  But  concede  the  fact  of  non-pay- 
ment to  have  been  squarely  found,  and  that  the  omission  to 
prove  that  some  rent  had  been  previously  paid  was  sufiicient 
evidence  that  a  payment  of  rent  had  never  been  made  from 
the  1st  of  January,  1799,  when  the  first  annual  rent  became 
payable,  to  the  commencement  of  this  action  in  March,  1863, 
a  space  of  something  over  sixty-three  years,  and  that  the 
referee,  by  finding  that  fact  in  effect,  found  as  well  in  fact  as 
in  law  that  the  presumption  arising  therefrom  was  not,  under 
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the  circumstances,  of  satficient  strength  to  prove  that  the 
defendant  had  been  released  from  his  covenant  to  pay.  Tlie 
question  is  therefore  presented  whether  in  either  conclusion 
he  erred.  In  considering  this  question  it  must  be  borne  in 
mind  that  it  is  no  business  of  ours  to  determine  whether  tlie 
rent,  that  has  been  over  due  more  than  twenty  years  and  not 
sued  for,  is  presumed  to  have  been  extinguished,  that  is,  dis- 
posed of  by  statute,  but  whether  the  rent  which  has  accrued 
within  that  time,  as  well  as  the  accruing  rent  to  be  paid  annu- 
ally forever,  had  been  released.  The  covenant  sued  upon 
was  not  lost,  as  the  covenant  in  another  case  to  which  I  sliall 
presently  refer  was  alleged  to  be,  but  was  in  possession  of  the 
plaintiff  and  produced  and  read  in  evidence  by  him.  The 
question  would  naturally  arise,  why,  if  the  defendant  had 
been  released,  this  covenant  to  pay  accruing  rents  was  per- 
mitted to  remain  in  the  plaintiff's  possession  uncanceled. 
The  inference  drawn  by  the  referee,  undoubtedly,  was,  that 
notwithstanding  no  previous  payment  had  been  made,  the 
covenant  to  paj  those  for  which  suit  was  brought,  and  the 
accruing  rents,  had  not  been  extinguished  by  release  or  other- 
wise. If  the  question  tlius  determined  by  him  was  one  of  fact, 
we  are  bound  by  his  conclusion ;  if,  on  the  contrary,  the  pre- 
sumption arising  from  the  non-payment  was,  under  the-  cir- 
cumstances, so  conclusive  in  its  nature  as  to  deserve  judicial 
sanction  as  a  question  exclusively  of  law,  the  referee  erred ; 
otherwise  he  did  not.  To  prove  that  it  merits  such  sanc- 
tion, we  are  referred  to  Lwingaton  v.  Livingston  (4 
Johns.  Ch.  B.,  294).  That  was  a  case  like  this,  in  one 
respect ;  the  covenant  was  to  pay  rent  forever.  In  another 
it  was  stronger  for  the  defendant  than  this ;  the  lapse  of  time 
was  less.  There  the  time  that  had  elapsed  was  something 
over  forty-four  years ;  here  it  was  something  over  sixty-tliree 
years.  But  that  case  had  in  it  three  features  which  this  has 
not,  and  which  were  the  main  contributions  to  its  distinctive 
character,  as  one  of  law  rather  than  of  fact.  That  was  a 
covenant  by  a  son  to  his  father,  the  counterpart  of  which  had 
never  come  to  the  knowledge  of  the  executor,  who,  after  the 
SicKBLs — Vol.  IIL      34 
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lapse  of  forty-four  years,  filed  his  bill  alleging  this  fact,  and 
that  no  rent  had  ever  been  paid  npon  it  and  asking  for  a  dis- 
covery and  relief.  The  absence  of  the  covenant  was  not 
accounted  for ;  the  idea  of  its  loss  lacked  verity ;  and  the 
chancellor,  under  all  the  circumstances,  presumed  that  the 
counterpart,  not  accounted  for,  instead  of  being  lost  had  been 
surrendered  or  canceled.  That  was  a  case  between  father 
and  son ;  the  affection  of  the  father  for  the  son  would  be  a 
natural  cause  for  surrendering  to  the  son  his  obligation  to  pay 
rent.  This,  with  the  fact  that  the  covenant  never  came  even 
to  the  knowledge  of  the  executor,  and  that  its  absence  or  loss 
was  not  accounted  for,  would  require  but  a  slight  additional 
circumstance  to  satisfy  any  reasonable  mind  that  it  had  been 
surrendered.  In  this  case  the  covenant  was  between  stran- 
gers, without  the  element  of  such  affection  as  would  induce 
its  surrender.  The  covenant  was  not  lost,  but  was  produced 
and  read  in  evidence,  and  without  a  single  circumstance  to 
oreate  distrust  as  to  its  validity,  except  the  mere  omission  to 
prove  that  rent  had  never  been  paid  upon  it,  which,  at  best, 
was  but  a  slight  circumstance ;  and,  when  considered  in  con- 
nection with  the  fact  that  the  plaintiff  produced  and  read  the 
covenant  in  evidence,  it  became  much  less  than  prima  facie 
evidence  of  a  release  of  the  covenant,  if  not  quite  insignificant. 
The  inclination  of  our  courts,  as  indicated  by  a  recent  case,  is 
not  to  go  beyond  the  strict  letter  of  the  statute,  in  presuming 
an  extinguishment  of  a  sealed  obligation  to  pay  from  mere 
lapse  of  time.  Our  statute  provides  that,  ^'  after  the  expira- 
tion of  twenty  years  from  the  time  a  right  of  action  shall 
accrue  upon  any  sealed  instrument  for  the  payment  of  money, 
such  right  shall  be  presumed  to  have  been  extinguished."  In 
the  case  of  Zatorence  v.  Ball  (14  N.  T.,  477),  an  instrument 
under  seal  to  sell  and  convey  land  on  the  payment  of  the 
purchase-price  which  the  vendee  covenanted  to  pay,  and 
after  the  lapse  of  forty-one  years  after  the  last  payment  became 
due,  and  thirty-five  years  after  any  recognition  of  the  vendee's 
liability  to  pay,  the  devisee  of  the  vendor  brought  ejectment 
against  a  party  in  possession  under  the  vendee  who  claimed 
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to  own  the  land,  on  the  ground  that  it  had  been  paid  for, 
and  as  evidence  of  payment  he  relied  upon  the  presumption 
arising  from  the  lapse  of  time  since  the  recognition  of  anj 
liability  to  pay.  But  the  court  held  that  such  presumption 
applied  only  to  actions  brought  to  enforce  the  payment  of 
money,  and  when  thus  brought  the  right  of  action  would  be 
presumed  to  be  extinguished.  But  as  the  action  brought 
was  for  the  recovery  of  the  possession  of  the  land,  for  the 
payment  of  which  the  covenant  had  been  given,  and  not  upon 
the  covenant  for  the  recovery  of  money  secured  by  it,  the 
defendant  could  not  shield  himself  by  the  presumption  that 
the  party  who  sued  for  the  land  had  been  paid  for  it.  And 
thus  the  court,  while  denying  the  plaintiff  the  right  to  collect 
the  money  presumed  to  have  been  paid,  permitted  him  to 
recover  the  land  presumed  to  have  been  paid  for,  upon  the 
ground  that  the  statute  did  not  relate  to  actions  other  than 
for  money.  The  case  is  an  extreme  one,  and  cited  only  for 
the  purpose  showing  the  disinclination  of  the  court  to  extend 
to  a  party  the  benefit  of  the  presumption  of  the  extinguish- 
ment of  covenants  from  mere  lapse  of  time,  except  in  cases 
to  which  the  statute  applies.  I  am  unable  to  discover  a  rea- 
son, founded  upon  principle  or  authority,  for  disturbing  the 
judgment  appealed  from. 

Eabl,  C.  All  the  questions  in  this  case  are  fully  settled 
by  prior  adjudication,  except  the  one  that  there  is  no  proof  of 
the  payment  of  rent  since  the  date  of  the  lease.  The  defend- 
ant claims  that  from  the  absence  of  such  proof  it  must  be  pre- 
sumed that  the  rent  has  been  released  or  discharged.  I  can 
find  no  authority  to  sustain  this  claim.  In  Li/ovngaton  v.  Lh- 
ingston  (4  Johns.,  Ch.  294),  the  bill  alleged  that  no  rent  had 
heen  paid  since  the  date  of  the  lease,  forty-five  years.  In 
Jjj/on  V.  Chase  (51  Barb.,  13)  it  was  proved  that  no  rent  had 
heen  davmed  or  paid  for  upward  of  twenty  years.  But  no 
case  has  been  brought  to  my  attention,  and  I  think  none  can 
be  found,  holding  that  from  this  bare  fact,  that  no  rent  has 
been  shown  to  have  been  paid  within  twenty  years  or  any 
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longer  time,  the  court  will  presume  the  rent  extinguished  or 
released. 

If  the  lease  and  occupancy  under  it  are  not  disputed  when 
the  lessor  comes  into  court  claiming  rent  which  has  fallen  due 
within  twenty  years,  he  has  nothing  more  to  prove  to  entitle 
him  to  recover.  If  the  lessee  claims  that  the  rent  has  in  any 
way  been  released,  it  is  matter  of  defence,  and  he  must  prove 
it;  and  this  he  can  do  by  showing  a  wntten  release,  or  pro- 
bably by  showing  that  for  a  long  period  of  time,  not  less  than 
twenty  years,  no  rent  has  been  claimed  or  paid.  This  great 
loss  of  time  without  the  payment  of  rent,  unexplained,  may 
win  the  presumption  that  the  rent  had,  in  some  way,  been 
released.  But  the  court  will  not  indulge  in  two  presumptions ; 
(1)  that  no  rent  has  been  paid,  and  (2)  that  the  rent  has  been 
extinguished.  (See  also  46  Barb.,  439 ;  3  Hill,  344 ;  25  Wend., 
455;  P  Oowen,  130;  2  Johns.  Ch.,  287.) 

I  therefore  favor  an  affirmance  of  the  judgment. 


HtJirr,  C.  (dissenting).  The  present  is  an  action  for  the 
recovery  of  rent  upon  one  of  the  Van  Rensselaer  titles,  which 
have  been  so  frequently  before  this  conrt.  The  general  prin- 
ciples affecting  these  conveyances  are  well  settled.  It  has 
been  held  that  the  conditions  contained  in  them,  that  the 
grantee  should  pay  rent,  and  that  the  grantor  or  his  assignee 
might  bring  his  action  of  covenant  for  the  rent,  or  that  he 
might  re-enter  ^pon  condition  broken  by  the  grantee  or  his 
assignee,  are  valid.  {De  Peyster  v.  JUichad,  6  N.  Y.,  648 ; 
Van  Renssela&r  v.  HayeSy  19  N.  Y.,  68 ;  The  Same  v.  BaU^ 
id.,  100 ;  The  Same  v.  Dennison^  35  id.,  393 ;  Same  v.  Bar- 
'  ringer y  39  id.,  9.) 

I  purposely  omit  all  discussion  of  these  points,  or  of  the 
principle  by  which  they  are  reached.  If  numerous  and 
pointed  decisions  of  the  Court  of  Appeals  can  settle  any- 
thing, it  must  be  held  that,  in  its  gener.il  character,  this  action 
is  maintainable.  The  case,  however,  presents  a  point  which 
has  never  been  before  this  court,  and  which  involves  a  grave 
question.     The  conveyance  was  made  by  Stephen  Van  Bens- 
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selaer  to  Frederick  Sipperlj,  in  1793,  on  the  30tb  day  of 
July.  By  various  assignments,  the  interest  of  the  grantor 
has  become  vested  in  the  plaintiff.  The  defendant  became 
the  owner  and  possessor  of  the  premises  described  in  the  deed 
in  1851,  by  devise  from  his  &ther.  His  father  had  been  the 
owner  and  possessor  of  them  for  thirty  years  before  his 
death.  The  trial  occurring  in  1864,  it  then  appeared  that, 
for  at  least  forty-three  years,  the  defendant  and  his  father, 
whose  title  he  held,  had  been  the  undisputed  owners  and  pos- 
sessors of  the  premises.  It  was  held  and  reported  by  the 
referee,  as  a  fact  in  the  case,  that  there  was  in  arrear  and 
unpaid  all  the  rent  provided  for  from  the  date  of  the  contract. 
In  other  words,  no  rent  was  ever  paid. 

The  finding  of  the  referee,  that  there  was  in  arrear  and 
unpaid  all  the  rent  provided  for  from  the  date  of  the  con- 
tract, was  based  upon  the  fact  that  there  was  no  evidence  of 
any  payments.  This  conclusion  was  justly  drawn.  A  credi- 
tor sues  upou  a  note  which  has  matured  many  years  before 
the  trial,  and  which  has  upon  it  no  receipt  or  indorsement.  The 
case  needs  no  fucther  proof.  The  law  thereupon  adjudges  that 
there  have  been  no  payments,  and  that  the  whole  amount  of 
the  note  is  unpaid.  If  the  debtor  claims  that  payments  have 
been  made,  he  must  give  the  proper  proof  to  establish  his 
claim.  Until  such  proof  is  made,  the  presumption  of  law  is 
in  favor  of  the  creditor.  A  mortgage,  payable  in  installments, 
running  through  a  long  period  of  years,  is  presented  in  court, 
unaccompanied  by  evidence  of  payments ;  the  law  adjudges 
that  no  payments  have  been  made.  If  the  defendant  here  had 
made  actual  proof  that  no  payments  had  ever  been  made,  the 
case  would  have  stood  just  as  it  now  does.  A  presumption 
unrebutted  is  equally  conclusive  with  positive  proof.  This  is 
the  universal  rule,  except  where  the  statute  of  limitations  or 
its  analogy  is  interposed  as  a  defence.  Whether  the  statutes 
of  repose,  and  the  considerations  which  govern  the  courtsin 
the  quieting  of  ancient  claims,  will  permit  a  recovery,  and  to 
what  extent,  is  another  question.  Although  unpaid  in  fact, 
the  question  of  recovery  or  no  recovery  may  depend  upon 
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other  principles.  No  rent  having  ever  been  paid,  the  period 
of  non-payment  extending  to  the  length  of  seventy  years, 
there  being  no  evidence  of  a  claim  by  the  grantor  or  his 
assignee  for  its  payment,  or  an  acknowledgment  of  its  exist- 
ence dnring  that  period,  by  the  grantee  or  his  assignees,  the 
grantee  having  been  in  uninterrupted  possession  daring  the 
term,  is  the  instrument  presumed  to  be  extinguished  by  pay- 
ment or  surrender? 

In  the  General  Term  of  the  third  district,  this  question 
has  been  twice  presented.  In  Tyler  v.  JBeidam  (46  Barb., 
439),  which  was  an  action  to  recover  possession  of  the 
premises,  it  was  held  that  these  facts  formed  no  defence  to  the 
action,  and  that  the  plaintiff  could  recover.  In  I/ffon  v. 
Chase  (51  Barb.,  13),  which  was  an  action  on  a  covenant  for 
the  rent,  it  was  held  by  the  same  court  that  the  rent  must  be 
presumed  to  have  been  paid  or  the  instrument  surrendered, 
and  that  there  could  be  90  recovery. 

It  is  to  be  observed  that  there  is  no  evidence  or  suggestion 
that  either  the  creditor  or  debtor  resided  abroad,  or  was 
absent  from  the  country  for  any  part  of  the  time.  Stephen 
Van  Eensselaer  resided  in  Albany ;  Sipperly  and  the  Hey- 
doms  upon  the  premises  in  question,  a  few  miles  distant  from 
Albany.  Neither  is  there  evidence  of  insolvency  or  inability 
to  pay  on  the  part  of  any  of  the  grantees.  (1  Ph.  Ev. ;  Cow. 
&  Hill's  Notes,  pp.  566  [678>,  193.) 

The  books  present  the  question  of  the  presumption  of  pay- 
ment or  surrender  in  several  different  aspects.  I  do  not 
pause  to  consider  the  distinction  between  the  presumption  of 
a  surrender  and  the  presumption  of  a  payment.  It  does  not 
necessarily  arise  here.  , 

1.  As  to  sealed  instruments  generally  the  rule  is  undoubted 
ihat,  after  the  great  lapse  of  time  existing  in  this  case,  pay- 
ment will  be  presumed.  So,  where  a  surrender  is  necessary 
to  affect  a  defence,  so  great  a  passage  of  time  will  authorise 
the  presumption  that  it  has  been  made.  This  rule  applies  to 
mortgages,  and  to  estates  held  upon  conditions,  and  in  actions 
at  law  as  well  as  in  suits  in  equity. 
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In  OUes  V.  JSauemar  (5  John  Oh.  II.,  545-9),  Chancellor 
Kent  says  that  the  presumption  of  payment,  founded  on 
lapse  of  time,  does  not  always  proceed  on  the  belief  that  the 
thing  presumed  has  actually  taken  place,  but  they  presume 
the  fact  for  the  purpose  and  from  a  principle  of  quieting  the 
possession.  "  These  presumptions,"  he  says,  "  are  founded  in 
substantial  justice  and  the  clearest  policy.  If  a  party  having 
knowledge  of  his  rights  will  sit  still,  and,  without  asserting 
them,  permit  persons  to  act  as  if  they  did  not  exist,  and  to 
acquire  interests  and  consider  themselves  as  owners  of  the 
property,  there  is  no  reason  why  the  presumption  should 
not  be  raised.  It  is  therefore  well  settled  that  the  presump- 
tion that  a  demand  has  been  satisfied  prevails  as  much  in 
this  court  as  it  does  at  law.  Claims  the  most  solemnly 
established  upon  the  face  of  them,  will  be  presumed  to  be 
satisfied  after  a  certain  length  of  time.  Matters  of  record, 
a  deed  and  even  a  private  statute,  may  be  presumed  to  make 
a  good  title."  In  the  case  before  him,  which  was  an  action 
to  forplose  a  mortgage,  he  held  that  the  mortgage  must  be 
presumed  to  be  paid.  There  had  been  a  period  of  forty  years 
in  which  no  interest  had  been  paid  or  demanded,  the  mort- 
gagor being  regularly  in  possession.  He  lays  down  the 
general  rule  as  existing  both  at  law  and  in  equity,  that  a  mort- 
gage is  not  evidence  of  a  subsisting  title,  if  the  mortgagee 
never  entered,  and  there  had  been  no  interest  paid  or 
demanded  for  twenty  years;  that  these  facts  authorize  the 
presumption  of  payment.  He  cites  numerous  English 
authorities  to  this  effect,  and  in  our  own  courts  the  cases  of 
3  Johns.  E.,  886;  7  id.,  283;  and  Jackson  v.  Wood,  12 
id.,  242. 

In  Jackson  ex  dem  Martin  v.  Pratt  (10  John.  R.,  382), 
where  no  possession  had  been  taken  under  a  mortgage,  nor 
any  interest  paid  nor  any  steps  taken  to  enforce  it  for  nine- 
teen years,  it  was  held  not  to  be  a  subsisting  outstanding 
title,  and  that  a  jury  might  presume  it  satisfied. 

In  Fox  V.  Phelps  (20  Wend.,  43'7),  an  estate  was  devised  to 
Henry  and  Isaac  Thome,  upon  the  condition  that  certain 
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moneys  should  be  paid  to  their  sister  Abigail  Thome.  In 
an  action  of  ejectment  brought  bj  the  grantee  of  the  divisees, 
it  w^  held  that  when  twenty-nine  years  had  elapsed  after 
the  accruing  of  the  cause  of  action,  the  performance  of  the 
condition  would  be  presumed. 

In  Belmont  v.  O'Brien  (12  K  Y.  E.,  394),  a  sale  having 
been  made  of  certain  premises  in  the  city  of  New  York,  the 
purchaser  refused  to  complete  the  purchase,  on  the  ground 
that  the  record  showed  an  incumbrance  upon  the  property  by 
two  mortgages,  one  given  sixty-six  years  before  the  sale  and 
the  other  eighty-four  years  before  the  sale.  On  reference  to 
a  referee,  he  reported  the  existence  of  the  mortgages, 
recorded,  and  "  that  no  evidence  was  given  before  him  of  the 
payment  of  any  portion  of  the  principal  or  interest  or  of  any 
acknowledgment  of  indebtedness  upon  either  of  said  mort- 
gages at  any  time,  whereupon  he  found  and  reported  that 
said  mortgages  had  been  paid  and  satisfied."  The  Court  of 
Appeals  held  that  the  presumption  of  payment  attached,  and 
that  the  mortgages  constituted  no  valid  objection  to  the  title. 

The  English  cases  are  numerous,  to  the  effect  thai  where 
mortgages  have  lain  dormant  for  twenty  years,  the  mort- 
gagor being  in  possession,  and  no  payments  having  been 
made,  they  are  presnmed  to  have  been  paid.  {Stewart  v. 
NichoUs,  1  Tamlyn,  307 ;  Trait  v.  White,  3  Bums'  Ch.  Gas;, 
289 ;  Chriatoph&rs  v.  Sparke^  2  Jac.  <fe  Walk.,  223,  234.) 
Auxiliary  circumstances  will  raise  the  presumption  of  pay- 
ment in  a  shorter  time.    {Sackett  v.  Sackett,  7  Wend.,  94.) 

It  is  said  in  1  Phillips'  Ev.  {supra,  682  marg.  n.  193),  "  All 
other  sealed  instruments  or  specialties  are  subject  to  the 
same  doctrine  of  presumptive  payment,  satisfaction  or  per- 
formance, according  to  the  natnre  of  the  obligation,  as  a  bond, 
tf.  ff,j  a  single  bill  {JjfcJDoweU  v.  McCvUough^  17  Serg.  &  K., 
51),  a  sealed  agreement  to  pay  for  land  {Jackson  v.  Hotoh- 
kenSj  6  Cow.  R.,  401),  and  an  obli^tion  to  convey  land 
{Bamett  y.  Emerson^  6  Monroe^  607),  a  sealed  lease  and  the 
rent  due  upon  it  {Bailey  v,  Jackson,  16  John.  R.,  210),  or 
articles    of  ,  agreement    {Darke    v.    Clayton,    Finch,   246 ; 
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PhUlipa  V.  Moman^  8  Bibb.,  105).  So  on  a  covenant 
against  incnmbrances,  accord  and  satisfaction  were  presumed 
twenty  years  after  breach  {Jenldna  v.  Hopkins^  9  Pick.,  543)." 

The  same  doctrine  extends  to  judgments  (1  Philh,  same 
page),  and  to  powers  of  attorney  to  confess  judgments  (id.), 
and  to  portions  charged  on  real  property  (id). 

2.  It  is  said  that  this  rule  does  not  affect  the  grantor's 
title  when  applied  to  the  case  of  a  lease,  with  rent  reserved, 
and  not  paid  for  many  years.  It  is  said  that  the  lease  may 
continue,  although  the  rent  may  be  presumed  to  have  been 
extinguished  by  the  lapse  of  time;  and  that  the  entry 
having  been  made  under  the  lease,  the  continuance  of  that 
relation  will  be  presumed,  and  that  a  defence  to  an  action 
of  ejectment  brought  by  the  lessor  to  recover  possession, 
cannot  be  maintained  on  the  ground  of  such  presumed 
extinguishment.  Of  this  class  is  FaUmg  v.  SchencJc  (3  Hill, 
344),  which  was  an  action  of  ejectment.  There  a  lease  for  thirty 
years  had  been  executed  by  Failing  in  1786,  reserving  a 
wheat  rent.  The  action  was  in  1840,  by  Failing's  son, 
against  a  grantor  of  the  lessee,  to  recover  possession  of  the 
premises.  There  was  no  evidence  that  any  rent  had  ever  been 
paid  on  the  lease.  The  plaintiff  recovered.  In  delivering  the 
opinion  in  the  Supreme  Oourt,  sustaining  the  judgment, 
Judge  CowKN  says,  "  I  am  inclined  to  think  that  had  the 
question  been  material  the  case  was  a  proper  one  for  saying 
that  the  rent  due  on  the  lease  executed  by  Nicholas  Failing 
must  be  presumed  to  have  been  extinguished  ;  had  an  action 
been  brought  for  that,  at  least  the  question  of  extinguish- 
ment might  have  been  proper  for  the  jury.  But  I  find  no 
case  which  holds  as  a  consequence  that  we  are  to  presume 
the  relation  of  landlord  and  tenant  broken  up,  so  as  to  let  in 
an  adverse  possession  during  the  continuance  of  the  lease. 
Take  it  that  upon  the  circumstances  you  may  presume  the 
rent  extinguished  shortly  after  the  lease  was  executed,  and 
even  suppose  a  release  of  all  claim  for  rent.  The  only  result, 
as  it  appears  to  me,  is  that  the  lessee  is  to  be  deemed  as 
having  held  for  the  residue  of  the  term,  discharged  of  the 
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rent ;  not  that  the  reversion  was  extinguished  also,  or  that  a 
state  of  things  arose  which  entitled  the  landlord  to  enter,  and 
therefore  let  in  the  statute  of  limitations  to  run  against  him 
by  reason  of  an  adverse  possession  in  his  tenant,  or  indeed  in 
any  other  person.  The  statute  of  limitations,  quoad  the  land, 
does  not  turn  upon  the  right  of  the  landlord  to  receive  rent, 
but  on  his  power  to  enter.  *  *  *  The  right  of  posses- 
sion was  outstanding  in  virtue  of  the  lease,  and  had  ejectment 
been  brought  by  the  heirs  of  Failing  (during  its  continuance), 
that,  per  se^  would  have  constituted  a  bar."  To  the  same 
effect  is  Jackson  v.  DamSy  6  Cow.  (12S-131),  where  Judge 
StJTHSSLAKD  says,  that  lapse  of  time  presumes  payment  of  the 
rent  and  of  the  amount  due  on  mortgages,  but  not  an  extinc- 
tion of  the  title.  This  he  holds  cannot  be  presumed  from 
mere  lapse  of  time,  but  must  arise  from  other  fiicts  and  cir- 
cumstances. 

On  the  other  hand,  I  find  in  Phillips*  Evidence  (1  Ph.  Ev., 
p.  699,  marg.  n,  193, 29)  the  following :  ^'  It  has  been  strongly 
intimated,  though  not  directly  decided,  that  delay  by  a 
landlord  for  twenty  years  to  enter  for  a  forfeiture  of  his  ten- 
ant's rights  by  the  non-fulfillment  of  condition,  shall,  under 
the  statute  of  limitations,  operate  as  a  bar  to  his  right  of 
entry.  (See  Lord  Kenton,  Ch.  J.,  Ad  Ashubst,  J.,  in  Doe  ex 
dem  Ta/rrant  v.  Heiler^  3  T.  R.,  172-3.)  That  long  delay 
would  be  a  powerful  argument  for  a  waiver  of  the  right,  in 
connection  with  other  circumstances,  and  that  it  would  in 
time  be  full  evidence  of  a  waiver,  there  can  be  no  doubt. 
{Doe  ex  dem  Ta/rrant  v.  HeUer^  3  T.  R.,  162;  MoHone  v. 
Malone^  1  Ball  &  Seal.,  32,  note  a.)  And  a  distinct  act,  or 
even  a  declaration,  directly  incompatible  with  the  idea  of 
insisting  upon  the  forfeiture,  done  or  made  after  and  with 
knowledge  that  is  incurred,  will  be  adopted  as  a  waiver. 
(MUfax  V.  Bdker^  1  Lev.,  26 ;  MdUme  v.  Moloney  1  Ball  & 
Beal.,  32,  note  a.y 

It  has  been  decided  that  the  relation  existing  between  the 
original  parties  to  this  instrument  was  not  that  of  landlord  and 
tenant    The  conveyance  operated  not  as  a  lease,  but  as  an 
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assignment  of  the  interest  of  the  grantor  in  the  premises. 
(  Vcm  Sensselaer  v.  Dermisany  35  N.  T.,  393.)  The  concB- 
tion  of  the  parties,  in  respect  to  the  presumption  of  payment 
or  of  surrender  of  the  claim,  would  seem  to  be  that  of  a 
grantee  who  held  his  estate  by  grant,  with  conditions. 

The  present,  however,  is  an  action  for  the  recovery  of  the 
rent  due  from  the  grantee,  not  an  action  for  the  recovery  of 
the  possession.  The  defence  that,  from  the  great  lapse  of 
time,  the  rent  is  presumed  to  have  been  paid  or  the  daim 
extin^^uished,  is  good,  even  if  full  force  is  given  to  the  distinc- 
tion made  by  Judge  Cowxk  in  JFailing  v.  Sohejiekj  supra. 
The  action  is  not  ejectment ;  the  claim  is  not  that  of  a  tenant 
against  his  landlord  that  the  title  is  gone.  The  estate  is  one 
upon  condition,  and  the  presumption  of  payment  attaching 
from  the  lapse  of  time,  there  can  be  no  recovery  in  an  action 
demanding  payment  of  the  rent. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur  for  affirmance,  except  Hunt,  0.,  dissenting. 

Judgment  affirmed. 


James*  W.  Oook  et  al..  Appellants,  v.  Mabvik  Holt, 

Kespondent. 

The  proposition  that  a  bailee  cannot  deny  the  title  of  his  bailor  does  not 
apply  to  a  case  where  the  bailee  has  been  compelled  by  action,  of  whkh 
the  bailor  had  notice,  to  pay  for  the  property  to  one  having  the  true 
title. 

(Argued  September  26, 1871 ;  decided  January  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  (she 
Supreme  Court  in  the  fourth  judicial  district,  affirming  a 
judgment  in  favor  of  defendant  entered  upon  the  report  of  a 
referee. 

Action  for  the  recovery  of  personal  property.  The  referee 
found  the  following  facts : 

On  the  17ih  of  June,  1856,  a  written  contract  was  made 
between  George  and  Isaiah  Weaver  of  the  one  part,  and 
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SuBsell,  Allen  &  Martin  of  the  otlid*,  bv  which  the  latter 
agreed  to  sell  the  former  certain  standing  timber,  the  foi-mer 
to  pay  twenty-five  dollars  down,  and  twenty-five  dollars 
October  first,  tlien  next,  and  the  remainder  for  the  timber 
mannfaetnred  on  or  before  April  first,  next ;  two-thirds  of  the 
timber  to  be  cut  during  the  next  winter^  the  balance  the  win- 
ter following;  to  be  paid  for  April  Ist,  1858.  The  Weavers 
p^d  the  twenty-five  dollars  down,  and  twenty-five  dollars 
October  first,  and  cut  and  mannfacturod  into  timber  a  large 
quantity.  Forty-two  sticks  of  timber,  the  subject  of  thia 
action,  they  contracted  with  def^^odant  to  convey  fnun 
De  Kalb,  where  they  lay,  to  Ogdenabuigb.  Before  removal, 
Bussell,  Allen  &  Martin  asserted  their  title  to  them,  notified 
defendant  thereof,  and  forbid  him  to  rempvei  them.  He, 
however,  did  remove  them  to  Ogdensburgh,  Bussell  et  al. 
brought  suit  against  defendant  and  John  L  Co(d(,  one  of  the 
plaintifiB  herein,  for  conversion,  and  recovered  a  judgment 
against  defendant  for  the  value  of  thirty-two  sticks.  There 
was  a  verdict  in  the  action  in  favor  of  Cook.  Defendant 
paid  the  judgment,  and  purchased  of  Bussell,  Allen  & 
Martin  their  interest  in  the  timber  remaining.  After  the 
arrival  of  the  forty-two  sticks  in  Ogdensburgb,  plainfifis  pur- 
ehased  them  of  the  Weavers  and  demanded  them  of  defend- 
ant, who  notified  them  of  the  claim  of  Bussell  et  al.,  and  of 
the  commencement  of  the  suit  against  him,  and  reinsed  to 
deliver  without  being  indemnified,  which  plaintifis  refused. 

The  referee  found,  as  conclusions  of  law,  that  the  Weavers 
had  no  title  to  the  timber,  and  could  convey  none  to  plain- 
tiffs, and  that  the  latter  had  no  title  or  right  of  possession  ; 
that  by  the  payment  of  the  judgment  and  the  purchase  of  the 
interest  of  Bussell  et  al.,  defendant  acquired  title  and  right  of 
possession,  and  that  defendants  were  entitled  to  judgment  for 
return,  etc.,  and  judgment  was  entered  accordingly. 

L.  HofSyrouch^  Jr.^  for  the  appellants.  The  bailor  cannot 
dispute  the  title  of  his  bailee.  (Stonardv.  Dunkin,  2  Oamp., 
844 ;  Hannan  v.  Anderson^  3  Camp.,  243 ;  SaU  v.  Oriffit^ 
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id.,  246 ;  Dixon  v.  Hamand,  2  B.  &  A.,  310 ;  Marvin  v. 
EUwood,  11  Paige,  366 ;  Story's  Eq.,  §  817 ;  Vofi>urgh  v. 
JSu7ittnffdonj  15  Abb.,  254;  MoGcm  y.  Adorns^  14  How., 
461,  463.) 

Myers  dk  Magone  for  respondent. 

Gray,  C.  The  referee  has  found,  npon  sufficient  evidence, 
that  the  Weavers,  uuder  whom  the  plaintiffs  claim  title  to 
the  timber  in  question,  &iled  to  make  or  tender  the  payments 
necessary  to  divest  Russell  and  others  of  their  title  to  it.  The 
proposition  that  a  bailee  cannot  deny  the  title  of  his  bailor 
has  no  application  to  a  case  like  the  one  under  considera- 
tion, in  which  the  bailee  has  been  compelled  by  action, 
of  which  tlie  bailor  had  notice,  to  pay  for  the  property  to  one 
having  the  true  title.  The  objection  to  the  question  put  to 
the  defendant  as  a  witness  upon  the  stand,  in  regard  to  what 
Weaver  told  him  as  to  where  the  timber  came  from,  was  not 
well  taken.  It  was  not  put  upon  the  ground  that  Weaver 
had  not,  when  a  witness,  been  asked  whether  he  had  told 
defendant  it  came  from  Russell  &  Allen's  land,  but  upon  tiie 
general  ground  that  his  declarations  were  not  evidence.  Ho 
had,  as  a  witness,  stated  that  some  of  it  came  from  Russell  & 
Allen's,  and  some  of  it  from  other  lands;  and  hence  it  was 
that  liis  declarations  to  the  defendant,  that  he  got  it  from 
Russell  &  Allen's  land,  were  evidence  tor  the  purpose  of  dis- 
crediting his  statement  that  it  came  from  other  land  as  well 
as  the  land  of  Russell  &  Allen.  The  evidence  was  also 
admissible  upon  the  ground  that  it  was  competent  to  prove 
these  declarations  made  in  the  presence  of  one  of  the  plain- 
tiffs. These  were  the  only  questions  presented  not  covered 
by  the  findings  of  the  referee,  which,  as  we  have  said,  were 
warranted  by  the  evidebce ;  his  legal  conclusions  were  a  neces- 
sary consequence.    The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Alonzq  B.  Yoobhbbb,  as  Keceiver,  etc.,  et  al.,  Appellants,  v» 
MioHASL  McGiNNiB  et  al.,  Bespondents. 


There  are  several  tests  which  aid  in  determining  the  question  whether 
articles,  personal  in  their  nature,  have  acquired  the  character  of  real 
estate.  1st  Actual  annexation,  which  must  be  of  a  permanent  char- 
acter, except  in  case  of  those  articles  which  are  not  themselyes  annexed, 
but  are  deemed  to  be  of  the  freehold  from  their  use  and  character. 
8d.  Adaptability  to  the  use  of  the  freehold.  8d.  The  intention  of  the 
parties  at  the  time  of  making  the  annexation.  In  the  case  of  machinery^ 
the  circumstance,  that  it  may  or  may  not  be  removed  fix>m  the  freehold 
without  great  injury  to  the  building  containing  it  or  to  itself,  is  not  now 
deemed  to  be  controllhig. 

One  K.,  being  the  owner  of  a  saw  and  gTl8^mill,  for  the  purpose  of  supply- 
ing steam  power  to  both,  in  1850  erected  a  substantial  building,  adapted 
for  the  purpose,  to  contain  the  requisite  machinery ;  he  placed  therein  a 
steam-engine,  boilers,  shafting,  gearing,  etc.;  the  engine  and  boilers  were 
placed  upon  and  bolted  to  solid  brick  foundations  resting  upon  the 
ground  excavated  for  the  purpose ;  the  brick  work  being  carried  up  and 
over  the  boilers ;  the  shafting  and  gearing  were  constructed  with  especial 
reference  to  the  place ;  were  adapted  to  the  nature  and  objects  of  their 
employment,  and  were  firmly  fastened  and  bolted  to  the  building,  but 
could  be  removed  without  injury  to  its  walls.  They  were  put  up  without 
special  intent,  on  the  part  of  E.,  either  of  making  them  part  of  the 
fireehold  or  of  removing  them  at  a  ftituxe  time.  E.  borrowed  the 
money  to  make  the  improvements,  giving  a  mortgage  upon  the  property. 
In  1860  the  old  boilers  were  taken  out  and  replaced  by  new  ones ;  whil« 
the  new  boilers  were  at  the  shop  in  process  of  construction,  and  a  large 
portion  of  the  engine  there  being  repaired,  E.  gave  a  chattel  mortgage 
upon  them  to  defendant  W.,  and  after  the  repairs  were  completed  and 
the  machinery  in  ninnhig  order,  gave  another  upon  them  and  the  other 
machinery  to  defendant  McG.  After  the  repairs  and  before  the  last 
chattel  mortgage  he  gave  another  real  estate  mortgage  upon  the  pre- 
mises ;  plaintiff  acquired  title  upon  foreclosure  and  sale  under  the  two 
real  estate  mortgages.  Defendants  subsequently  removed  the  machinery 
covered  by  their  mortgages.  In  an  action  to  recover  possession, — RM 
(Gbat,  C,  dissenting),  that  although  E.  had  no  special  intent,  the  &cts 
disclosed  that  the  boilers,  engine,  shafting  and  gearing  were  intended 
to  be  a  permanent  accession  to  the  freehold ;  that  the  execution  of  the 
first  chattel  mortgage  was  not  sufScient  to  overthrow  this  piesumption 
and  raise  the  contrary  one,  of  an  intent  to  preserve  their  personal  char- 
acter; that  therefore  they  became  and  were  a  part  of  the  freehold, 
and  passed  to  the  plaintiff  upon  his  purchase.    The  remedy  of  the  mort- 
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gagees  is  against  those  who  wron^ully  converted  the  personal  into 
real  property. 

(Argued  September  26, 1871 ;  decided  Januazy  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  district,  affirming  a 
judgment  in  favor  of  defendants,  entered  upon  the  report 
of  a  referee. 

The  action  was  brought  to  recover  possession  of  a  steam- 
engine,  boUers,  gearing,  shafting,  planing  machines,  saw 
benches,  turning  lathe,  etc.,  alleged  to  have  been  wrongfully 
severed  from  the  freehold  and  removed  by  defendants  from 
certain  buildings  in  the  town  of  Goeymans,  called  the 
Eammey  mills. 

Plaintiff  Gallanan  claimed  to  be  the  general  owner, 
deriving  title  through  the  foreclosure  of  two  mortgages, 
both  executed  by  Philip  Kimmey,  covering  the  premises 
upon  which  said  miUs  were  situated. 

Prior  to  1850,  Kimmey  had  erected  upon  the  premises  a 
grist-mill  and  a  saw-mill,  situate  upon  the  opposite  sides  of  a 
small  stream,  and  propelled  by  water  therefrom ;  desiring  to 
enlarge  his  business  and  wanting  more  power,  he  concluded 
to  erect  a  building  for  a  steam-engine  and  the  requisite 
machinery,  shafting,  gearing,  etc. 

He  borrowed  $6,000  for  the  purpose  of  J.  J.  Gallanan,  and, 
to  secure  the  same,  executed  his  bond  and  a  mortgage  upon 
the  premises,  dated  April  5th,  1850;  a  strong  and  durable 
building  was  erected,  well  adapted  for  the  purpose,  ^ith  a 
stack  of  chimneys  built  into  the  wall,  into  which  the  flue  of 
the  boilers  was  fastened;  said  boilers  and  the  engine  and 
shafting  and  gearing  and  other  machinery  were  placed  in 
and  attached  to  the  building,  in  the  manner  stated  in  the 
opinion  of  Hunt,  G.,  and  with  the  intention  of  being  used 
therein.  In  the  winter  of  1860,  the  old  boilers  having 
become  worn  out,  Eammey  made  an  arrangement  with 
defendant,  HcGinnis,  to  make  new  boilers,  taking  the  old 
ones  in  part  payment.  In  April,  1861,  while  the  new 
boilers  were  being  built  and  were  in  the  shop  of  McGinnis 
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in  Albany,  where  were  also  portions  of  the  engine  being 
repaired,  Eimmey  executed  to  defendant  Westcott  a  chattel 
mortgage  upon  the  boilers,  engine  and  one  planing  machine, 
to  secure  $2,000.  The  new  boilers  were  put  into  the 
.building. 

In  July,  1861,  !Kimmey  executed  another  real  estate 
mortgage,  covering  the  mill  premises  to  plaintiff,  James 
Gallanan,  for  $1,462 ;  and  in  October,  1861,  he  executed  a 
chattel  mortgage  to  McGinnis,  to  secure  a  balance  upon 
his  account,  covering  the  property  mentioned  in  Westoott's 
mortgage,  and  also  the  shafting,  gearing  and  various  pieces 
of  machinery  in  the  two  mills. 

The  two  real  estate  mortgages  were  foreclosed,  and  upon 
the  sale  the  premises  were  purchased  by  plaintiff  Gallanan, 
vrho  afterward  commenced  an  action  against  Kimmey  and 
others  to  get  possession,  in  which  action  plaintiff  Alonzo 
B.  Voorhees  was  appointed  receiver  of  all  the  property, 
fixtures  and  machinery,  and  as  such  took  possession  thereof. 
In  December,  1862,  the  defendants,  with  nien  and  teams, 
went  to  the  mills,  took  out  and  carried  away  the  property 
covered  by  tiieir  mortgages. 

The  referee  found,  as  matter  of  law,  that  the  articles  of 
property  covered  by  the  chattel  mortgages  were  not  bound 
by  the  lien  of  the  real  estate  mortgages  as  against  the  claims 
of  defendants,  and  that  the  latter  were  entitled  to  the 
possession  thereof. 

Lymfm  Tremcmi  for  appellants.  The  engine  and  boilers 
were  fixtures,  and  became  part  of  the  freehold.  {Snediker 
V.  Wa/ring^  12  N.  T.,  171;  Window  v.  Jf.  Ins,  Co.,  4 
Mete,  806;  Ford  v.  (Mb,  20  K  Y.,  344;  Riokardaon 
V.  Copela/ndj  6  Q-ray,  636 ;  Miller  v.  Plumby  3  Cow.,  666 ; 
Union  Bank  v.  Mnereon,  16  Mass.,  169 ;  Ives  y.  Ogledn/y  7 
Watt,  106 ;  17  Sergt.  &  K.,  418 ;  3  Watt,  140 ;  6  Greenl., 
154 ;  11  N.  Y.,  123 ;  Walker  v.  ^Asrmon,  20  Wend.,  656 ; 
Snediker  v.  Waring,  12  N.  Y.,  170 ;  Farmere'  L.  cfe  T.  Co. 
V.   Sendrickeon,    26    Barb.,  484;    Am.  Law  Beg.,  821; 
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pGit&r  V.  CranmeU^  40  N.  Y.,  292 ;  Tdbar  v.  HfMms,  36 
Barb.,  483.)  The  old  rale  has  only  been  relaxed  as  between 
landlord  and  tenant.  (6  Cow.,  655.)  As  between  mortgagor 
and  mortgagee  the  same  rule  applies  as  between  grantor  and 
grantee,  and  erections  made  after  the  mortgage  are  covered 
by  It.  ( Union  Bank  v.  Emer^an^  15  Mass.,  159 ;  Winslmjo 
Y.  Ins.  Co.,  4  Mete.,  306 ;  1  Hill  on  Mort.,  294,  note ;  Sne- 
diker  v.  TTarwiy,  12  N.  Y.J  170 ;  Rdbi/nson  v.  Presvnck^  8 
Edw.,  246 ;  Breese  v.  Bangs,  2  K  D.  Smith,  474 ;  Butler  v. 
Poffe,  7  Mete.,  40;  Gardner  v.  Chmdley,  19  Barb.,  317; 
Day  V.  Perkins,  2  Sand.  CJh.,  859  ;  Shepard  v.  PkUbrick,  2 
Den.,  174 ;  OiUet  v.  Baleom,  6  Barb.,  870.)  The  fact  that 
they  were  embraced  in  the  chattel  mortgages,  without  the 
consent  of  the  mortgagee,  does  not  change  their  character. 
Zdand  v.  Oawet,  2  Wash.  Dig.  Vt.  E.,  235-« ;  17  id.,  403  ; 
Preston  v.  Brigffs,  16  id.,  124 ;  Van  Ness  v.  Packord,  2 
Pet,  137;  WaJmetHy  v.  Mibne,  6  Jnr.  N.  8.,  125;  7  0.  B., 
N.  8.,  115 ;  5  Am.  Law  Keg.,  828 ;  4  Mete,  810.)  If  the 
corpus  of  the  machinery  is  a  fixture,  all  that  belongs  to  it, 
altliough  detached,  will  pass  as  real  estate.  (12  CI.  &  Fin., 
812;  5  Am.  Law  Beg.,  824;  2  Kay  &  John.,  536;  The 
Met,  Soc.  V.  Brown,  26  Beav.,  454;  25  Penn.,  271.) 

Johm  S.  Reynolds  for  respondents.  The  rights  of  defend- 
ants are  not  affected  by  the  fact  of  the  receiver  having 
possession,  the  question  would  be  one  of  contempt  merely. 
{Cliantauqua  Co.  Bank  v.  Risly,  19  N.  Y.,  870,  376.)  The 
defendants  were  entitled  to  the  property  under  their  chattel 
mortgages.  {Murdock  v.  Gifford,  18  N.  Y.,  28 ;  Vander- 
pool  V.  Alien,  10  Barb.,  167 ;  Walker  v.  Sherman,  20  Wend., 
686 ;  Godard  v.  Govld,  14  Barb.,  662 ;  Swift  v.  Thompson, 
9  Conn.,  68-6 ;  Gale  v.  Ward,  14  Mass.,  352 ;  Stevens  v.  R. 
R.  Co.,  81  Barb.,  590 ;  8  R.  8.,  5th  ed.,  169,  §  6,  sub.  4 ; 
Farra/r  v.  Cha/nfletHe,  5  Den,  527-31.)  The  artificial 
power  did  not  belong  to  the  inheritance.  (Cases  above  cited, 
and  5  Den.,  527,  530.) 
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Hinn',  C.  The  plaintiffs  claim  that  the  property  in  question 
forms  a  part  of  the  realty.  They  are  the  owners  of  the  realty 
by  purchase,  and  hence  insist  that  the  articles  belong  to  them. 
The  title  of  the  defendants  is  based  upon  the  claim  that  the 
articles  are  or  were  to  be  deemed  of  a  personal  character. 
They  are  the  holders  and  owners,  under  chattel  mortgagee, 
executed  by  the  former  owner,  Philip  Kinmiey.  The  referee 
and  the  General  Term  of  the  third  district  held  that  the  pro- 
perty  was  of  a  perBonal  character,  and  gave  judgment  for  th« 
defendants. 

There  are  several  tests,  in  the  form  of  general  principles, 
that  will  aid  in  the  determination  of  tlie  present  question. 

1.  The  rule  is  quite  uniform  that  to  give  to  articles,  per 
sonal  in  their  nature,  the  character  of  real  estate,  the  annexa- 
tion must  be  of  a  permanent  character.  There  are  exceptions 
to  this  rule,  in  those  articles  which  are  not  themselves  annexed 
but  are  deemed  to  be  of  the  freehold  from  their  use  and  char- 
acter, such  as  mill  stones,  fences,  statuary  and  the  like.  {Patter 
V.  OromweUy  40  N.  Y.  R.,  287 ;  Ca^pen  v.  Peohhamy  35  Conn. 
R.,  88.) 

2.  A  second  test,  but  not  so  certain  in  its  character,  is  that 
of  adaptability  to  the  use  of  the  freehold.  (  Voorhis  v.  Free- 
many  2  Watts  &  S.,  116  ;  PyU  v.  Pennochy  id.,  390.) 

3.  A  third  test  is  that  of  the  intention  of  the  parties  at 
the  time  of  making  the  annexation.  {Potter  v.  CromweUy 
evpra;  Murdoch  v.  Oiffordy  18  N.  Y.,  28 ;  Winelow  v.  Mer- 
chant^ Ins.  Co.y  4  Mete.,  306 ;  Swift  v.  Thorwpeony  9  Conn.  R, 
63 ;  Capen  v.  Peckhamy  35  Conn.  R.,  88.) 

The  circumstance  that  the  machinery  may  or  may  not  be 
removed  without  great  injury  to  building  or  to  itself,  is  not 
now  deemed  to  be  controlling.  In  Potter  v.  Cromwdl  {siLprel) 
the  tests  are  declared  to  be,  first,  actual  annexation ;  second,  the 
use  or  purpose  of  the  application  of  the  machinery ;  third,  the 
intention  to  make  the  annexation  a  permanent  accession  to 
the  freehold. 

In  Washburn  on  Real  Property  (vol.  1,  p.  7),  the  rule  is 
thus  laid  down,  as  between  vendor  and  vendee,  and  mortgagor 
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and  mortgage  :  "  If  the  owner  of  lands  provides  anything 
of  a  permanent  nature,  fitted  for  and  actaallj  applied  to  use 
upon  the  premises  by  annexing  the  same,  it  becomes  a  part  of 
the  realty,  though  it  might  be  removed  without  injury  to  the 
premises."  The  cases  cited  in  support  of  this  proposition 
show,  also,  that  the  same  rule  applies,  whether  the  article  in 
question  be  annexed  to  the  premises  before  or  after  making 
the  mortgage.  Upon  the  page  following  (8)  he  adds :  '^  It 
may  be  stated  that  whether  a  thing  which  may  be  a  fixture 
becomes  a  part  of  the  realty  by  annexing  it,  depends,  as  a 
general  proposition,  upon  the  intention  with  which  it  is  done. 
Between  vendor  and  vendee,  or  mortgagor  and  mortgagee,  it 
has  been  held  that  gas  fixtures,  including  a  gasometer  and 
apparatus  for  generating  gas,  would  pass  with  the  house  in 
which  they  were  in  use,  but  not  between  tenant  and  landlord, 
if  put  in  by  the  tenant.  Steam  boilers  and  engines  used  in 
a  marble  mill,  and  supplying  the  pawer  by  which  it  is  carriedi 
pass  as  a  part  of  the  realty,  by  a  mortgage  of  the  estate  by 
the  owner.  But  the  saw  frames  in  such  mill  were  held  to  be 
personal  chattels.  If  a  steam-engine,  for  instance,  be  placed 
in  a  shop  or  factory,  to  create  the  moving  power  by  which  it 
is  carried  on,  the  engine  and  shafting  necessary  to  communi- 
cate the  motive  power  to  the  machinery  would  be  as  much  a 
part  of  the  realty  as  a  water-wheel,  and  would  pass  with  the 
realty  by  deed  or  mortgage.  The  shelves,  drawers  and 
counter  tables,  fitted  in  a  store,  pass  with  the  store  as  realty^  *  * 
and  things  which  may  be  fixtures  often  become  so,  or  other- 
wise, from  the  circumstance  that  they  have  been  actually  fitted 
for  and  applied  to  the  realty." 

Kent  says  (vol.  2,  p.  343,  et  seq.) :  "  There  are  many  chat- 
tels, which,  though  they  be  of  a  movable  nature,  not  being 
necessarily  attached  to  the  freehold  and  contributing  to  its  value 
and  enjoyment,  go  along  with  it  in  the  same  path  of  descent 
or  alienation.  *  »  *  The  law  of  fixtures  is  in  derogar 
tion  of  the  original  rule  of  the  common  law,  which  subjected 
everything  aflSxed  to  the  freehold  to  the  law  governing  the 
freehold,  and  it  has  grown  up  into  a  system  of  judicial  legis- 
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lation,  so  as  almoBt  to  render  the  right  of  removal  of  fixtures 
a  general  rule,  instead  of  being  an  exception.  *  *  » 
The  charaeter  of  the  property,  whether  real  or  personal,  in 
respect  to  fixtures,  is  governed  very  much  by  the  intention  of 
the  owner  and  the  purposes  to  which  the  erection  was  to  be 
applied."  He  ftirther  says :  "  Questions  respecting  the  right 
to  what  are  ordinarily  called  fixture<»,  or  articles  of  personal 
property  affixed  to  the  freehold,  principally  arise  between 
these  classes  of  persons.  1st.  Between  heir  and  executor,  and 
there  the  rule  obtains  with  tlie  utmost  rigor  in  favor  of  the 
inheritance,  and  against  the  right  to  consider  as  a  personal 
chattel  anything  whidi  has  been  affixed  to  the  freehold."  The 
same  rule,  he  declares,  obtains  between  vendor  and  vendee,  or 
between  mortgagor  and  mortgagee. 

The  Revised  Statutes  of  this  State  (2  R.  S.,  82,  §  6,  sub.  i) 
probably  intended  to  put  the  executor  upon  the  same  footing 
with  the  tenant,  and  to  give  to  him,  in  preference  to  the  heir, 
such  articles  as  a  tenant  might  hold  against  his  landlord.  The 
effect  of  ihis  provision  is  discussed  by  Chancellor  Walwobth 
in  House  v.  Rouse  (10  Paige  R.,  158).  It  cannot,  however, 
alter  the  law  as  to  tihe  relation  of  vendor  and  vendee,  what- 
ever may  be  its  eflect  as  between  heir  and  executor.  As  to 
the  former,  still  the  law  remains,  as  Kent  declares  it  to  be, 
in  its  utmost  rigor,  in  favor  of  the  inheritance. 

The  law  upon  this  subject  has  been  so  recently  reviewed  in 
the  Court  of  Appeals  of  this  State,  in  the  case  of  Potter  v. 
Crtynvwell  {8upra)y  that  it  would  hardly  be  justifiable  now  to 
go  over  the  cases  in  detail,  tt  certainly  is  not  necessary.  The 
English  cases  go  much  further  than  our  own  in  the  direction 
of  the  principles  already  laid  down.  I  cite  a  few  of  the  more 
recent  ones.  ( Walmsley  v.  MUne,  7  C.  B.,  N.  S.,  115 ;  CuH- 
wiok  t.  Swinddl,  8  Law  R.  Eq.,  249,  Dec,  1866 ;  Bot/d  v. 
Shorroekj  6  Law  R.  Eq.,  72 ;  Climie  v.  Woody  3  Law  R. 
Exch.,  257 ;  4  id.,  828,  on  appeal.)  The  referee  finds  specially 
that  said  boilers  and  the  steam  engine  were  erected  in  a  build- 
ing pttt  up  for  the  purpose  of  containing  and  using  the  same  or 
other  like  machinery  therein,  and  were  placed  upon  solid  brick 
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foundations  resting  npon  the  ground,  excvated  for  the  pur- 
pose. The  said  foundations  were  laid  in  mortar  and  built  in 
a  permanent  and  substantial  manner,  and  the  engine  and 
boilers  were  bolted  into  sudi  foundations.  That  a  stack 
of  brick*  chimney,  100  feet  high,  was  built  as  part  of  the 
building  aforesaid  for  the  use  of  the  boilers  or  such  other 
boilers  as  might  be  placed  there,  and  was  used  for  such  boiler 
fires.  That  said  boilers  were  of  several  tons  weight ;  and  the 
engine,  with  its  iron  bed  plate,  was  also  of  several  tons  weight. 
That  the  bridt-work  of  the  foundation  for  the  boilers  was 
carried  up  and  laid  over  the  body  of  the  boilers ;  but  the 
bricks  which  covered  the  top  of  the  boilers  were  not  so  laid 
as  to  be  able  to  sustain  themselves  in  position  withont  the 
support  of  the  boilers.  The  engine  and  boilers  were,  not- 
withstanding, capable  of  being  removed  without  injury  to  the 
walls  of  the  building,  and  without  injury  to  the  foundations 
on  which  they  were  laid,  except  that  the  removal  of  the 
boilers  necessarily  involved  the  displacement  of  the  bricks 
covering  the  top  of  them.  That  the  shafting  and  gearing, 
embraced  in  the  schedule^  was  all  fitted  to  the  special  use  of 
transmitting  power  from  the  engine  to  the  particular  machines 
which  were  employed  in  the  building,  and  was,  in  length  and 
adjustment,  adapted  to  the  building  where  it  waa  used,  and 
was  not  of  value,  except  as  old  material,  in  any  other  place, 
unless  such  other  place,  in  its  local  anrangements,  was  nearly 
the  same  as  the  said  mills.  That  it  was  all  constructed  with 
special  reference  to  the  place  in  whieh  it  was.  to  be  set  up, 
and  was  there  firmly  fastened  and  bolted  in-  the  beants  and 
timber  of  the  building,  but  was,  never&eless,  capable  of 
being  removed  without  injury  to  the  walls  of  the  building 
by  the  removal  of  bolts,  screws  and  similar  fastenings.  That 
said  boilers,  engine,  shaftiog  fmd  gearing  were  ereoted  in  as 
permanent  and  substantial  a  manner  as  is  usual,  and  as  is 
adapted  to  the  nature  and  objects  of  their  em,ployment,  and 
without  any  special  intent,  on  the  part  of  the  said  Kimmey, 
who  put  them  up,  as  to  making  them  a  part  of  the  freehold, 
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and  without  any  intention  as  to  removing  them  at  any  fhture 
time. 

In  relation  to  the  engine  and  boilers,  shafting  and  gear- 
ing, it  wonld  seem  to  be  clear  that  they  were  actually  and 
permanently  annexed  to  the  freehold,  adapted  to  use  in  that 
position,  and  intended  to  be  a  permanent  accession  to  the 
freehold.  Eimmey,  who  was  the  owner  and  erected  them, 
had  no  intention  of  removing  them  at  any  future  time.  That 
he  had  no  special  intent  to  make  them  a  part  of  the  freehold 
is  in  harmony  with  general  experience.  A  man  who  builds 
a  mill  or  a  house  for  his  own  use  and  occupation,  with  every- 
thing useful  and  convenient  for  the  purpose,  seldom  has  any 
special  intent  that  the  creation  shall  be  a  part  of  the  free- 
hold, or  that  its  auxiliaries  shall  constitute  a  part  of  the  free- 
hold. He  builds  as  he  wishes,  having  no  reflection  as  to  the 
legal  character  of  the  structure,  thinking  nothing,  and 
generally  knowing  nothing,  and  therefore  having  no  special 
intent  on  the  subject. 

It  is  ftirther  found  that  the  planing  machine,  fire  pump, 
saw  benches  and  saws  were  worked  by  bands  and  other 
modes  of  transmitting  motion  from  the  engine,  through  the 
gearing  and  shafting  above  mentioned,  and  were  complete  in 
themselves  as  machines,  as  were  also  the  copper  pipes  for 
steaming  hubs,  and  were  of  equal  use  and  value  wherever 
they  were  wanted,  and  were  affixed  to  the  building  only  for 
convenience  in  using,  and  were  capable  of  removal  without 
injury  to  the  building  or  to  themselves. 

There  is  greater  doubt  whether  these  articles  come  within 
the  rule  which  would  make  them  fixtures.  They  are  less 
permanent  in  their  character ;  the  actual  annexation  is  much 
slighter,  and  their  use  evinces  less  evidence  of  an  intended 
accession  to  the  freehold.  They  may  well  be  held  to  be 
chattels  and  to  pass  under  the  chattel  mortgages. 

I  am  of  the  opinion  that  upon  general  principles,  that  is 
unless  there  be  some  specific  agreement  to  the  contrary,  or 
some  circumstances  controlling  the  general  rule,  that  the 
boilers  and  engines,  shafting  and  gearing,  became  a  part  of 
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the  realty,  and  passed  to  the  plaintiff  upon  his  purchase.  It 
is  said  that  the  execution  by  Kimmey  of  a  chattel  mortgage 
upon  it,  before  it  was  placed  in  the  mill,  would  be  sufficient 
to  preserve  its  personal  character.  Although  unknown  to 
the  plaintiff,  this  fact  existed  in  the  case.  It  comes  to  this : 
A  man  employs  a  carpenter  and  mason  to  build  a  brick  house 
for  him  upon  his  lot,  and  pays  them  in  fuU  the  price  agreed 
upon.  The  mason  puts  his  brick  in  the  walls.  The  carpen- 
ter places  his  .joists  and  timbers  in  the  proper  places  in  the 
house.  The  house  is  finished  and  is  occupied  by  the  owner. 
It  then  appears  that  the  maker  of  the  brick  held  a  chattel 
mortgage  upon  them,  executed  by  the  mason,  and  that  the 
sawyer  of  the  timber  held  a  chattel  mortgage  upon  it,  exe- 
cuted by  the  carpenter.  Are  these  articles,  now  a  part  of  the 
house,  still  held  upon  the  chattel  mortgages,  so  that  the  credi- 
tors can  despoil  the  house  to  obtain  their  possession,  or  com- 
pel the  owner  to  pay  their  value?  I  take  it  they  are  not. 
Their  character  as  personal  property  is  ended.  They  have 
become  a  part  of  the  house ;  they  are  real  estate ;  will  pass 
under  a  deed  of  the  land  ;  may  be  subjected  by  a  mortgage 
of  the  land,  or  may  be  held  by  the  owner  of  the  house. 
{Fryatt  v.  ^uXlmam,  Co.j  6  BHll.,  116 ;  Pierce  Y.Godda/rdj  22 
Pick.  R.,  659 ;  IVJ&sh  Real  Prop.,  pp.  5, 6.)  "  The  remedy  of 
the  party  is  against  those  who  wrongfully  converted  the  per- 
sonal into  real  property."  (Bbonson,  J.,  in  FryaU  v.  SuUir 
van  Co.)  The  remark  of  Daniels,  J.,  in  Potter  v.  OrormjoeHf 
that  this  fact  would  alter  the  character  of  the  property,  was 
not  well  advised,  and  cannot  be  sustained  upon  authority. 

Judgment  should  be  reversed  and  new  trial  ordered,  costs 
to  abide  the  event. 

Gbay,  C,  (dissenting).  The  law  of  fixtures  has  under- 
gone many  modifications;  everything  annexed  to  the  free- 
hold was  at  one  time  governed  by  the  law  of  the  fii^ehold ;  but 
as  Kent,  in  his  Commentaries,  has  it,  the  law  has  undergone  a 
system  of  judicial  legislation  so  as  almost  to  render  the  right 
of  removal  of  fixtures  a  general  rule  instead  of  an  exception. 
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(2  Kent,  11th  ed.,  420.)  The  rule  was  most  liberal  when 
applied  between  tenant  and  landlord  (1  Washbnme  on  Ileal 
Property,  18.)  It  was  and  remained,  with  all  the  modifica- 
tions claimed  for  it,  especially  harsh  in  its  application  to  the 
owner  of  personal  property  converted  by  a/wrong-doer,  and  so 
brought  into  realty  as  to  become  a  part  of  it,  by  changing  its 
nature  from  personal  to  real,  and  leaving  the  owner  no  redress 
except  against  the  wrongdoer  (who  may  be  a  pauper)  for  its 
conversion.  (Gibbons  on  Fixtures  13  Law.  Lib.,  13,  2,  p.  4.) 
It  was  then  in  the  light  of  the  law,  as  established  by  what  Kent 
termed  a  system  of  judicial  legislation,  declared  by  an  act  of 
our  legislature  that  '^  things  annexed  to  the  freehold  or  to  any 
buildingybr  the  purpose  of  trade  and  mxmufacture^  and  not 
fixed  into  the  wall  of  the  house  so  as  to  be  essential  to  its 
support,  should  be  deemed  assets  and  go  to  the  executor." 
(3  R  S.,  5th  ed.,  169,  §  6,  sub.  4.)  Prior  to  this  ena(!^ 
ment,  the  law,  in  regard  to  fixtures,  as  between  heir  and 
executor  and  mortgagor  and  mortgagee,  or  vendor  and 
vendee,  was  regarded  as  identical.  This  act,  as  was  observed  in 
Murdoch  V.  Oiff(yrd  (18  N.  Y.,  28-32),  "  should  be  regarded 
as  furnishing  very  clear  proofs  that  in  the  legislative  mind 
that  kind  of  property  is  considered  as  not  being  in  any  sense 
included  in  lands,  tenements  and  hereditaments ;"  and,  as 
the  reporter  has  it,  "  may  be  regarded  as  a  general  rule  for 
all  caAes  and  parties."  If  this  act  had  been  interpreted  to 
mean  what  its  language  obviously  imports,  this  controveray 
as  well  as  others  which  have  proceeded  it  would  probably 
not  have  arisen ;  but  it  has  not,  and  the  result  is  that 
decisions  have  been  made  so  at  variance  with  each  other 
as  to  be  quite  irreconcilable.  In  House  v.  House  (10  Paige, 
158, 163),  which  was  a  case  between  heir  and  executor,  the 
chancellor,  who  manifestly  did  not  concur  in  what  the  legis- 
lature deemed  the  part  of  wisdom  in  the  passage  of  the  act 
referred  to,  said  it  was  '^  impossible  to  define,  in  a  short  sen- 
tence of  three  lines,  what  was  to  be  a  part  of  the  freehold 
itself,  and  what  were  mere  fixtures  or  things  annexed  to  the 
freehold  for  the  purpose  of  trade  or  mann&cture ;''  and, 
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therefore,  held  it  to  be  hie  daty  to  go  back  to  the  commoii 
law  to  ascertain  what  ^as  a  sabstantial  part  of  the  freehold, 
and  what  a  mere  fixture  annexed  to  the  freehold,  and  what  is 
considered  a  part  of  a  btiilding,  and  what,  in  its  nature,  is 
mere  personal  property,  and  only  annexed  to  such  building 
temporarily  for  the  purpose  of  trade  or  mahu&ctare.  There 
is  scarcely  to  be  found  a  rule  more  perspicuous  in  its  lan- 
guage and  less  diffiealt  in  its  apJ>lication  than  that  prescribed 
in  the  act.  There  certainly  can  be  no  diffienlty  in  determin- 
ing whether  things  annexed  to  the  freehold  or  to  any  build- 
ing are  or  are  not  for  the  purpose  of  trade  or  manufacture ; 
no  legal  interpretation  was  ever  given  to  tibe  language 
employed  at  variance  with  its  ordinary  import ;  and  what 
less  simple  rule  for  determining  whether  the  character  of  the 
things  annexed  for  that  purpose^re  changed  from  personal  to 
real,  than  by  ascertaining  whether  they  are  so  fixed  into  the 
wall  of  a  house  as  to  be  necessary  for  its  support.  It  may 
not  be  the  best  rule,  but  it  is  difficult  if  not  impossible  to 
fi^me  one  more  lucid  and  easy  of  application.  In  Fryatt 
V.  The  SuUwan  Company  (6  Hill,  116^  117),  the  property 
wrongfully  converted  was  so  firmly  affixed  to  the  freehold 
that  it  could  not  be  removed  withott  destroying  the  building 
in  which  it  was  placed;  and  it  was  held  that  no  action 
could  be  maintained  for  the  property  against  the  ownera  of 
the  building,  who  were  innocent  purchasers  under  a  mortgage 
upon  the  freehold.  In  Murdoch  v.  Oifford  (18  N.  Y.,  28, 
82),  the  learned  judge  who  delivered  the  opinion  of .  the 
court  regarded  the  observations  of  the  chancellor,  in  Hou%e 
V.  Haage^  as  just,  and  remarked  that  it  was  quite  obvious 
that  the  statute  did  not  mean  tibat  the  executor  should 
take  everything  not  essential  to  the  support  of  the  walls  of  a 
building.  This  remark  may  be  just,  when  limited  to  the 
walls  only.  The  statute  is  not  Ans  restricted  in  its  expression ; 
the  exeeption  is  not  limited  to  things  so  fixed  into  the  walls 
of  a  house  as  to  be  essential  to  the  support  of  the  mere  walls, 
hut  to  the  support  of  the  houfte  itself.  In  a  subsequent  case 
{F&rd  V.  Ob»,  20  N.  Y.,  »44, 8*8, 84«X  the  observations  of  the 

SiCKBLS — YoJm  in.        87 


290  YooBHBBs  et  aL  v.  McGinnis  et  al.  [JaiL, 

Dissenting  opinion,  per  Gray,  C. 

learned  judge  who  delivered  the  opinion  in  Murdook  v.  CHf- 
fordy  as  well  as  those  of  the  chancellor  in  Souse  v.  House^ 
were  the  flubject  of  comment.  Those  of  the  former  were 
held  not  to  be  necessary  to  the  decision  of  the  case  in  which 
they  were  made,  and  those  of  the  chancellor  were  not 
regarded  as  satisfactory ;  but,  inasmuch  as  the  judgment  in 
the  case  of  House  v.  Souse  had  become  a  rule  of  property, 
and  the  case  of  Ford  t.  GoVbj  then  under  consideration, 
could  be  satisfactorily  disposed  of  upon  other  grounds,  the 
rule  held  by  the  chancellor  should  not  then,  or  without  great 
consideration,  be  disturbed.  In  a  still  later  case  {Potter  v. 
CromweU,  40  N.  Y.,  287,  291,  292),  which  was  an  action 
between  the  purchaser  of  real  estate,  upon  which  was  a  frame 
building  containing  a  portable  grist-mill,  and  a  receiver 
appointed  at  the  instance  of  a  judgment  creditor,  for  the 
recovery  of  the  value  of  the  mill,  it  was,  as  I  understand 
the  case,  found  as  a  fact  that  the  mill  was  taken  out  of  the 
building  by  taking  the  mill  apart,  and  without  injuring  it  or 
the  building.  It  was  further  found  that  when  the  judgment 
debtor  put  the  mill  in  the  building  he  fastened  it  firmly  and 
securely  to  it,  and  designed  it  as  a  permanent  structure  for 
use  as  a  custom  mill,  and  to  make  it  a  permanent  accession  to 
the  freehold.  In  this  case  the  statute  was  not  referred  to. 
The  case  of  House  v.  House  was  cited  as  authority,  and  the 
court  held  that,  notwithstanding  the  mill  was  not  fixed  into 
the  wall  of  the  house  so  as  to  be  essential  to  its  support  (for 
it  was  moved  without  injury  to  either),  yet,  because  it  was 
designed  as  a  permanent  structure  and  as  an  accession  to  the 
freehold,  it  became  thereby  a  part  of  it ;  and  thus  the  rule 
stated  by  the  chancellor  in  House  v.  House  has  not  only  been 
acquiesced  in,  but  after  the  lapse  of  more  than  a  quarter  of  a  cen- 
tury has  been  reasserted  and  established  as  a  rule  upon  pro- 
perty, and  ought  not  therefore  to  be  now  disturbed.  The  referee 
ha8fomid,a8fa«teintheca8e,thatthepropertyin  question  was 
annexed  to  the  freehold  or  building  for  the  purpose  of 
trade  and  manufacture,  and  not  so  fixed  into  the  wall  of  any 
building  or  house  as  to  be  essential  to  its  support,  and  that  it 
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was  capable  of  being  removed  without  iojury  to  the  walls  of 
the  bnilding ;  when  this  can  be  done  there  is  another  mode 
of  determining  whether  its  character  has  been  changed  froiA 
personal  to  real;  and  that  is  bj  ascertaining  the  intention 
with  which  the  owner  annexed  it.  {HtU  v.  Sewaldy  53  Pa., 
271,  274,  275  ;  Capen  v.  Peckam^  35  Conn.,  88,  94 ;  Crvppen 
T.  Morrison^  13  Michigan,  35 ;  Teaff  v.  Hewitt^  1  McCook, 
Ohio  Eep.,  511,  529,  530.)  And  in  Vermont,  in  order  to 
change  property  from  personal  to  real  by  annexing  it  to  the 
freehold,  the  intention  to  do  so  must  be  aflSrmatively  estab- 
lished. {EiU  V.  WentwoHh  28  Vt.,  248.)  In  Potter  v. 
Cromwdl  (40  N.  T.,  287),  that  fact  was  held  to  have  been 
established  within  the  stringent  rule  mentioned  in  Vermont 
(id.,  297.)  A  portion  of  the  property  in  controversy,  viz.,  one 
planing  machine,  the  steam-engine  and  fixtures,  were,  before 
they  became  in  any  manner  attached  to  the  realty,  incumbered 
by  the  chattel  mortgage  to  Westcott,  and  thus,  within  the  rule 
in  Ford  v.  Cobh  (20  N.  Y.,  344),  their  character  as  personal 
property  was  preserved.  The  removal  of  the  boilers 
required  the  displacement  of  the  brick  that  covered  them,  as 
did  the  removal  of  the  kettles,  in  Ford  v.  Cb&J,  involve  the 
displacement  of  certain  bricks  of  which  the  arch  was  com- 
posed; but  inasmuch  as  it  did  not  require  any  serious 
damage  to  the  freehold  to  which  they  were  attached, 
the  attachment  did  not  destroy  the  lien  of  the  mortgage  that 
incumbered  them  before  the  attachment  was  made.  The 
other  planing  machine,  as  well  as  the  saw  benches  and  saws, 
were,  like  the  looms  in  Murdoch  v.  Oifford,  complete  in 
themselves,  as  were  also  the  copper  pipes  for  steaming 
hubs  were  of  eqw  ^Z"  ~  whenever  wanted,  and  affixed 
to  the  building  only  for  the  convenience  in  using,  and 
capable  of  removal  without  injury  to  themselves,  and 
hence,  within  case  of  Mv/rdock  v.  Gifford  (18  N.  T.,  28),  were 
personal.  I  do  not  concur  in  the  suggestion  of  the  learned 
judge  in  Potter  v.  CrainweU  (40  N.  Y.,  283, 296),  that  annexa- 
tion will  constitute  the  article  annexed  to  be  at  part  of  the 
realty  where  no  different  intention  or  purpose  is  manifested. 
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It  was  not  necessary  to  the  decision  of  the  case,  the  affirma- 
tive fact  having  been  found  that  a  permanent  acceeaioQ  to  the 
freehold  was  intended.  (Id.^  291,  292  and  297.)  The  better 
rule  is  the  Vermont  rule  {ffiU  v.  Wenhoorth,  mpra)y  requir- 
ing the  intention  to  render  the  article  a  fixture^  by  the  act  of 
annexation,  to  be  made  affirmatively  to  appear ;  it  will  do 
something  toward  the  aceomplishment  of  what  the  statute 
intended^  and  be  more  just  to  creditors  and  those  whose  per- 
sonal property  has  been  or  may  be  wrongfully  annexed.  In 
this  esse  the  referee  has  found,  as  a  fact,  that  the  boilers, 
engine,  shafting  and  gearing  were  annexed  without  an  intent 
of  either  making  them  a  part  of  the  freehold  or  any  inten- 
tion of  removing  them.  The  fact  that  they  were  annexed 
for  the  purpose  of  trade  and  manufacture,  and  were  capable 
of  being  removed  without  injury  to  the  building  containing 
them,  ought  not  to  constitute  the  article  annexed  a  part  of 
the  freehold,  in  the  absence  of  a  finding  that  an  accession  to 
the  freehold  was  intended. 

The  judgment  should  be  affirmed. 

For  reversal,  Lott,  Ch.  C,  Hunt  and  Eabl^  CO.  For 
affirmance,  Gkay  and  Lbonabd^  CC. 

Judgment  reversed. 


/ 


The  Ebib  Ooitnty  SAvnras  Bank,  Respondent^  v.  Hkkbt 
Boop,  Bespondent,  and  William  C.  Shsbwood,  AppellantSy 
impleaded,  etc. 

W.  C.  S.  and  M.  B.  S.  were  each  the  owner  of  premises  formerly  united, 
which  were  subject  to  a  mortgage,  of  which,  upon  partition,  each  had 
assnmed  and  agreed  to  pay  the  one-hal£  W.  0.  S.  paid  his  portion ;  M. 
BL  8.  coAYeyed  to  R.,  subject  to  one-half  the  moilgage,  which  Rr 
assnmed.  R  was  ignorant  of  the  fact  that  W.  C.  S.  had  paid  more  than 
his  proportion  of  the  payments  already  made,  and  understood  and 
belieyed  he  was  assnming  but  the  one-half  remaining  unpaid,  and  he 
was  allowed  bnt  that  deduction  ttom  the  purchase-price.  W.  C  S.,  who 
was  to  receive  a  benefit  fix>m  the  sale,  was  present  at  the  ezecatiOB  of 
tjie  conveyance,  knew  R  was  taking  it  with  such  onderstandiog  and 
belief;,  and  did  not  inform  him  of  the  real  &ct8.    In  an  action  broni^t 
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to  forecloge  the  mortgage, — Bstd^  that  the  rights  and  eqatties  of  the 
INurties  interested  in  the  equity  of  redemption  could  properly  be 
litigated  and  adjusted  as  between  themselyea;  that  W.  C.  8.  iraa 
estopped  fix)m  claiming  the  ezdnsiye  benefits  of  the  payments  made 
by  him  before  R's  purchase,  and  that  the  balance  due  at  the  date  of  the 
purdiase  was  chargeable  equally  upon  the  two  parcels  of  land. 

(Argued  September  27, 1871 ;  decided  January  term,  1872.) 

Appeal  from  jadgment  of  the  General  Term  of  the  Supe* 
nor  Court  of  the  citj  of  Bnffiilo^  affirming  a  judgment  in 
favor  of  plaintiff  entered  on  the  report  at  a  referee. 

The  action  is  for  the  foreclosure  of  a  mortgage  made  by 
Franklin  EL  Sherwood  to  the  plaintiff,  in  April,  1855,  to 
secnre  the  payment  of  $1,200,  with  interest,  on  the  nndirided 
share  of  the  mortgagor  in  land  sitnated  in  Buffalo.  The 
principal  conteat  is  between  the  defendants,  Henry  Roop  and 
William  C.  Sherwood,  who  are  the  owners  of  the  equity  of 
redemption.  These  defendants  answered  the  comphunt  by 
separate  answers,  and  the  other  defendants  suffered  judgment 
by  default. 

The  defendant  Boop  claims  that  his  half  of  the  property, 
which  he  acquired  by  deed  from  Merrill  B.  Sherwood  in 
March,  1860,  is  liable  for  the  payment  of  one^half  only  of  the 
som  due  on  the  said  mortgage  on  that  day,  while  the  defend- 
ant William  C.  Sherwood,  by  his  answer,  claims  that  he  haa 
paid  one-half  of  the  said  mortgage,  and  that  his  share  of  the 
mortgaged  premises  should  not  be  sold  on  the  decree  of  for&- 
doanre  until  after  a  sale  of  the  other  portion,  and  then  only 
in  case  a  deficiency  shall  remain  due  on  the  mortgage ;  that 
his  parcel  of  land  is,  in  equity,  discharged  of  the  lien  of  the 
said  mortgage ;  that  the  savings  bank  has  dealt  with  him  as 
liable  only  for  the  one-half,  which  he  has  paid. 

The  case  was  referred  for  hearing  and  decision,  and  also  to 
compute  the  amount  doe. 

The  referee  reported  that  there  was  due  on  the  said 
mortgage  at  the  date  of  his  report,  on  the  20th  of  March, 
1866,  tlie  enm  of  $964.68  of  principal,  and  $98.19  for  interest 
That  the  interest  of  Franklin  K.  Sherwood,  the  mortgagor 
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in  the  premises  at  the  execution  of  the  mortgage,  was  that  of 
an  owner  in  fee  of  an  undivided  eight  thirty-iifths.  That  the 
said  Franklin  K.  Sherwood,  in  November,  1855,  conveyed  his 
said  interest  to  Memll  B.  and  William  C.  Sherwood,  subject 
to  the  said  mortgage  of  $1,200,  which  they  assumed  to  pay. 
That  in  December,  1859,  the.several  tenants  in  common  con- 
veyed one  parcel  of  the  premises  (^escribed  in  the  said  mort- 
gage in  severalty  to  William  O.  Sherwood,  and  another  parcel 
to  the  said  Merrill  B.  Sherwood,  each  of  the  conveyances 
being  made  expressly  subject  to  the  said  mortgage,  which  the 
said  grantees  assumed  and  agreed  to  pay  equally.  That  in 
March,  1860,  Merrill  B.  Sherwood  conveyed  the  parcel  so 
conveyed  to  him  to  the  defendant,  Henry  Roop,  subject  to 
the  payment  of  one-half  of  the  moneys  secured  to  be  paid  by 
the  said  mortgage,  which  the  said  Roop  assumed  to  pay. 
That  the  consideration  of  the  said  conveyance  to  Roop  was 
$7,000,  to  wit,  $3,91 7  money  paid  or  secured  to  be  paid  by 
Roop  to  said  Merrill  B.  Sherwood,  and  the  balance  by  assum- 
ing one  mortgage  of  $2,600  made  by  George  Sherwood,  and 
one-half  of  the  money  secured  to  be  paid  by  the  said  mort- 
gage in  suit.  •  That  Roop  did  not  know  that  William  C. 
Sherwood  had  paid  more  than  his  proportion  of  the  money 
previously  paid  on  said  mortgage.  That  he  then  understood 
and  believed  that  the  amount  unpaid  thereon,  which  he  was 
assuming  to  pay,  was  one^half  the  whole  sum  then  unpaid, 
and  he  did  not  intend  to  assume  the  payment  of  any  part  of 
the  money  theretofore  advanced  by  William  C.  Sherwood; 
That  William  0.  Sherwood  was  present  at  the  execution  of 
the  conveyance  from  Merrill  B.  Sherwood  to  Roop,  and  knew 
that  he  was  taking  the  conveyance  upon  such  understanding 
and  belief,  in  relation  to  said  mortgage  and  the  amount 
assumed  by  him,  and  did  not  inform  him  (although  the  said 
William  C.  was  aware  of  it)  that  he  had  advanced  more 
than  his  proportion  of  the  payments  theretofore  made, 
or  in  any  way  intimate  to  him  that  said  premises  were  legally 
or  equitably  subject  to  the  payment  of  more  than  onorhalf  of 
the  money  then  actually  unpaid  on  said  mortgage. 
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The  referee  found  as  his  condnBions  of  law  that  the  plain- 
tiff was  entitled  to  the  usaal  judgment  of  foreclosure  and 
sale,  and  payment  of  the  amount  due,  with  costs,  and  the 
expenses  of  the  sale  out  of  the  proceeds,  and  for  judgment 
against  Franklin  K.,  Merrill  B.  and  William  0.  Sherwood 
and  Henry  Boop  for  any  deficiency  arising  on  the  sale, 
That>  as  between  Henry  Hoop  and  William  C.  Sherwood,  the 
premises  so  conveyed  to  each  of  them  in  severalty  are 
equitably  subject  to  the  following  proportions  of  the  amount 
so  found  due,  to  wit :  those,  of  Henry  Boop  to  the  sum  of 
$633.64,  and  those  of  Sherwood  to  $429.83.  That  the  pre- 
mises belonging  to  each  be  separately  sold  to  pay  such  sums 
respectively,  together  with  one-half  the  costs  and  expe^ses  of 
the  action  and  sale. 

The  counsel  for  the  defendant  Sherwood  excepted  to  the 
decision.  He  requested  that  the  referee  should  find  that  the 
whole  sum  remaining  due,  with  the  interest,  be  charged  on 
the  parcel  of  the  mortgaged  premises  belouging  to  Henry 
Boop ;  or  that  the  parcel  of  Boop  should  be  first  sold,  and 
the  action  as  against  Sherwood  be  dismissed. 

The  referee  refused  to  hold  either  of  the  said  propositions, 
and  the  counsel  for  the  said  Sherwood  excepted. 

The  said  William  0.  Sherwood  introduced  in  evidence  the 
deed  from  Merrill  B.  Sherwood  to  Henry  Boop,  from 
which  it  appeared  that  the  consideration  therein  named  was 
$3,917,  and  that  Boop  assumed  the  payment  of  a  mortgage 
made  by  George  Sherwood,  and  one-half  of  the  money 
secured  by  the  mortgage  in  suit ;  the  amounts  of  the  said 
mortgages  were  not  mentioned  in  the  deed.  The  counsel  for 
the  defendant  Sherwood  objected  to  the  admissibility  of  oral 
evidence,  that  the  consideration  of  the  said  deed  was  in  fact 
$7,000,  or  that  the  amount  of  the  mortgage  made  by  George 
Sherwood,  mentioned  in  the  deed,  was  $2,500  with  some 
interest.  The  referee  overruled  the  objections,  and  the  said 
counsel  excepted. 

The  counsel  for  said  .William  C.  Sherwood  also  objected  to 
the  admissibility  of  evidence  tending  to  prove  that  Heniy 
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in  the  premiseB  at  the  execution  of  the  mortgage,  was  that  of 
an  owner  in  fee  of  an  nndivided  eight  thirty-fifths.  That  the 
said  Franklin  K.  Sherwood,  in  November,  1856,  conveyed  his 
said  interest  to  Men*ill  B.  and  William  C.  Sherwood,  subject 
to  the  said  mortgage  of  $1,200,  which  they  assumed  to  pay. 
That  in  December,  1859,  the.several  tenants  in  common  con- 
veyed one  parcel  of  the  premises  (^escribed  in  the  said  mort- 
gage in  severalty  to  William  O.Sherwood,  and  another  parcel 
to  the  said  Merrill  B.  Sherwood,  each  of  the  conveyances 
being  made  expressly  subject  to -the  said  mortgage,  which  the 
said  grantees  assumed  and  agreed  to  pay  equally.  That  in 
March,  1860,  Merrill  B.  Sherwood  conveyed  the  parcel  so 
conveyed  to  him  to  the  defendant,  Henry  Koop,  subject  to 
the  payment  of  one-half  of  the  moneys  secured  to  be  paid  by 
the  said  mortgage,  which  the  said  Soop  assumed  to  pay. 
That  the  consideration  of  the  said  conveyance  to  Koop  was 
$7,000,  to  wit,  $3,917  money  paid  or  secured  to  be  paid  by 
Boop  to  said  Merrill  B.  Sherwood,  and  the  balance  by  assum- 
ing one  mortgage  of  $2,500  made  by  George  Sherwood,  and 
one-half  of  the  money  secured  to  be  paid  by  the  said  mort- 
gage in  suit.  '  That  Hoop  did  not  know  that  William  C. 
Sherwood  had  paid  more  than  his  proportion  of  the  money 
previously  paid  on  said  mortgage.  That  he  then  understood 
and  believed  that  the  amount  unpaid  thereon,  which  he  was 
assuming  to  pay,  was  one-half  the  whole  sum  then  unpaid, 
and  he  did  not  intend  to  assume  the  payment  of  any  part  of 
the  money  theretofore  advanced  by  William  C.  Sherwood. 
That  William  0.  Sherwood  was  present  at  the  execution  of 
the  conveyance  from  Merrill  B.  Sherwood  to  Hoop,  and  knew 
that  he  was  taking  the  conveyance  upon  such  understanding 
and  belief,  in  relation  to  said  mortgage  and  the  amount 
assumed  by  him,  and  did  not  inform  him  (although  the  said 
William  C.  was  aware  of  it)  that  he  had  advanced  more 
than  his  proportion  of  the  payments  theretofore  made, 
or  in  any  way  intimate  to  him  that  said  premises  were  legally 
or  equitably  subject  to  the  payment  of  more  than  onorhalf  of 
the  money  then  actually  unpaid  on  said  mortgage. 
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The  referee  found  as  his  condasioDs  of  law  that  the  plain- 
tiff wag  entitled  to  the  usaal  judgment  of  forecloBure  and 
BalOy  and  payment  of  the  amount  due,  with  coets,  and  the 
expenses  of  the  sale  out  of  the  proceeds,  and  for  judgment 
against  Franklin  K.,  Merrill  B.  and  William  0.  Sherwood 
and  Henry  Koop  for  any  deficiency  arising  on  the  sale, 
That^  as  between  Henry  Boop  and  William  C.  Sherwood,  the 
premises  so  conveyed  to  each  of  them  in  severalty  are 
equitably  subject  to  the  following  proportions  of  the  amount 
so  found  due,  to  wit :  those,  of  Henry  Boop  to  the  sum  of 
$633.64,  and  those  of  Sherwood  to  $429.83.  That  the  pre- 
mises belonging  to  each  be  separately  sold  to  pay  such  sums 
respectively,  together  with  one-half  the  costs  and  expenses  of 
the  action  and  sale. 

The  counsel  for  the  defendant  Sherwood  excepted  to  the 
decision.  He  requested  that  the  referee  should  find  that  the 
whole  sum  remaming  due,  with  the  interest,  be  charged  on 
the  parcel  of  the  mortgaged  premises  belonging  to  Henry 
Boop ;  or  that  the  parcel  of  Boop  should  be  first  sold,  and 
the  action  as  against  Sherwood  be  dismissed. 

The  referee  refused  to  hold  either  of  the  said  propositionS| 
and  the  counsel  for  the  said  Sherwood  excepted. 

The  said  William  C.  Sherwood  introduced  in  evidence  the 
deed  from  Merrill  B.  Sherwood  to  Henry  Boop,  from 
which  it  appeared  that  the  consideration  therein  named  was 
$3,917,  and  that  Boop  assumed  the  payment  of  a  mortgage 
made  by  George  Sherwood,  and  one-half  of  the  money 
secured  by  the  mortgage  in  suit;  the  amounts  of  the  said 
mortgages  were  not  mentioned  in  the  deed.  The  counsel  for 
the  defendant  Sherwood  objected  to  the  admissibility  of  oral 
evidence,  that  the  consideration  of  the  said  deed  was  in  fact 
$7,000,  or  that  the  amount  of  the  mortgage  made  by  George 
Sherwood,  mentioned  in  the  deed,  was  $2,500  with  some 
interest.  The  referee  overruled  the  objections,  and  the  said 
counsel  excepted. 

The  counsel  for  said  .William  0.  Sherwood  also  objected  to 
the  admissibility  of  evidence  tending  to  prove  that  Heniy 
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Hoop  did  not  know  that  William  0.  Sherwood  had  paid  on 
the  mortgage  of  Franklin  K.  Sherwood  mure  than  his  pro- 
portion, and  that  he  did  not  understand  or  believe  that  he 
was  assuming  any  more  than  half  of  the  sum  then  duej  and 
that  William  C.  Sherwood  did  know  it,  and  was  present  at 
the  execution  of  the  conveyance  to  Hoop,  and  knew  tiie 
understanding  or  belief  that  Roop  had  in  that  respect,  and 
did  not  intimate  that  the  premises  were  legally  or  equitably 
subject  to  the  payment  of  any  more  than  one>half  of  the  sum 
then  actually  unpaid. 

The  said  objection  was  on  the  ground:  1.  That  it  was 
immaterial  and  irrelevant,  there  being  no  issue  on  the 
subject 

2.  That  the  evidence  tended  to  vary  the  legal  effect  of  the 
deeds. 

8.  That  these  facts  did  not  affect  the  rights  of  William  0. 
Sherwood. 

The  referee  overruled  the  objection,  and  the  said  counsel 
excepted. 

It  was  also  deducible  from  the  said  report,  that  the  whole 
sum  due  on  the  mortgage  in  suit,  at  the  time  of  the  convey- 
ance to  Boop,  for  principal  and  interest,  was  the  sum  of 
$1,050,  and  that  the  payments  by  Sherwood  were  equal  to 
one-half  of  the  principal  and  interest  secured  by  said  mortgage. 

Judgment  was  entered  for  foreclosure  and  sale,  etc.,  upon 
the  said  report. 

The  defendant  Wm.  0.  Sherwood  appealed  to  the  General 
Term  of  the  said  Superior  Court,  where  the  judgment  was 
affirmed.  The  said  defendant  thereupon  appealed  to  the 
Court  of  Appeals. 

Greens  <&  Bryant  for  the  appellants.  Wm.  0.  Sherwood 
had  the  right  to  pay  off  his  half  of  the  mortgage  debt,  and 
when  he  did  so  his  land  was  discharged  of  the  lien,  although 
no  release  was  given.  (5  Cow.,  671 ;  1  Paige,  181 ;  26  Wend., 
541 ;  28  Barb.,  490 ;  21  N.  T.,  343 ;  21  id.,  556 ;  18  J.,  T; 
34  Barb.,  612 ;  11  J.,  219.)    The  bank  had  notice  of  his  right 
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and  were  bound  to  act  upon  it.    (22  Barb.,  54 ;  4  Seld.,  271 ; 

4  J.  Ch.,  425, 460 ;  4  id.,  545.)  An  extrineic  issue  of  this  kind 
cannot  be  raised  and  litigated  in  an  action  for  foreclosure. 
{Smart  r.  Bemrdj  8  Keyes,  241.)  The  silence  of  Win.  C. 
Sherwood  did  not  estop  him  from  asserting  his  rights.  (5  Den., 
164 ;  5  N.  Y.,  401 ;  9  Barb.,  615  ;  5  Daer,  607;  28  Me.,  525.) 

Geo,  Wadswarih  for  respondent  Roop.  The  considera- 
tion clause  of  a  deed  is  not  within  the  rule  excluding  parol 
evidence  to  contradict  or  varj  a  writing.    {Adams  y.  HuU, 

5  Denio,  806 ;  Jackson  y.  Schoomnak^y  2  John.,  280 ;  Whiibeoh 
y.  WhiOeck,  9  Oow.,  266 ;  MeOrea  v.  PurmoH,  16  Wend.,  460 ; 
Bowen  y.  BM^  20  Johns.,  838 ;  and  see  Cowen  &  HilPs 
Kotes,  p.  1441,  note  964^  p.  549 ;  StackpoU  y.  Rdhbins^  47 
Barb.,  212;  WhedenY.  BiUrngs,  38  N.  T.  R.,  268.)  Any 
uncertainty  in  the  construction  of  any  clause  in  a  deed  is  to 
be  construed  in  fay  or  of  grantee.  {Oioverv.  Shields  j  32  Barb., 
874 ;  Z.  7.  B.  B.  y.  CankUn^  82  Barb.,  381.)  As  between 
defendants,  Sherwood  and  Roop,  the  equity  is  to  chai^  the 
share  of  each  widi  half.  {RaMoney  v.  Clarke  9  Paige,  648 ; 
Jumd  y.  Jvmdj  7  Paige,  59.)  The  conduct  of  Sherwood  makes 
the  case  one  of  estoppel  inpms.  (Hill,  on  Mort.,  2d  ed.,  vol. 
1.,  pp.  576,  577,  note  ft/  vol.  2,  pp.  137,  467;  Broom's  Legal 
Maxims,  219 ;  Leading  Gases  in  Eq.,  8d  ed.,  vol.  2,  p.  64,  side 
p.  20 ;  1  Story's  Eq.  Jur.,  §§  886,  887 ;  SaU  v.  Fisher^  9  Barb., 
17,  and  see  4  Kent's  Com.,  side  page  261  and  notes ;  Jf. 
md  0.  Bank  v.  Hazard^  30  N.  Y.,  226.)  The  question 
is  properly  disposed  of  in  this  action.  (Oode,  §  2T4, 
sub.  1 ;  Norbwry  v.  Ocutiej  4  How.,  73 ;  Bogardus  v.  Pa/rk&ty 
7  How.,  306 ;  Jiemciek  v.  Macomby  1  Hop.  Oh.,  277.) 

JE.  O.  Sprofftte  for  respondent,  Uie  plaintiff.  No  modifiea* 
tion  should  be  made  of  the  judgment  to  affect  plaintiff's  con* 
ceded  righta.    {F$rguson  v.  KimbaUy^  3  Barb.  Ch.^  616,  620;) 

Leonard,  0.    The  referee  has  charged  the  amount  due  on 
the  mortgage  in  suit,  at  the  date  of  the  conveyance  from 
SicKELs. — ^VoL.  ni.        38 
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Merrill  B.  Sherwood  to  the  defendaot  Soop,  equally  upon  the 
parcels  of  land  owned  by  Eoop  and  William  C.  Sherwood. 
This  has  been  done  upon  the  principle  of  estoppel  inpais^  or 
deceit.  The  case  shows,  even  more  plainly  than  the  state- 
ment of  the  referee  in  his  findings  of  fact,  that  Boop  was 
acting  upon  the  belief  that  he  and  William  C.  Sherwood 
were  liable  for  the  payment  of  the  said  mortgage  in  equal 
shares,  and  that  their  respective  parcels  of  land  were  charge- 
able in  the  same  proportions.  Such  was  not  the  truth,  as 
between  William  C.  and  Merill  B.  Sherwood ;  WiUiam  C. 
Sherwood  had  paid  much  more  of  the  principle  and  interest 
than  Merrill  B.  In  fact,  the  latter  had  paid  nothing  on 
account  of  principle.  William  C.  Sherwood  was  entitled  to 
be  subrogated  to  the  rights  of  the  savings  bank  to  the  extent 
of  such  advance,  as  against  Merrill  B.  Sherwood,  at  the  time 
of  his  said  conveyance,  or  to  have  the  sale  of  the  property  so 
managed,  in  the  ease  of  a  foreclosure,  as  to  protect  his 
advances  on  account  of  the  mortgage  beyond  his  equal  share 
or  proportion.  He  was  present  at  the  time  of  the  convey- 
ance to  Boop.  He  knew  the  facts.  He  would  be  benefited 
by  having  the  cash  payment  of  Boop,  on  account  of  the  pur- 
chase price,  increased,  as  the  money  was  to  be  applied  on 
debts  owing  by  Merrill  B.,  either  to  him  or  for  which  he  was 
liable.  He  allowed  Boop  to  make  his  payments  under  his 
mistaken  and  injurious  belief  as  to  the  facts.  He  should  then 
have  spoken.  The  principle  is  too  well  settled  to  require  the 
citation  of  authority,  that  one  cannot  stand  by  in  silence 
when  he  knows  that  another  is  acting  upon  an  erroneous  state 
of  facts,  and  thereafter  claim  the  benefit  of  the  correct  state 
of  facts,  if  such  claim  will  tend  to  the  injury  of  the  other 
person.  Much  more  is  this  rule  just  in  a  case  where,  by  his 
silence,  he  derives  an  immediate  and  direct  advantage  over 
the  injured  party.  His  silence  then  becomes  deceit  and 
fraud.  The  suppression  of  the  truth,  in  such  a  case,  has  the 
same  effect  and  is  equally  culpable  with  the  assertion  of  a 
falsehood.  The  defendant,  William  C.  Sherwood,  claims  that 
the  issue,  not  being  directly  between  himself  and  Boop,  as 
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plaintiff  and  defendant,  the  evidence  to  prove  the  estoppel  or 
deceit  cannot  be  proven. 

He  is  not  wholly  consistent  in  this  objection,  inasmuch  as 
by  his  answer  he  demands  that  the  coort  shall  so  adjust  the 
equities  of  the  parties  that  his  parcel  of  the  premises  shall 
be  relieved  of  the  lien  of  the  mortgage,  for  the  reason  that 
he  has  paid  his  share  of  it  in  full.  Courts  of  equity  have 
long  exercised  the  power  of  directing,  in  foreclosure  actions, 
the  order  in  which  different  parcels  of  the  mortgaged 
premisiBS  shall  be  sold,  ari§ing  out  of  the  equities  of  the  dif- 
ferent parties  interested  in  the  equity  of  redemption  as 
between  themselves.  {JRathhane  v.  Clark^  9  Paige,  648; 
JvmeL  V.  Jumel^  7  Paige,  591 ;  Ferguson  v.  KimbcMy  8  Barb. 
Ch.  R,  616.)  The  plaintiff  has  not  executed  any  release  or 
discharge  of  any  portion  of  the  mortgaged  premises.  The 
mortgage  is  a  lien  in  their  favor  upon  the  whole  property 
mortgaged.  The  fact  that  William  C.  Sherwood  has  paid 
the  plaintiff  a  sum  equal  to  one-half  the  amount  secured,  in 
the  absence  of  an  agreement  to  that  effect,  does  not  have  the 
effect  to  release  or  discharge  the  share  or  interest  belonging 
to  him.  In  the  absence  of  an  express  agreement,  it  is  simply 
a  payment  on  account,  and  he  rightly  insists  that  it  is  the 
duty  of  the  court,  on  a  foreclosure  of  the  mortgage,  to  direct 
that  the  portion  of  the  premises  belonging  to  him  shall  not 
be  sold  until  the  other  portions  of  the  security  have  been 
exhausted.  The  pidnciple  so  invoked  would  have  been  appli- 
cable to  his  case,  had  it  not  been  for  other  facts  proven  by 
Boop,  constituting  a  defence  to  his  claim  in  that  respect. 

The  objection  that  the  evidence  of  the  consideration  paid 
by  Hoop  for  the  conveyance  from  Merrill  B.  Sherwood,  and 
the  proportion  paid  in  cash,  or  by  assuming  the  mortgages 
thereon,  is  not  well  taken.  That  evidence  was  part  of  the 
case  of  Koop  in  showing  the  deceit  or  fraud  of  William  C. 
Sherwood,  which  would  prevent  or  estop  his  claim,  that 
neither  he  nor  his  share  of  the  property  should  be  held  to  be 
subject  to  the  lien  of  the  mortgage,  and  also  to  prove  that 
the  share  of  Boop  shoald  be  primarily  liable,  as  between 
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kimself  and  William  G.  Sherwood,  for  one-half  only  of  the 
mortgaged  premises.  The  deed  was  between  Roop  and  Mer- 
rill 6.  Sherwood,  and  the  objection  that  it  was  impeaching 
or  impairing  the  effect  of  it  was  not  open  to  William  C. 
Sherwood. 

The  judgment  should  be  affirmed  with  costs  to  the  Savings 
Bank,  and  to  the  respondent  Boop,  against  the  appellant  and 
hiB  share  of  the  surplus 

All  concur. 

Judgment  affirmed  with  costs  to  plaintiff,  and  respondent 
Roop  to  be  paid  out  of  appellant's  share  in  the  surphu^ 
and,  in  case  of  deficiency,  by  him  personally. 


Geobge  B.  Fsbbis,  Appellant^  v,  Chaunost  Kilmeb, 

Bespondent 

One  who  auth<N*ize8  another  to  ttse  his  name,  m  the  conducting  and  carry- 
ing on  of  a  businese,  Is  liable  for  the  debts  incurred  In  such  business, 
although  he  has  no  beneficial  interest  therein. 

Where  one  sells  goods  to  an  agent  of  a  isnown  principal,  for  use  in  the 
business  of  the  principal,  the  presumption  is  that  he  gave  credit  to  the 
principal,  and,  to  shift  the  responsibility  to  the  agent,  the  pmof  should  be 
satisfactory  that  the  vendor  sold  upon  the  credit  of  the  agent  alone. 

H.  K.,  being  insolvent,  carried  on  business  in  the  name  of  C.  K.,  who  had 
no  interest  in  the  profits,  but  allowed  his  name  to  be  used  as  a  cover. 
Plaintiff  was  aware  of  the  arrangement  and  the  reasons  therefor;  he 
sold  to  H.  K.  a  quantity  of  butter  for  the  business ;  the  purchase  was 
made  in  the  name  of  C.  £.,  bfll  made  oat  in  his  name,  and  the  butter 
delivered  at  the  store.    Baid^thtA  C.  K.  was  liable  therefor. 

(Argued  September  27,  1871 ;  decided  Januacy  term,  1873.) 

ApjpEALfrom  jadgment  of  the  General  Term  of  the  Snprenie 
Court  in  the  first  judicial  district,  aflSnning  a  judgment  in 
fiLvor  of  defendant,  entered  upon  the  report  of  a  referee. 
(Reported  below,  47  Barb.,  411.) 

This  was  an  action  to  recover  the  snm  of  $610,  for  a  qnan- 
tity  of  butter  sold  by  the  plaintifir's  assignor  in  August,  1867. 
Harvey  Kilmer  carried  on  the  produce  business  in  New 
York,  under  the  name  of  C.  Kilmer,  which  name  represented 
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Yorky  under  the  name  of  C  Salmer,  which  name  represented 
the  defendant.  Harvey  Kilmer  was  unable  to  do  business  in 
his  own  name,  and  used  the  name  of  his  brother  as  a  cover, 
the  brother  having  no  interest  in  the  profits  to  be  made  in 
the  business.  The  purchase  in  question  was  made  in  the 
name  of  C.  Kilmer,  and  the  bills  were  made  out  in  that  name. 
The  butter  was  purchased  by  the  direction  of  Harvey  K.,  and 
delivered  at  the  store  where  he  was  doing  business  imder  the 
name  of  C.  Kihner.  Previous  sales  had  been  made  in  the 
same  manner,  and  the  payments  made  by  Harvey,  at  the 
store. 
The  referee  reported  in  &vof  of  the  defendant. 

Charles  S,  Woodbury  for  appellant.  Defendant,  by 
allowing  his  name  to  be  used  in  the  business,  made  himself 
liable  for  such  goods  as  should  be  bought  in  the  business. 
(See  ^hroop's  Verbal  Agreements,  vol.  1,  p.  228,  et  seq,; 
Chase  V.  Dax/y  17  John.,  114 ;  Flanders  v.  Crcliusy  1  Duer 
Rep.,  206 ;  Briggs  v.  Evans^  1  E.  D.  Smith,  192.) 

Francis  £eman  for  respondent.  To  raise  a  question  of 
fact  there  should  be  a  specific  request  to  the  referee  to  find 
and  exception  to  his  refusal.  {OranU  v.  Morse^  33  N.  Y., 
SiS.)  The  judgment  is  presumed  to  be  right,  unless  it  appear 
that  a  rule  of  law  has  been  violated  after  assuming  that  the 
iacts  have  been  viewed  in  the  most  £ivorable  light  to  sustain 
the  judgment  which  the  testimony  will  admit  of.  (Morse  r. 
Grant,  22  N.  T.,  828-6 ;  Chubiudk  v.  Vernon,  42  N.  Y., 
482 ;  SoTuiford  v.  Eighth  Ave.  R.  A,  28  N.  Y.,  843 ;  Car- 
man V.  PuUa,  21  N.  Y.,  547.)  In  dealing  with  plaintiff's 
assignor,  Harvey  Kilmer  bound  only  himself.  {Palmer  v. 
Stevens,  1  Den.^  471 ;  Brown  v.  Bukiher^y  etc,.  Bank,  6 
Hill,  443.) 

Hunt,  0.  The  General  Term  have  sustained  the  judg- 
ment on  the  ground  that  on  the  sale  the  credit  was  exclu- 
sively given  to  Harvey.  In  delivering  the  opinion  of  the 
court,  MuLLBzr,  J.,  uses  this  language :    ^^  The  referee  has  not 
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found  that  credit  was  given  exclusively  to  Harvey,  but  such 
is  to  be  taken  to  be  the  intention  of  the  referee,  and  thus 
construing  the  report,  I  am  in  favor  of  affirming  the  judg- 
ment." I  am  not  able  to  concur  in  this  inference  of  the 
intended  finding  of  the  referee.  The  undisputed  facts  point 
to  a  contrary  conclusion. 

It  is  proved  without  question  that  Harvey  Kilmer  carried 
on  this  business  in  the  name  of  Chauncey,  fbr  the  reason  that 
he  was  himself  so  much  in  debt  that  lie  could  not  do  business 
in  his  own  name.  Goods  were  purchased  in  the  name  of  0. 
Kilmer  for  the  store,  and  the  sales  from  the  store  were  made 
in  the  name  of  0.  Kilmer.  The  purchases  thus  made  for  the 
store  in  the  name  of  C.  Kilmer  were  there  paid  for.  All  this 
was  by  the  express  authority  of  Chauncey.  Business  in  this 
form  had  been  several  times  transacted  by  the  plaintiff  with 
this  establishment,  and  on  the  27th  of  August  the  butter  in 
question  was  bought  in  the  name  of  C.  Kilmer,  and  delivered 
at  the  store,  where  business  was  thus  carried  on  in  his  name. 
The  report  corresponds  with  this  evidence. 

XTpon  this  precise  state  of  facts,  what  would  have  been  the 
result  if  a  creditor  of  Harvey  had  levied  on  this  butter  after 
it  had  reached  the  store  f  If  the  butter  was  the  property  of 
Chauncey  the  levy  would  not  have  held  it.  If  it  was  the 
property  of  Chauncey  it  was  because  he  was  the  purchaser 
from  the  plaintiff.  If  he  was  the  purchaser  he  is  liable  for 
the  purchase-price. 

That  a  creditor  of  Harvey  could  not  seize  this  butter  was 
decided  by  this  court  in  September  last,  in  the  case  of  Smith 
v.  Van  Olmda.*  There  the  plaintiff  E  valine  Smith  brought 
an  action  against  the  defendant  for  levying  upon  a  wagon  by 
virtue  of  a  judgment  against  her  relative,  James  H.  Smith. 
It  appeared  that  James  H.  carried  on  the  business  in  the 
name  of  Evaline,  and  that  the  wagon  was  built  at  her  shop 
from  materials  purchased  in  her  name  and  upon  her  credit. 
On  the  trial  Van  Olinda  offered  to  show  that  Evaline  had  no 
interest  in  the  business ;  that  it  was  the  business  of  James 

*  See  anto,  p.  169. 
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alone,  carried  on  for  his  sole  benefit,  and  that  the  name  of 
E  valine  operated  as  a  cover  merely.  This  evidence  was 
rejected  and  the  plaintiff  recovered.  Upon  appeal  to  this 
court  the  judgment  was  affirmed,  and  the  rejection  of  this 
evidence  held  not  to  be  error.  This  decision  established  the 
proposition,  that  the  person  furnishing  the  credit,  and  in 
whose  name  the  business  is  carried  on,  is  the  legal  owner  of 
the  property,  although  the  beneficial  interest  is  in  another. 
Upon  this  decision  Ohauncey  Eolmer  was  the  purchaser  and 
owner  of  this  property,  and  the  action  was  well  brought 
against  him.  James  H.  in  that  case  and  Harvey  in  this  was 
the  agent  of  the  person  whose  name  was  used  and  who  fur- 
nished the  money  or  credit. 

It  need  not  be  denied  that  an  owner  of  goods  has  the 
power  to  sell  them  to  a  man  he  knows  to  be  insolvent,  and 
without  security.  Until  a  man  reaches  the  condition  of 
mind  which  justifies  an  application  for  a  commission  of 
lunacy,  he  cannot  be  restrained  from  making  foolish  and 
imprudent  bargains.  He  may  even  give  away  his  property  at 
his  pleasure.  The  plaintiff  was  at  liberty  to  sell  his  butter 
without  security  to  Harvey  Kilmer,  whom  he  knew  to  be 
insolvent,  rather  than  to  Chauncey  Kilmer,  whom  he  knew  to 
be  responsible.  I  am,  however,  quite  unable  to  comprehend 
how  the  law  will  adjudge  that  he  has  so  done,  when  the 
butter  was  purchased  in  the  name  of  Chauncey,  when  the  bills 
were  made  out  in  the  name  of  Chauncey,  when  it  was  delivered 
at  the  store  of  which  Chauncey  was,  by  his  agent,  the  occupier ; 
and  when  the  seller  knew  that  the  person  giving  the  order 
for  the  butter,  ii^  the  name  of  Chauncey,  was  the  authorized 
agent  of  the  latter,  and  when  there  is  not  a  single  circum- 
stance found  showing  or  tending  to  show  that  he  actually 
intended  to  sell  to  Harvey.  In  my  opinion,  the  law  does 
not  pronounce  a  judgment  so  absurd.  The  cases  of  Palmer 
V.  Stephens  (1  Denio,  471),  and  Brown  v.  Butchers^  <Sh 
Ihiyoeri?  Bank  (6  Hill,  443),  cited  to  sustain  the  decision,  are 
quite  wide  of  the  present  question. 

The  fact  that  the  plaintiff  knew  the  real  situation  of  the 
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partiea  strengthens  rather  than  weakens  his  claim.  He 
knew  that  Chaunoey  was  the  principal  and  that  Harvey  was 
the  agent.  From  the  activity  of  Harvey  and  the  absence  and 
indiiference  of  Channcey,  a  stranger  might  have  been  deceived 
into  the  belief  that  Harvey  was  the  principal  and  the  owner. 
Should  sach  an  one  part  with  his  property,  bis  claim  against 
the  real  owner  would  be  less  prominent  than  l^t  of  one  who 
kneW|  when  he  parted  with  his  goods,  who  was  the  real  pur- 
chaser. 

Upon  the  undisputed  facts  in  the  ease,  Ohauncey  Kilmer 
was  the  purchaser  of  the  butter  in  question,  and  liable  to  the 
purchaser  for  its  prioe. 

The  judgment  should  be  reversed  and  a  new  trial  ordered| 
costs  to  abide  the  event. 

Earl,  0.  In  this  case,  the  findings  of  the  referee  and  the 
facts  show  that  Harvey  Kilmer,  being  insolvent,  was  permitted 
to  do  business  in  the  name  of  his  brother,  the  defendant 
It  is  true  that  Harvey  was  to  have  the  benefit  of  the  business, 
but  it  wae  all  done  under  cover  of  the  defendant's  name,  as 
principal,  by  him  as  agent.  The  defendant  must  be  regarded, 
tor  all  purposes,  as  the  principal,  and  liable  for  all  the  debts 
contracted  by  Harvey  as  his  agent. 

This  butter  was  bought  by  Harvey  in  the  ordinary  way, 
and  the  plaintiff  made  out  the  bill,  as  he  had  before  done 
upon  similar  occasions,  against  the  defendant  The  butter 
was  delivered  at  the  store  where  the  busines{^  was  carried  on' 
in  the  name  of  the  defendant 

I  do  not  see  how  it  can  make  any  difference  with  the  rights 
of  the  plaintiff  that  he  knew  how  the  business  was  carried  on, 
and  the  purposes  for  which  it  was  thus  carried  on  in  the  name 
of  the  defendant.  He  knew  that  the  defendant  was  the  prin- 
cipal in  the  business,  and  that  Harvey  was  his  agent,  and  he 
knew  that  he  could  hold,  and  had  the  right  to  hold,  the  prin- 
cipal for  payment.  Under  such  circumstances  I  see  no 
ground  for  presuming  that  he  meant  to  trust  the  insolvent 
agent  exdusiyely. 
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Where  one  selk  goods  to  an  agent  of  a  known  principal^ 
the  presumption  ifi  that  he  gives  credit  to  the  principal  and 
not  to  the  agent;  and,  to  shift  the  responsibility  from  t^e 
principal  to  the  agent,  the  proof  should  be  satis&ctory  that  the 
vendor  sold  npon  the  credit  of  the  agent  alone. 

I  am,  therefore,  of  the  opinion  that  the  plaintiff  was  enti- 
tled to  recover,  and  the  judgment  should  be  reversed  and  new 
trial  granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


The  Commercial  Bane  of  Albany,  Appellant,  v.  Yissohbb 

Ten  Etck,  Bespondent. 

The  cashier  of  a  bank  is  bonnd  to  exercise  reasonable  skill  and  ordinary 
care  and  diligence  in  the  performance  of  his  duties.  If  he  fails  in  such 
skill  or  omits  such  care  and  diligence,  and  the  bank  suffers  damage  in 
consequence,  he  is  liable. 

In  the  absence  of  fraud  or  collusion,  he  is  not  liable  to  the  bank  for  an  act 
done  under  the  direction  of  its  president,  the  managing  officer,  under 
circumstances  which  do  not  disclose  any  absence  of  due  care  and  dili- 
gence upon  his  part 

The  provisions  of  section  8,  of  the  act  in  relation  to  moneyed  corporations 
(1  R  8.,  p.  501),  which  provide  that  no  conveyance,  etc.,  of  the  real 

.  estate  and  effects  of  such  corporation,  exceeding  $1,000  in  value,  shall  be 
made,  unauthorized  by  a  previous  resolution  of  the  board  of  directors, 
do  not  apply  to  a  sale,  by  the  financial  officers  of  a  bank,  of  mortgages 
or  other  securities  pledged  to  secure  a  loan,  made  to  realize  the  money 
secured  by  the  pledge. 

Where  the  transaction  is  in  reality  a  loan  upon  sufficient  security,  if  loss  is 
sustained,  a  cashier  is  not  liable  for  permitting  it  to  be  done  in  the  form 
of  an  oyerdrai\. 

A  cashier  forwarded  certain  securities,  belonging  to  his  bank,  to  responsible 
brokers  for  sale,  drawing  against  them  for  a  portion  of  their  value,  which 
draft  was  accepted  and  paid.  He  negligently  omitted  to  inquire  after  the 
securities  or  to  collect  the  balance  realized  on  sale  thereof.  The  brokers, 
with  knowledge  that  the  bank  had  an  interest  therein,  wrongfully  applied 
such  balance  upon  a  claim  against  a  third  person.  In  an  action  against 
the  cashier  (the  brokers  remaining  responsible),  hM  that,  as  the  brokers 

Sicksls — ^YoL.  in.        39 
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were  liable  to  the  bank  for  the  balance,  it  Bostatned  no  damage  from  the 
caBhier'sii/^Ugenee,  aad  he».  therefore,  was  not  liable. 

(Argued  September  27, 1871 ;  decided  Janaarj  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  district,  affirming  a  judg- 
ment entered  upon  the  report  of  a  referee  in  favor  of  the 
defendant.    (Beported  below,  50  Barb.,  9.) 

The  action  was  brought  to  recover  of  the  defendant  dama- 
ges allied  to  have  been  sustained  by  the  plaintiff,  by  reason 
of  the  neglect  or  misconduct  of  the  defendant  as  cashier  of 
the  plaintiff's  bank.  The  facts  pertinent  to  the  questions 
discussed  appear  in  the  opinion. 

The  referee  decided  that  plaintiff  was  not  entitled  to  recover, 
and  directed  judgment  for  defendant,  which  was  entered 
accordingly. 

John  H.  Heynolds  for  the  appellant.  It  is  a  violation  of 
duty  for  a  cashier  to  allow  an  overdraft,  and  if  a  loss  is  sua- 
tained  by  reason  thereof  he  is  liable.  {Bank  of  SL  Mary  v. 
Oaldery  3  Strobhart,  8.  C,  408 ;  Miner  v.  Bank  of  Alex.,  1 
Peters,  46,  70.)  The  bank  having  a  technical  right  of  action 
therefor,  it  could  only  be  disharged  by  payment  or  release 
under  seaL  {MoKnigkt  v.  Dtmlap^  6  N.  T.,  637 ;  23  "Wend., 
809;  1  Hill,  486,  488  ;  6  Hill, 77,  78;  2 Barn. & Oress., 821.) 
The  officers  of  a  bank  are  the  agents  of  the  corporation,  and 
are  liable  for  an  abuse  of  their  trust  whenever  the  agents  of 
an  individual  would  be.  (Avstin  v.  DanieUj  4  Denio,  299 ; 
Angell  and  Ames  on  Corp.,  §§  310, 312, 314 ;  Story  on  Agency, 
807  0.)  For  a  neglect  or  omission  of  duty  by  which  injury  is 
sustained,  a  cashier  is  liable.  (Miner  v.  Bank  of  Alex.y  1 
Peters,  70 ;  Angell  and  Ames  on  Corp.,  §§  412,  414 ;  Story 
on  Agency,  §  217  o.)  Without  adopting  defendant's  act,  so 
as  to  entitle  it  to  any  claim  which  existed  against  Seyton  & 
Wainwright,  the  bank  could  hold  him  liable.  (Zaiorence  v. 
i^,  20  N.  T.,  268.)  It  was  not  in  the  power  of  the  presi- 
dent and  cashier  to  assign  the  Beynolds  mortgage  without  a 
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resolutioii  of  the  board  of  directors.  (Rev.  Stat.,  501,  §  8; 
GiUeti  V.  PkUUpSj  14  id.,  118 ;  SighUmd  Bcmk  v.  Dubois^ 
5  Denio,  568 ;  JSurdiok  v.  Awim,  21  Barb.,  241.)  The 
direction  of  the  president  that  this  secmitj  be  anrrendered,  ifl 
no  defence  to  defendant,  nor  does  it  mitigate  his  liability. 
{Austin  V.  Darnels,  6  Denio,  290 ;  Miner  v.  Bank  of  Alex.^ 

1  Peters,  70 ;  BarringUm  v.  Bank  of  Washington^  14  Sergt. 
and  Eawle,  299.) 

I/ynum  Tremain  for  the  respondent.  Defendant  was  bound 
only  to  the  exercise  of  good  faith  and  ordinary  care  and  dili- 
gence.   {Zawlor  V.  Keoqvick,  1  J.  C,  174 ;  Evo/ns,  v.  Potter^ 

2  Gall.,  13 ;  ScoU  v.  Depuyster,  1  Ed.  Ch.,  513,  534;  lAotard/ 
V.  Grams,  8  Caines,  226 ;  1  Qreenlf.  E\r.,  34.)  Defendant 
was  guilty  of  no  improper  act  in  certifying  Wilson's  check. 
{CarPumglU  v.  WUmerdmg,  24  N".  Y.,  534.)  Nor  was  he  so 
guilty  in  sending  the  bonds  to  Seyton  &  Wainwright. 
( Wheder  v.  Ifewbovld,  16  K  T.,  392.)  The  bank  has  lost 
nothing  by  this,  as  the  brokers  are  responsible  and  are  liable. 
(Jfi^fmn  V.  Ehjoood,  11  Paige,  366 ;  Ba;tes  v.  Stanton,  1  Duer, 
79 ;  Siale  v.  Boardmcm,  27  Barb.,  82 ;  Lawrence  v.  Fox,  20 
N.  Y.,  268.)  It  is  a  good  defence  that  the  act  complained  of 
has  been  followed  by  no  loss.  (Story  on  Agency,  §  236 ;  Sedg. 
on  Dam.,  32.) 

Eabl,  0.  The  defendant,  as  cashier,  wa&  a  financial  agent 
of  the  plaintiif,  entrusted  to  some  extent  with  the  manage- 
ment of  its  aSairs.  As  such  agent  he  was  bound  to 
exercise  reasonable  skill  and  ordinary  care  and  diligence  in 
the  discharge  of  his  duties.  (Story's  Agency,  §  182,  etc.)  If 
he  failed  in  such  skill  or  omitted  such  care  and  diligence, 
and  in  consequence  thereof  the  plaintiff  suffered  damage,  he 
is  liable  to  respond.  And  much  more  is  he  liable  to  respond 
if  he  caused  any  damage  to  the  plaintiff  by  any  illegal,  fraudu- 
lent or  tortious  act 

It  is  not  claimed,  on  the  part  of  the  plaintiff,  that  the 
defendant  was  guilty  of  any  fraudulent  act,  or  that  he  made 
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any  personal  profit  out  of  the  transactions  of  which  the 
plaintiff  complains.  But  his  liability  for  the  damages  claimed 
is  sought  to  be  enforced  on  the  ground  that  he  omitted  or 
violated  some  duty  of  skill  or  diligence  which  he  owed  to  the 
plaintiff. 

For  some  time  previous  to  June,  1860,  Schoolcraft  was  the 
president  and  chief  financial  officer  of  the  plaintiff,  receiving 
a  large  salary,  and  the  defendant  was  his  subordinate ;  and  he 
made  to  Wilson  the  loan  of  $14,000  January  4,  1860,  and 
took  from  him  the  Keynolds  mortgage  and  other  collaterals, 
and  delivered  Wilson's  note  and  the  collaterals  to  the  defend- 
ant to  be  placed  by  him  in  the  cashier's  chest.  With  this 
loan  the  defendant  had  nothing  whatever  to  do ;  and  as  Wil- 
son was  a  man  of  high  character  and  undoubted  credit,  he 
had  no  reason  to  suspect  that  it  was  in  any  way  improper. 
About  a  month  after  this  loan  Schoolcraft  informed  him  that 
Wilson  could  permanently  "place"  Reynolds'  mortgage 
(meanmg  thereby,  doubtless,  that  Wilson  had  found  a  place 
where  he  could  dispose  of  the  mortgage  and  realize  the 
money  for  the  same),  and  directed  him  to  give  the  same  to 
Wilson  that  he  might  thus  dispose  of  it  and  this  the  defend- 
ant did.  In  doing  so,  it  is  impossible  to  perceive  how 
he  incurred  any  liability.  He  acted  under  the  direc- 
tion of  his  superior,  and  the  object  was,  as  we  must  infer,  to 
enable  Wilson  to  raise  the  money  upon  the  mortgage  and  pay 
hifl  loan.  There  is  no  proof  or  finding  that  there  was  any 
improper  collusion  between  Schoolcraft  and  Wilson ;  and 
when  we  consider  that  Wilson  was  supposed  to  be  perfectly 
respouBible  and  honest,  and  that  the  bank  had  other  collateral 
security  to  the  nominal  amount  of  $12,500,  which  was  not 
known  to  be  worth  less,  the  delivery  of  the  mortgage  to  him, 
under  the  circumstances,  does  not  show  the  absence  of  that 
care  and  diligence  which  the  defendant  owed  the  plaintiff. 
The  whole  transaction  was  not*  an  extraordinary  one,  and 
might  well  have  occurred  between  the  vigilant  officers  of  any 
bank  and  a  person  of  the  standing  and  position  occupied  by 
Wilson. 
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The  learned  counsel  for  the  appellant  claims  that,  in 
delivering  up  this  mortgage,  the  defendant  did  an  illegal  act, 
as  he  violated  the  law  (1  R.  S.,  591,  §  8)  which  provides 
that  no  conveyance,  assignment  or  transfer  of  any  of  the  real 
estate  or  eifects,  exceeding  in  value  $1,000,  of  a  moneyed 
corporation  shall  be  made,  which  is  not  authorized  by  a  pre- 
vious resolution  of  the  board  of  directors  of  such  corporation. 
To  this  claim  there  are  two  answers,  both  quite  satisfactory : 
First,  this  mortgage  was  not,  within  the  meaning  of  the  law, 
assigned  dr  transferred  to  Wilson ;  he  was  simply  entrusted 
with  it,  that  he  might  raise  the  money  on  it  and  pay  his  loan 
to  the  bank ;  second,  the  bank  held  the  mortgage  as  pledgee, 
and  it  would  be  an  unreasonable  construction  of  this  law  to 
hold  that  in  such  a  case  the  financial  officers  of  a  bank  can- 
not, witliout  a  previous  resolution  of  the  board  of  directors, 
sell  the  property  pledged,  whether  it  be  bonds,  stocks  or 
mortgages,  to  realize  the  money  secured  by  the  pledge. 

Hence,  I  can  see  no  reason  for  holding  the  defendant  liable 
on  account  of  this  loan  of  $14,000  or  the  surrender  of  the 
Beynolds  mortgage  to  Wilson,  and  I  will  proceed  to  examine 
the  other  and  more  important  claim  made  against  him. 

In  September,  1860,  the  State  owned  $100,000  of  stock, 
which  it  had  loaned  to  the  Auburn  and  Bochester  Eailroad 
Company,  and  which  was  payable  January  1,  1861,  and  it 
held,  as  security  for  such  stock,  ninety-two  New  York  Cen- 
tral railroad  bonds  of  $1,000  each,  and  accrued  interest. 
Wilson  was  treasurer  of  the  railroad  company,  and  feared,  if 
the  State  should  suddenly  place  these  bonds  upon  the  market, 
it  would  depreciate  their  value.  He  therefore  applied  to  the 
defendant  for  a  loan  to  take  up  the  bonds,  and  it  was  arranged 
that  he  should  draw  his  check  for  the  amount,  $93,073.38, 
and  that  he  should  go  to  the  comptroller  of  the  State  and 
get  tiie  bonds  and  deposit  them  with  theplaintiff  as  collateral 
security  for  the  loan,  and  that  the  plaintiff  should  hold  them 
until  they  could  be  gradually  disposed  of.  The  check  was 
drawn,  payable  to  the  order  of  the  comptroller,  and  certified 
by  the  defendant  to  be  good.  Wilson  delivered  it  to  the  comp- 
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troller,  and  within  one  hour  thereafter  delivered  the  bonds  to 
the  defendant.  So  &r,  no  harm  was  done  to  the  bank.  It 
had  made  the  loan,  and  had  ample  security  for  it ;  and  it  was 
an  advantageous  loan,  as  the  bank  was  to  receive  seven  per 
cent,  and  the  dieck  was  to  be  deposited  in  the  bank  by  the 
comptroller,  the  bank  paying  but  four  per  cent.  Th»« 
seems  to  have  been  no  want  of  prudence  in  this  transaction 
on  the  part  of  the  defendant.  The  check  was  drawn  to  the 
order  of  the  comptroller,  so  that  it  could  not  be  diverted 
from  the  use  intended,  and  the  only  risk  was  Aat  Wilson 
might  take  the  bonds  and  keep  tliem  instead  of  bringii^  them 
to  the  bank,  and  this  risk,  in  the  case  of  a  man  of  his  char- 
acter and  standing,  was  no  greater  dian  it  would  have  been 
if  any  officer  or  clerk  of  the  bank  had  been  entrusted  with 
them. 

While  this  was  in  form  an  overdraft,  as  Wilson  did  not, 
when  he  drew  the  check,  have  the  funds  in  the  bank,  yet  it 
was  really  a  loan,  and  the  cheek  was  taken  as  a  mere  voucher 
to  be  held  by  the  bank.  I  do  not,  however,  assent  to  the 
claim  of  the  counsel  f  <m*  the  appellant,  that  a  cashier,  in  all 
cases,  becomes  personally  liable  when  he  permits  an  over- 
draft. It  is  not  an  uncommon  thing  for  bankers  to  permit 
overdrafts,  with  an  understanding  that  the  account  should  be 
made  good  before  the  close  of  banking  hours  on  that  day,  or 
soon  after ;  and  whether  such  overdrafts  are  prudent  or  not 
depends  upon  the  character  and  standing  of  the  drawer,  and 
upon  the  circumstances  of  each  case.  Hence,  if  nothing  more 
had  been  done  as  to  this  loan  and  these  bonds,  the  plaintiff 
could  not  well  have  complained  that  the  transaction  was 
imprudent,  and  that  the  defendant  had  in  any  way  incurred 
any  liability.  Within  ten  days,  ten  of  these  bonds  were  sold, 
and  the  proceeds  placed  in  the  bank.  In  about  three  mond^ 
the  defendant  urged  Wilson  to  close  up  the  loan,  and  he  then 
gave  the  defendant  a  sight  draft  for  $70,000  on  Seyton  & 
Wainwright,  brokers,  of  New  Tork,  and  directed  him  to  for- 
ward the  bonds  to  them  to  protect  the  draft.  This  the  defend- 
ant did,  by  express,  taking  a  receipt  from  the  express  company. 
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Wilson  infonned  the  brokers  by  letter,  first  submitted  to  the 
defendant,  that  the  bonds  would  be  thus  forwarded,  and  thai 
they  should  sell  them  at  par  and  accrued  interest,  and  that 
they  should  hold  the  proceeds,  beyond  the  $70,000  subject  to 
the  order  of  the  defendant,  as  cashier.  They  sold  thirty-two 
of  these  bonds  from  tune  to  time  up  to  March  2d,  1861,  and 
on  t^  20th  of  April  they  sold  the  remaining  fifty  of  the 
bonds,  under  the  instructions  of  Wilson,  for  $50,000.  Wilson 
died  on  the  3d  day  of  July,  1861,  and  ne^er  until  after  his 
death  did  the  defendant  make  any  inquiries  after  the  bonds  or 
their  proceeds. 

There  certainly  was  no  want  of  prudence  or  proper  care  on 
the  part  of  the  defendant  in  sending  the  bonds  to  the 
brokers.  They  were  sent  through  a  responsible  express 
company  to  a  responsible  firm  of  brokers  that  they  might  b^ 
sold,  and  the  money  realized  to  pay  the  balance  of  the  loan. 
But  the  referee  found  that  the  defendant  was  negligent  in 
omitting  for  so  long  a  time  to  inquire  of  Seyton  &  Wain- 
Wright  as  to  the  bonds,  for  the  purpose  of  getting  the 
balance  due  the  bank ;  and  if  the  bank  had  suffered  any  loss 
from  this  negligence,  it  may  be  that  the  defendant  would  have 
been  liable. 

But  the  bank  did  not  suffer  jmy  loss  fix>m  this  n^ligence. 
The  brokers  are  perfectly  responsible,  and  able  now  to 
respond  to  the  bank.  The  bonds  belonged  to  the  bank  as 
pledgee,  and  they  were  ordered  to  sell  them  and  hold  the 
balance  of  the  proceeds,  subject  to  the  order  of  the  bank. 
And  they  had  no  right,  upon  the  facts  found  by  the  referee, 
to  make  any  other  disposition  of  this  balance.  They  wrong- 
fully applied  it  upon  their  claims  against  Wilson ;  but  they 
gave  him  no  new  credit,  and  incurred  no  new  liabilities  upon 
the  fiEdth  of  these  bonds,  and  nothing  appears  showing  that  they 
haVe  any  defence  whatever  to  the  claim  of  the  bank  for  this 
balance.  The  bank  has  not  even  claimed  this  balance  of  them. 
I  do  not,  therefore,  perceive  how  the  bank  can  claim  that 
they  have  suffered  any  loss  which  can  be  cast  upon  the 
defendant.    The  defendant  was  guilty  of  no  wrong  in  sending 
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the  bonds  to  the  brokers.  The  only  omission  of  duty  with 
which  he  can  be  charged  is  in  not  looking  after  them  and 
calling  for  the  balance.  But  this  omission  caused  no  damage. 
The  balance  due  the  bank  is  in  the  hands  of  the  brokers  and 
can  be  procured.  For  this  balance  the  defendant  is  no  more 
liable  than  he  would  have  been  if  there  had  been  an  overdue 
note  for  the  same  amount  against  the  brokers,  which  he  had 
for  an  unreasonable  length  of  time  neglected  to  collect,  the 
brokers  remaining  perfectly  responsible. 

The  brokers  were  notified  by  Wilson  that  he  had  given  a 
draft  to  Ten  Eyck  as  cashier  for  $70,000,  and  that  the  bonda 
would  be  sent  by  him  to  them  by  express,  and  that  they 
<K)uld  sell  them  and  pay  the  draft,  and  hold  the  balance  sub- 
ject to  the  order  of  Ten  Eyck,  plainly  meaning  Ten  Eyck 
as  cashier.  The  bonds  were  sent  by  express  in  a  package 
marked  and  sealed  as  from  the  bank.  Here  were  facts  suffi- 
cient at  least  to  put  the  brokers  upon  inquiry  as  to  the  interest 
of  the  bank  in  the  bonds,  and  the  right  of  the  bank  to  the 
surplus;  and  they  must  be  held  to  Save  acquired  all  the 
knowledge  they  would  have  received  if  they  had  made  the 
inquiry.  Hence  they  must  be  held  as. dealing  with  this 
surplus,  with  ftdl  knowledge  of  the  rights  of  the  bank,  and  I 
am  unable  to  see  how  they  could  daim  or  dispose  of  it  so  as 
to  defeat  the  claim  of  the  bank. 

Having  thus  given  this  case  the  careful  consideration  which 
its  importance  demands,  I  have  reached  the  conclusion  that 
the  judgment  should  be  affirmed,  with  costs. 

All  concur.     . 

Judgment  affirmed. 
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Appellants. 

The  provision  in  the  State  Constitution,  that  no  person  shall  be  deprived  of 
property,  etc,  without  due  process  of  law  (art  1,  §  6),  does  not  require  a 
legal  proceeding  according  to  the  cour  e  of  the  CDmmon  law,  nor  must 
there  be  a  personal  notice  to  the  party  whose  property  is  in  question.  It  is 
sufficient  if  a  kind  of  notice  is  provided  by  which  it  is  reasonably 
probable  that  the  party  proceeded  against  will  be  apprised  of  what  is 
going  on,  and  an  opportunity  offered  him  to  defend.  The  opportunity 
to  defend  must  not  be  colorable  and  illusory;  but  it  matters  not,  though 
it  may  be  difficult,  so  long  as  it  is  not  impracticable. 

The  act  of  1862  (chap.  482,  Laws  of  1862),  providing  for  "  the  collection  of 
demands  against  ships  and  vessels,**  is  not  repugnant  to  the  above  men- 
tioned provision,  as  it  provides  a  reasonable  notice  and  gives  an  opportu- 
nity to  litigate  the  lien. 

An  omission  to  state  in  the  application  to  the  county  Judge  the  time  and 
place  of  filing  the  specification  of  the  claim,  does  not  invalidate  proceed- 
ings under  that  statute  where  the  vessel  has  not  departed  from  the  port 

The  giving  of  the  bond  required  by  the  act  is  a  waiver  of  any  technical 
defect  in  the  prior  proceedings. 

The  obligadon  of  the  bond  can  only  be  dischai^ged  by  showmg  that  no 
debt  was  due  or  that  no  lien  existed. 

Where  the  person  furnishing  the  lumber  accepted  the  note  of  the  contractor  ^ 
building  the  vessel  for  the  amount  of  the  claim  payable  in  three 
months,  hM,  that  this  extended  the  time  of  payment  in  the  absence  of 
an  agreement  that  It  should  not  have  that  effect,  and  until  the  note  was 
due  proceedings  could  not  be  insUtuted  under  the  act  to  enforce  its 
collection. 

In  an  action  upon  a  bond  given  under  the  provisions  of  said  act,  in  order 
to  prove  that  the  lumber  was  used  in  the  construction  of  the  vessel,  the 
plaintiff  was  permitted  to  prove,  under  objection,  the  declarations  and 
admissions  of  the  contractor  and  his  agent,  made  after  the  delivery  of  all 
the  lumber.  EM^  error ;  that  the  contractor  was  in  no  sense  the  agent 
of  the  owner,  and  there  was  no  such  relation  between  them  as  to  make 
his  declarations  competent  against  the  latter  or  his  sureties. 

(Aigued  September  27th,  1871 ;  decided  January  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  district,  affirming  a  judg- 
ment entered  upon  a  rerdict  in  favor  of  plaintiff,  and  affirming 
an  order  denying  a  motion  for  a  new  trial.  (Reported  below, 
47  Barb.,  601.) 
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This  action  ifi  upon  a  bond  given  by  the  defendants,  in 
order  to  obtain  the  discharge  of  a^  vessel  which  had  been  seized 
nnder  a  warrant  of  attachment,  issued  by  the  county  judge  of 
Ulster  county,  to  enforce  an  alleged  lien  of  the  plaintiff  thereon, 
according  to  the  provisions  of  chapter  482,  Laws  of  1862. 
The  answer  contains  a  general  denial  and  alleges  a  release  of 
the  lien. 

One  Caler,  in  March  and  April,  1864,  was  engaged  at  Ron- 
dout  in  building  a  barge  for  the  defendant  Mosher,  and  one 
Minerly  was  his  foremim  upon  the  work.  During  the  months 
of  March  and  April  the  pkintiff  sold  to  Caler  a  quantity  of 
chestnut  him[ber  for  the  price  of  $247^64,  which  he  claimed 
was  used  in  the  construction  of  this  vessel ;  whether  or  not  it 
was  all  so  used  was  a  controverted  question. 

After  the  'lumber  was  delivered,  the  plaintiff  settled  with 
Oaler  for  the  same,  and  took  his  note.  But  learning  at  the 
Bondout  Bank  that  the  note  was  not  drawn  right,  he  returned 
it  to  Caler,  and  had  another  note  drawn ;  and  not  finding 
Oaler,  so  that  he  could  sign  this  note,  he  took  it  home.  After- 
ward, plaintiff's  son,  who  was  about  to  go  to  Bondout,  told 
his  mother  to  tell  his  &ther  to  leav^e  the  note  where  he  could 
get  it.  And  this  was  done ;  and  without  any  direction  from 
his  father,  the  son  took  the  note  and  got  Caler  to  sign 
it.  The  note  was  for  $868.14;  dated  May  28,  1864;  payable 
in  three  months  after  date,  to  the  order  of  the  plaintiff  at  the 
Bondout  Bank.  The  son  retained  the  note  two  weeks,  and 
then  delivered  it  to  his  father,  the  plaintiff.  The  plaintiff 
kept  the  note,  and  never,  down  to  the  day  of  the  trial,  offered 
to  return  it  to  Oaler. 

The  plaintiff's  attachment  proceedings  were  instituted  on 
the  11th  of  July,  and  the  bond  sued  upon,  signed  by  Mosher 
and  two  sureties,  was  executed  on  the  2l6t  day  of  July.  The 
bond  wae  conditioned  ^to  pay  the  amount  of  any  and  all 
claims  and  demands  whidi  shall  be  established  to  be  due  to 
the  said  Jacob  Happy,  and  to  have  been  a  subskting  lien  upon 
said  vessel,"  purbuant  to  the  act  of  the  legislature  above 
referred  to. 
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At  the  time  these  prooeedingB  were  iiuitituted  the  veeael 
was  upon  the  ways,  unfinished.  At  the  close  of  the  plain- 
tiff's evidence,  and  also  at  the  dose  of  all  the  evidence,  the 
defendants  moved  for  a  nonsuit  on  tihe  ground  ^^  that  there  was 
no  sufficient  evidence  that  any  of  the  plaintiff's  materials 
went  into  the  vessel ;  that  the  taMng  *of  ihe  note  extended 
the  time  of  payment  to  the  maturity  of  the  note,  and  also 
destroyed  tiie  alleged  lien."  The  •court  denied  the  motion,- 
and  the  defendants  excepted. 

The  court  charged  the  jury,  among  other  things,  that  the 
plaintiff  was  entitled  to  recover  for  such  portion  of  his  lum- 
ber as  was  used  in  the  building  of  the  barge  in  question. 
That  it  was  a  question  of  fact  for  them  to  determine  what 
amount,  if  any,  of  the  plaintiff 's  lumber  was  used  in  the  Tessel, 
and  what  was  its  value.  That  if  Minerly,  when  he  stated  to 
or  agreed  with  the  plaintiff  that  8,800  feet  of  tiie  plaintiff's 
lumber  had  gone  into  the  boat,  was  Oaler's  agent  speaking  by 
his  authority,  they  were  at  liberty  to  take  that  statement  into 
consideration  in  getting  at  the  amount  of  lumber  used  in  the 
Tessel.  That  if  they  found  that  this  was  the  only  vessel  being 
built  at  Caler's  ship  yard,  it  was  for  them  to  say  whether  this 
lumber  or  part  of  it  went  into  this  vessel.  That  if  Minerly 
finished  this  vessel  and  put  the  plaintiff's  lumber  in  it,  the 
defendants  are  liable  in  this  action.  That  if  the  plaintiff  took 
the  note  in  evidence  as  payment,  or  as  an  extension  of  the 
time  of  payment,  the  plaintiff  cannot  recover.  But  if  the 
plaintiff  took  the  note  without  intending  to  -extend  the  time 
of  payment,  he  has  not  waived  his  lien,  and  that  fact  is  not  a 
bar  to  recovery  in  this  action.  To  which  pcHtions  of  the 
charge  the  counsel  for  defendants  excepted. 

The  jury  rendered  a  verdict  for  plaintiff  for  $346.40.  The 
counsel  for  the  defendants  moved,  upon  the  minutes  of  the 
court,  to  set  aside  the  verdict,  and  to  grant  a  new  trial  upon 
the  exceptions  and  for  insufficient  evidence,  and  the  court 
-denied  the  motion.     Other  fi^ts  appear  in  the  opinion. 

S,  L.  Stebhins  for  appellants.    The  act  of  1862  is  uncon. 
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Btitutional,  and  the  bond  therefore  void.  {Broohman  v.  HamiU^ 
4  Hand^  554.)  The  application  was  insufficient,  and  the  county 
judge  acquired  no  jurisdiction.  This  point  is  available  here, 
although  not  taken  on  trial.  (  VdtinanY.  Thomp&oriy  3  Ck)m8t., 
438 ;  Pal^mr  v.  LariOardy  16  Johns.,  848,  858,  854 ;  Beeih- 
man  v.  Frosty  18  id.,  544,  559, 669,  565 ;  Sandfordy,  Gra/nger^ 
12  Barb.,  892,  408 ;  CdUkoell  v.  Colgate^  7  Barb.,  258  ;  Brooh- 
man V.  Hamilly  4  Hand,  554,  564,  566.)  The  reception  of 
evidence  of  the  declarations  of  Minerly  was  error.  Paige  v. 
Cagvyiv,  7  Hill,  861,  869,  879,  880 ;  Hurd  v.  West,  7  Cow. 
(8d  ed.),  752,  759  and  note  ;  Kent  v.  Walton^  7  Wend.,  257 ; 
WhiUaker  v.  Brown^  8  Wend.,  490 ;  Bristol  v.  Dunn^  12 
Wend.,  142 ;  Beach  v.  Wise,  1  Hill,  612 ;  Steele  v.  BoswM, 
6  Hill,  405  ;  Christie  v.  Bishop,  1  Barb.  Ch.,  115 ;  Brisbane 
v.  PraU,  4  Denio,  68 ;  Smith  v.  Webb,  1  Barb.,  280 ;  Brown 
V.  Mailler,  2  Kern.,  118 ;  Westlake  v.  St.  Lawrence  Mutual 
Ins.  Co.,  14  Barb.,  206,  213 ;  Smith  v.  Schanck,  18  Barb.,  844 ; 
Booth  V.  Stoezey,  4  Seld.,  276 ;  Tousley  v.  Barry,  16  N.  T., 
497 ;  Otbom  v.  Bobbins,  87  Barb.,  481 ;  Jones  v.  East  Society 
M.  E.  Church  of  Rochester,  21  Barb.,  161 ;  Cuyler  v. 
McCartney,  88  Barb.,  165 ;  Sohenck  v.  Warner,  87  Barb.,  258 ; 
Foster  v.  Beats,  21  N.  Y.,  247 ;  Vroom^m  v.  Mng,  86  N.  T., 
477 ;  Earl  v.  CltUe,  1  Keyes,  36 ;  Cuyler  v.  McCartney,  40 
N.  Y.,  221,  236.) 

Era^us  Cooke  for  respondent  The  lien  created  by  the  act 
of  1862  is  valid.  {Sheppard  v.  Steele,  43  N.  Y.,  52;  Brook- 
man  V.  RamiM,  43  N.  Y.,  552 ;  People's  Ferry  Co.  v.  Beers^ 
20  How.,  893,  402 ;  Magui/re  v.  Card,  21  How.,  248 ;  AUen 
V.  Newbery,  21  How.,  246.)  There  being  a  valid  lien,  the 
.county  judge  had  jurisdiction.  Technical  objections,  affecting 
the  regularity  of  proceedings,  cannot  be  raised  for  the  first 
time  upon  appeal.  {Mabl>ett  v.  White,  12  N.  Y.,  451 ;  Ehoood^ 
V.  Deifenday,  6  Barb.^  406 ;  Numan  v.  WeUs,  17  Wend*, 
142, 143.)  The  giving  the  bond  was  an  admission  of  the  regu- 
larity of  the  proceedings.    {Coleman  v.  Bean,  3  Keyes,  94.) 
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Taking  a  note  simply,  would  not  discharge  the  lien.    {The 
Nestor,  1  Sumn.,  73 ;  Hia  v.  Beebe,  13  N.  T.,  557.) 

Earl,  0.  It  is  claimed  that  the  statnte  of  1862,  by  which 
this  lien  was  created  and  nnder  which  the  attachment  pro- 
ceedings were  instituted  is  void,  as  in  conflict  with  the  consti- 
tutional provision  which  provides  that  no  person  shall  be 
deprived  of  his  property  "  without  due  process  of  law." 

In  Sheppard  v.  Steele  (43  N.  Y.,  52),  it  was  held  that  this 
statnte  was  not  unconstitutional  as  infringing  upon  the  right 
of  trial  by  jury.  As  appears  by  the  opinion  of  Judge 
FoLOEB,  it  was  claimed  on  the  argument  of  that  case,  by  the 
counsel  for  the  appellant,  that  the  statute  was  also  void 
because  it  deprived  a  person  of  property  without  due  process 
of  law.  While  this  latter  constitutional  provision  was  pro- 
bably not  much  discussed  before  the  court,  and  may  not 
have  been  paiiiicularly  considered  by  the  court,  yet  it  was 
involved  in  the  case  and  was  brought  to  the  attention  of  the 
court;  and  hence,  I  think,  we  should  hold  that  the  case 
determines  that  the  statute  under  consideration  is  not  in  con- 
flict with  either  of  the  constitutional  provisions  referred  to. 

K  this  were  an  open  question,  I  should  without  any  hesita- 
tion reach  the  same  conclusion.  An  approved  definition  of 
due  process  of  law  is  '^  law  in  its  regular  course  of  adminis- 
tration through  courts  of  justice."  (2  Kent  Com.,  13.)  It  need 
not  be  a  legal  proceeding  according  to  the  course  of  the  com- 
mon law ;  neither  must  there  be  personal  notice  to  the  party 
whose  property  is  in  question.  It  is  sufficient  if  a  kind  of 
notice  is  provided  by  which  it  is  reasonably  probable  that  the 
party  proceeded  against  will  be  apprised  of  what  is  going  on 
against  him,  and  an  opportunity  is  afforded  him  to  defend. 
{In  the  Matter  of  the  Empire  City  BamJcy  18  N.  Y.,  200 ; 
RoohjoeU  V.  Nea/ring,  36  N.  Y.,  302.)  It  matters  not  that  it 
may  be  difficult  for  him  to  defend  under  the  law,  so  long  as 
it  is  not  impracticable  for  him  to  do  so  by  the  use  of  such 
reasonable  efforts  as  the  owners  of  property  may  gener- 
ally be   supposed  to  be  capable  of.      His  opportunity  to 
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defend,    however,    mnat    not    be    merely    colorable    and 
illofiory. 

This  Btatnte  provides  for  notice  of  the  proceeding  by  pab- 
lieation^  under  saoh  circamstances  that  it  is  reasonably 
certain  that  tbe  opposite  party  wonld  be  apprUed  of  the 
daim  made  against  him.  And  it  provides  that  the  party 
may,  before  sale  of  the  property,  have  the  daim  and  right  to 
the  lion  litigated  by  giving  the  bond  required. 

It  is  claimed  that  the  party  is  deprived  of  dae  process  of 
law  because  he  is  first  required  to  give  a  bond  before 
he  can  defend  against  the  claim.  This  doubtless  pre- 
sents a  practical  difficulty  in  some  cases.  But  in  most 
cases  the  owner  of  the  property  can  give  the  bond, 
and  the  cases  would  be  very  rare  in  which  he  could  not  do  it. 
Laws  must  furnish  general  rules,  and  are  to  be  judged  by  their 
general  effects  and  tendencies,  and  not  by  the  particular  mis- 
diief  which,  under  possible  xurcumstances,  they  may  occasion. 

Laws  in  reference  to  cattle  distrained  damage  feasant,  in 
reference  to  strays,  and  to  enforce  the  responsibility  of  stock- 
holders in  banking  corporations,  under  chapter  226,  Laws  of 
1849,  are  quite  anomalous  in  their  operation  and  mode  of 
procedure,  and  yet  they  have  never  been  considered  as 
depriving  a  party  of  due  process  of  law. 

It  is  also  claimed  that  the  proceeding  which  resulted 
in  ^ving  the  bond  sued  on  was  void,  because  the  appli- 
cation to  the  county  judge  did  not  state  the  time  and  place 
of  filing  the  specification  of  the  daim.  Section  two  of 
the  act  reqiures  such  specification  to  be  drawn  up  and 
filed  only  in  case  of  the  departure  of  the  vessel  from  the 
port  at  which  the  debt  was  contracted.  And  as,  in  this  case, 
the  vessel  had  not  departed,  the  specification  was  not  necee- 
saiy  to  be  made  or  filed,  and  hence  was  not  required  to 
be  mentioned  in  the  application.  Besides,  the  giving  of 
the  bond  was  a  waiver  of  any  technical  defect  in  the  prior 
proceedings.  The  statute  creates  the  lien,  and  it  exists 
before  any  proceedings  are  instituted,  and  independently 
of  sudi  proceedings;  and  the  bond  is  conditioned  to  pay 
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the  lien  which  exUted  at  the  time  the  application  was  made. 
The  obligation  of  the  bond  can  therefore  be  discharged  only 
by  showing  that  no  debt  was  dne  or  that  no  lien  existed. 

The  remaining  questions  to  be  considered  in  this  ease  are 
more  seriou&  After  all  the  lumber  was  delivered,  the  plain- 
tiff settled  with  Caler,  and  took  his  note  for  the  amount  due 
him ;  he  took  it  to  the  bank,  and  learning  that  it  was  not 
drawn  right,  returned  it  to  Oaler.  He  then  had  another  note 
drawn,  and,  not  finding  Caler,  he  took  it  home,  and  his  son, 
as  is  claimed,  without  his  knowledge  or  consent,  took  it  and  got 
Oaler  to  sign  it.  The  son  kept  it  two  weeks  and  then  deliv- 
ered it  to  the  plaintiff,  who  then  first  knew  of  its  execution. 
The  note  is  dated  May  28,  1364,  payable  in  three  months 
from  date*  The  {daintiff  testified  that  he  did  not  accept  it  as 
payment,  but  that  he  kept  it  and  never  offered  to  return  it. 
The  application  to  the  county  judge  was  made,  the  warrant 
to  the  sheriff  was  issued,  the  vessel  was  seized,  and  the  bond 
sued  on  was  given  in  the  month  of  July,  and  this  action  was 
commenced  soon  thereafter. 

It  matters  not  that  the  plaintiff's  son  took  this  note  without 
his  knowledge  or  consent.  His  son  assumed  to  act  for  him, 
and  when  he  learned  what  his  son  had  done  for  him  he 
adopted  and  ratified  his  act  by  taking  and  keeping  the  note. 
Hence,  it  must  have  the  same  force  and  effect  as  if  the  plaintiff 
himself  had  taken  it.  It  did  not  operate  as  payment  of  the 
debt  for  which  it  was  given,  and  probably  did  not  destroy  the 
lien  upon  the  vessel,  as  that  could  continue  for  six  months 
notwithstanding  the  note.  But  it  extended  the  time  of  pay- 
ment of  the  debt  until  the  note  matured.  Such  is  always  the 
effect  of  a  note  upon  time  for  an  antecedent  debt,  and  here  there 
is  no  proof  even  that  the  parties  agreed  or  understood  that  it 
should  not  have  this  effect.  The  plaintiff  could  not  take  and 
hold  this  note,  and  secretly,  in  his  own  mind,  intend  that  it 
should  have  no  effect. 

Until  this  note  matured,  therefore,  the  plaintiff  couldf  not 
sue  Caler  for  the  debt,  and  he  could  not  institute  the  pro- 
ceeding before  the  county  judge  to  enforce  its  collection. 
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The  condition  of  the  bond  is  not  to  pay  claims  which  were  liens 
only,  bnt  snch  claims  as  were  both  due  and  liens  at  the  time 
the  application  to  the  connty  judge  was  made. 

The  proceeding  before  the  county  judge  was,  therefore, 
prematurely  instituted,  and  the  plaintiff  should  have  been 
nonsuited.  There  was  nothing  in  reference  to  this  question 
to  be  submitted  to  the  jury. 

Upon  the  trial  it  was  incumbent  upon  the  plaintiff  to  show 
that  this  lumber  had  actually  been  all  used  in  the  construction 
of  the  vessel  before  the  application  was  made  to  the  county 
judge  on  the  11th  of  July.  And  this  he  was  bound  to  do  by 
evidence  competent  as  against  the  defendants.  Whether  all 
this  lumber  was  used  in  the  construction  of  this  vessel  was 
seriously  controverted  upon  the  trial ;  and  to  prove  that  it 
was,  the  plaintiff  was  permitted,  against  the.  objection  of  the 
defendants,  to  give  evidence  of  the  declarations  and  admissions 
of  Galer  and  his  agent,  Minerly,  made  after  all  the  lumber 
had  been  delivered.  I  cannot  doubt  that  this  was  error. 
Caler  was  in  no  sense  the  agent  of  Moslfer.  He  had  a  con- 
tract to  build  the  vessel,  and  there  was  ^no  such  relation 
between  him  and  Mosher  as  would  make  his  declai-ations 
competent  against  the  latter,  and  they  were  no  part  of  any 
res  pestcB  so  as  to  make  them  competent.  They  were  not 
made  when  the  debt  was  contracted,  but  afterward.  Assume 
that  they  were  made  in  a  settlement  between  Caler  and  plain- 
tiff before  the  lumber  had  been  delivered  and  used,  they 
would  then  have  been  good  evidence  against  Caler  if  he  had 
been  a  party  to  ihe  record.  But  as  against  these  defendants 
the  delivery  and  use  of  the  lumber  must  be  proved  by  com- 
petent common-law  evidence,  and  cannot  be  established  by 
the  admissions  of  Caler  or  his  agent,  however  solemnly  made. 

Upon  the  two  grounds  discussed,  I  am  for  a  reversal  of  the 
judgment,  and  ordering  new  trial,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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Mart  A.  Potter,  sole  devisee,  etc.,  Respondent,  v.  Edward  '    Jg       ST^ 

Ellicb,  Appellant.  i    Ifj^^^ 

The  penoBal  representatives  of  a  deceased  vendor  are  necessary  parties  to 
an  action  to  compel  a  specific  performance  of  his  contract  of  sale. 
Where,  however,  the  heir  alone  is  made  defendant,  and  the  defect  appears 
npon  the  face  of  the  complaint,  if  no  demurrer  is  interposed  the  defect  is 
to  he  deemed  waived,  and  his  right  to  ohject  is  at  an  end. 

In  sach  an  action  against  the  heir,  the  complaint  alleged  the  appointment  of 
W.  and  R  as  administrators  of  the  deceased  vendor.  At  the  close  of  the 
testimony,  defendant's  counsel  moved  to  dismiss  complaint,  upon  the 
ground  that  said  W.  and  R  were  not  made  parties,  which  motion  was 
denied.  No  reference  was  made  in  the  motion  to  their  representative 
capacity.  Beldj  that  defendant  was  not  chaiged  with  the  protection  of  the 
rights  of  the  administrators,  and  could  only  complain  of  what  ii^nred  him ; 
that,  in  order  to  raise  the  question  upon  appeal  of  a  noncompliance  with  the 
requirements  of  section  132  of  the  Code,  which  directs  the  court,  where 
a  complete  determination  of  the  oontroveray  cannot  be  liad  without  the 
presence  of  other  parties,  to  cause  them  to  be  brought  in,  defendant 
should  have  called  the  court's  attention  thereto,  obtained  a  ruling  and 
taken  an  exception  upon  the  trial ;  and  that  the  motion  was  not  suffl-' 
ciently  specific  to  raise  the  question  and  give  defendant  the  benefit  of  an 
exception  that  the  administrators,  as  such,  were  not  made  parties. 

(Aigned  September  27, 1871 ;  decided  January  term,  1872.) 

Appeal  from  jadgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  district,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

This  is  an  action  against  the  heir  of  a  vendor,  to  compel 
the  specific  con  veyance  of  land.  The  executors  of  the  deceased 
vendor  are  not  made  parties.  The  litigation  at  the  trial  was 
chiefly  upon  the  claim  of  the  defendant  that  he  could  repu- 
diate the  contract  hecause  the  payments  were  not  made  at  the 
time  specified  in  the  contract.  The  complaint  alleged  the 
death  of  the  vendor,  and  the  appointment  by  the  surrogate 
of  St.  Lawrence  county  of  Charles  R.  Westbrook  and  John 
F.  Eossell  as  his  administrators  within  this  State,  which  was 
not  denied  in  the  answer.  Charles  B.  "Westbrook  was  the 
attorney  of  the  defendant  in  this  action. 
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At  the  close  of  the  testimony,  the  defendant's  attorney 
'^  mo^ed  to  dismiss  the  complaint,  on  the  ground  that  the  said 
Charles  R.  Westbrook  and  John  F.  Rossell  were  not  made 
parties  to  the  action."  The  motion  was  denied  by  the  referee, 
who  rendered  judgment  for  the  plaintiff  to  the  effect  that  the 
property  be  conveyed  by  the  defendant  to  the  plaintiff;  that 
the  money  paid  into  court  by  the  plaintiff  (upon  a  tender) 
remain  until  the  delivery  and  execution  of  the  said  deed  to 
the  plaintiff,  and  that  then  the  same  be  paid  to  the  adminis- 
trator of  EUice,  upon  application  for  the  same  to  the  court. 

Z.  HoBbrouck^  Jr,^  for  the  appellant.  The  administrators  of 
Edward  Ellice  were  necessary  parties,  and  should  have  been 
brought  in.  (2  R  S.,  5th  ed.,  170,  §  12 ;  Moore  v.  Bur- 
rows^ 34  Barb.,  173 ;  Lewis  v.  Smdthy  6  Seld.,  602,  510 ;  Smith 
V.  Gagey  41  Barb.,  60,  66 ;  Story's  Eq.  PL,  §  187 ;  Barb,  on 
Parties,  334 ;  Code,  §  122 ;  2  R.  S.  [Edm.  ed.],  202,  §  169 ; 
McMahon  v.  AUen^  12  How.,  39 ;  Swarthout  v.  Burr^  1  Barb., 
495 ;  Adams  v.  Oreen^  34  Barb.,  176 ;  Colant  on  Parties  in 
Eq.,  293 ;  Eevre  of  Dyer  v.  Potter ^  2  J.  Ch.,  152 ;  Dams  v. 
Mayor  of  New  York^  2  Duer.,  665 ;  Powell  v.  Pitchy  5  Duer., 
666 ;  7  Abb.,  223.)  Defendant  could  not  raise  the  question 
by  demurrer,  as  his  own  interests  were  not  affected.  {New- 
hold  V.  Warren^  18  Abb.,  80;  14  How.,  460.)  Plaintiff  can- 
not now  apply  to  have  parties  brought  in.    {Brown  v.  CoLiey 

1  E.  D.  Smith,  270 ;  Eetcham  v.  Zerega,  id.,  562.) 

&  W.  Ja^ckson  for  the  respondent.  The  case  is  a  proper  one 
for  a  decree  of  specific  performance.  (2  Story's  Eq.,  §§  776, 
776;  Willard  Eq.,  292;  Hwrrie  v.  Trcmp,  8  Paige,  423; 
YoarKeee  v.  Demyn^  2  Barb.,  48 ;  19  Vesey,  220 ;  16  Beav., 
69,  60 ;  Edgerton  v.  Peokhamj  11  Paige,  352.)  The  action 
was  properly  brought  against  the  vendor  as  heir-at-law.  {Swart- 
Jurat  V.  Bv/rr^  1  Barb.,  449 ;  Moore  v.  Bv/rrows,  34  Barb.,  175 ; 

2  R.  S.,  §  169  ;  1  Serg.  on  Vendors,  264.)  Defendant  cannot 
now  raise  the  objection  of  non-joinder  of  the  administrators. 
(§§  144, 147, 148 ;  Palm^  v.  Dams,  28  N.  Y.,  246  ;  Moore 
V.  Burrowsy  34  Barb.,  175 ;  39  N.  Y.,  49,  287.) 
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Hunt,  C.  It .  is  difficult  to  say  that  this  ^action  is  well 
brought,  the  administrators  of  Mr.  EUice  not  being  made 
parties.  The  heir  of  Mr.  Ellice  holds  the  legal  title,  in  trust, 
to  convey  the  same  to  the  vendee  upon  performance  of  the 
conditions  of  the  contract.  He  is  a  mere  instrument,  having 
no  real  interest  in  the  matter  in  a  case  where  the  contract  is 
performed.  The  administrators  are  the  real  parties  in  inte- 
rest.  Both  by  the  statute  and  the  common  l^w  the  interest 
in  the  contract  passes  to  them.  They  are  the  parties  to 
whom  the  money  is  to  be  paid,  and  who  have  the  entire  bene- 
ficial interest  in  the  contract.  Their  discharge  or  receipt  is  a 
necessary  muniment  to  the  vendee.  They  are  the  parties  not 
only  who  receive,  but  who  are  to  settle  or  tOs  contest,  as  the 
case  may  be,  4;he  amount  to  be  paid  by  the  vendee  in  falfiU- 
ment  of  his  contract.  "No  one  else  can  legally  adjust  the 
amount  to  be  paid,  or  acquit  for  the  payment.  (2  li.  S.,  83 ; 
id.,  194,  §  169  ;  Hmens  v.  PaMerson^  43  N.  Y*,  221 ;  Lewis 
V.  Smithy  6  Seld.,  502,  610 ;  1  Sug.  on  Vend.,  264 ;  Calvert  on 
Parties  in  Eq.,  827.)  The  administrators  are  parties,  without 
whose  action  some  of  the  most  important  points  cannot  be 
determined.  Among  these  are  the  existence  of  the  contract 
and  the  amount  to  be  paid  in  fulfillment  of  its  terms.  Admit- 
ting these  general  rules,  the  court  below  supposed  that  reasons 
existed  why  they  should  not  control  the  present  case.  Among 
other  things,  it  is  said  that  the  personal  representatives  of  the 
vendor  were  tendered  the  amount  claimed  to  be  due  upon  the 
contract,  according  to  their  own  statement  of  the  amount 
due.  How  has  this  been  established,  and  by  whom !  By 
witnesses  in  a  suit  to  which  the  administrators  were  not 
parties.  This  is  a  loose  rule,  by  which  the  parties  are  to  be 
bound,  and  their  rights  cut  off  by  testimony  in  suits  to  which 
they  are  not  parties,  and  in  which  they  have  no  opportunity 
to  establish  their  rights. 

It  is  said,  also,  that  Mr.  Westbrook,  one  of  the  adminis- 
trators, is  also  the  defendant's  attorney  in  this  suit.  All  we 
know  is,  that  a  gentleman  by  the  name  of  Charles  R.  West- 
brook  is  one  of  Mr.  EUice's  administrators,  and  that  a  gentle- 
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man  of  the  same  name  appears  as  an  attorney  in  this  suit. 
This  is  an  accidental  circumstance^  which  cannot  affect  the 
rule  of  law  or  alter  the  general  principle.  Mr.  Bossell  is  one 
of  the  administrators,  but  not  one  of  the  attorneys.  He  may 
be  the  one  administrator  who  knows  the  facts  of  the  case,  and 
who  is  kept  in  ignorance  of  the  present  proceeding,  by  which 
they  are  to  be  affected. 

It  is  further  stated  in  the  opinion  below  that  where  the 
vendee  and  the  heir  are  the  only  parties,  a  judgment 
might  be  made  saving  and  protecting  the  rights  of  the 
administrators,  to  wit :  the  right  to  litigate  the  amount  of  the 
purchase-money  and  the  protection  of  the  heir  for  its  pay- 
ment If  a  judgment  w«re  thus  rendered,  it  is  quite  possible 
that  a  purchaser  under  the  judgment  would  be  held  to  have 
notice  and  to  buy*  subject  to  those  reservations.  This  is  not, 
however,  a  practical  question  in  the  present  case.  The 
amount  of  the  purchase-money  due  is  absolutely  fixed  by  the 
judgment,  and  upon  payment  of  the  amount  to  the  clerk  the 
plaintiff  is  entitled  to  his  deed,  free  from  all  question  or  con- 
dition. There  are  no  reservations  or  restrictions  contained 
in  the  judgment  entered  in  this  case. 

Upon  the  abstract  question  discussed,  I  find  great  difScuIty 
in  sustaining  the  judgment.  I  apprehend,  however,  that  the 
point  discussed  has  not  been  so  presented  that  it  is  neces- 
sarily or  fairly  in  the  case.  On  the  evidence  as  it  is  before 
us,  there  is  no  reason  to  suspect  fraud,  collusion,  or  that  the 
omission  is  other  than  an  error  in  pleading.  As  I  have 
already  shown,  this  may  be  otherwise,  but  there  is  nothing 
here  to  make  us  suspect  that  the  case  is  other  than  a  fiur  one, 
and  that  the  amount  has  been  properly  ascertained. 

All  the  facts  are  set  forth  in  the  complaint,  and  the 
respondent  alleges  that  if  the  administrators  were  necessary 
parties,  the  objection  should  have  been  taken  by  demurrer. 
(Code,  §§  148  to  148.)  It  is  provided  by  these  sections  that  the 
defendant  may  demur  to  the  complaint  when  it  shall  appear  on 
the  fs^e  thereof.  4th.  That  there  is  a  defect  of  parties,  plaintiff 
or  defendant    It  is  further  provided  that  if  such  objection  be 
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not  taken  by  demurrer,  the  defendant  shall  be  deemed  to 
have  waived  the  same.  It  has  been  many  times  decided  that 
the  term  defect  of  parties  applies  to  a  case  where  there  are 
too  few  named ;  where  some  are  omitted^  who  should  have 
been  made  parties,  {Palmer  v.  Davisy  28  N.  Y.,  242 ;  De 
Puy  V.  Strong,  37  id.,  372 ;  Fiaher  v.  HdU,  41  N.  Y.,  416.) 
The  present  is  a  case  where  the  defect  is  not  the  want  of 
facts  sufficient  to  constitute  a  cause  of  action.  All  the  &ct6 
are  stated  that  exist,  and  they  are  enough  to  give  a  cause  of 
action.  The  only  difficulty  is  that  more  persons  should  have 
been  made  defendants  to  answer  to  the  complaint.  This 
defect  was  apparent  on  the  face  of  the  complaint.  A 
demurrer  should  have  been  interposed,  and  for  the  want  of  it 
the  defect  is  to  be  deemed  waived.  So  far  as  the  defendant 
is  concerned,  he  cannot  complain  that  the  defect  is  waived. 
Sis  right  to  object  is  at  an  end.  If  the  administrators  should 
think  the  case  one  requiring  action  on  their  part,  a  new  ques- 
tion would  be  presented,  which  we  are  not  called  upon  now 
to  consider.  I  do  not  see  that  they  are  cut  off  from  their 
action  by  anything  that  has  occurred. 

Another  section  of  the  Code  (§  122)  enacts  that  ^^  the  court 
may  determine  any  controversy  between  the  parties  before  it, 
when  it  can  be  done  without  prejudice  to  the  rights  of  others, 
or  by  saving  their  rights ;  but  when  a  complete  determination 
of  the  controversy  cannot  be  had  without  the  presence  of 
other  parties,  the  court  must  cause  them  to  be  brought  in." 
The  attention  of  the  court  below  does  not  appear  to  have  been 
caUed  to  this  section;  nor  was  any  request  made  that  the 
cause  should  stand  over  to  add  parties.  The  only  reference 
to  this  branch  of  the  case  was  in  a  motion  to  dismiss  the 
complaint.  The  defendant's  attorney  is  not  charged  with 
the  defence  of  or  the  protection  of  the  rights  of  the  adminis- 
trators. He  appears  for  the  heir  only,  as  does  his  counsel 
here.  He  can  complain  only  of  what  injures  his  client.  He 
has  nothing  to  do  with  other  interests.  If  the  defendant  has 
any  interest  in  the  provisions  of  this  section,  he  should  have 
made  a  point  upon  it  at  the  trial,  asked  a  ruling  and  taken 
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Ma  exception.    He  did  not  do  this,  and  he  cannot  now 
allege  the  want  of  the  action  as  error. 

The  reference  to  this  subject  at  the  trial  is  contained  in  the 
following  paragraph  of  the  case :  '^  The  defendant  then  moved 
to  dismiss  the  complaint  on  the  ground  that  the  said  Charles 
B.  Westbrook  and  John  F.  Bossell  were  not  made  parties  to 
the  action.  This  question  was  argued  before  the  referee,  and 
at  a  subsequent  day  the  referee  delivered  his  report  in  writ- 
ing. *  *  *  The  defendant  excepted  to  the  decision  of 
the  referee  that  the  administrators  of  Edward  EUice  are  not 
necessary  parties  to  this  action."  In  the  motion  to  dismiss, 
"Westbrook  and  Rossell  are  named  personally,  with  no  refer- 
ence to  them  as  administrators.  "Westbrook  was  attorney  as 
well  as  administrator ;  and  the  party  who  wishes  the  advan- 
tage of  an  exception  must  specify  in  his  motion  exactly  what 
he  claims  to  have.  His  motion  and  his  exception  must  cor- 
respond. It  is  not  good  practice  to  name  in  a  motion  West- 
brook  and  Kossell  as  proper  parties,  and  to  except  because  the 
administrators  of  EUice  are  not  made  parties. 

I  am  of  opinion  that  the  objection  discussed  was  not  pro- 
perly before  the  court,  and  that  the  judgment  should  be 
affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


The  CAMBBmoB  Yallet  Bank,  Eespondent,  v,  Ayejby  S. 

Delano  et  al..  Appellants. 

Sabah  C.  Worrell,  by  guardian,  etc.,  Bespondent,  v.  The 
ExoHANQE  Bank  of  Lockfobt  et  al..  Appellants. 

A  purchaser  of  land  is  chargeable  with  notice  by  implication  of  eyeiy  fact 
affecting  the  title,  which  would  be  discovered  by  an  examination  of  the 
deeds  or  other  mimiments  of  title  of  his  vendor,  and,  where  he  has 
knowledge  of  any  facts  sufficient  to  put  a  prudent  man  upon  an  inquiiy, 
which,  if  prosecuted  with  ordinary  diligence,  would  lead  to  actual  notice 
of  some  rights  or  title  in  conflict  with  that  he  is  about  to  purchase,  the 
law  will  presume  he  made  the  inquiry,  and  will  charge  him  with  the 
notice  he  would  have  received  if  he  had  made  it. 
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No  more  than  ordinaiy  prudence  and  diligence  is  required,  however,  and 
where,  therefore,  the  vendor's  deed  refers  to  an  incumbrance  upon  the 
land,  the  fact  that  the  incumbrance  described  was  discharged  of  record 
prior  to  the  execution  of  such  deed,  is  not  sufficient  to  chaise  a  purchaser 
with  constructive  notice  of  the  existence  of  another  and  entirely  diffeiv 
ent  lien,  which  nowhere  appears  upon  record  as  a  charge  upon  the  pre- 
mises. 

G.  M.  died  seized  of  certain  premises  situate  partly  in  Orleans  and  partly 
in  Niagara  counties.  Upon  a  portion  of  the  premises  in  Orleans  county 
was  a  mortgage  of  $2,160;  upon  a  portion  in  Niagara  was  a  nominal 
mortgage  of  (1,690,  which  was  inoperative,  but  recorded  and  an  apparent 
lien.  After  the  death  of  G.  M.,  actual  partition  was  made  of  the  lands 
among  the  heirs,  and,  to  equalize  the  division,  the  commissioners  intended 
to  charge  upon  two  of  the  shares,  which  were  portions  of  the  lands  in 
Niagara  county,  the  payment  of  the  $2,160  mortgage,  leaving  the  portion 
in  Orleans  county  freed  thereirom ;  but,  by  mistake,  they  named  and 
described  the  $1,6^  mortgage,  and  the  same  mistake  was  repeated  and 
included  in  the  decree.  D.  contracted  to  purchase  the  shares  in  Niagara 
county,  assuming  and  agreeing  to  pay  the  $1,690  mortgage.  Prior  to 
his  receiving  deeds,  the  mistake  was  discovered,  and  upon  the  heirs  mak- 
ing up  the  difference,  D.,  by  parol,  assumed  and  agreed  to  pay  the  $2,160 
mortgage,  and  the  $1,690  mortgaga  was  satisfied  and  discharged  of  record, 
but,  upon  drawing  the  deed,  the  mistake  was  repeated  and  the  lands  were 
deeded  to  D.,  subject  to  the  $1,690  mortgage.  D.  sold  and  conveyed, 
without  mention  of  either  mortgage.  In  an  action  brought  by  W.,  own- 
ing the  premises  in  Orleans  county,  to  relieve  them  of  the  $2,160  mort- 
gage, and  to  chai^  the  mortgage  debt  primarily  upon  the  lands  in 
Niagara, — EM  that  there  was  nothing  appearing  in  the  papers  or  upon 
the  records  sufficient  to  put  D.'s  grantee  or  subsequent  grantees  or  mort- 
gagees upon  inquiry  or  to  charii^e  them  with  constructive  notice  of  the 
fact  that  the  lands  conveyed  by  D.  w^re,  as  regards  hhn,  subject  to  the 
payment  of  said  mortgage. 

(Argued  September  28, 1871 ;  decided  January  term,  1872.) 

Appeal  from  jadgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  eighth  jadicial  district,  afltening  a 
judgment  of  foreclosnre,  etc.,  entered  on  a  report  of  a  referee. 

The  action  of  the  Cambridge  Valley  Bank  was  brought  to 
foreclose  a  mortgage. 

The  action  of  Sarah  C.  Worrell  was  brought  to  relieve  the 
mortgaged  premises,  and  charge  the  mortgage  debt  primarily 
on  other  lands. 

The  mortgage  sought  to  be  foreclosed  was  made  by  Gad 
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Mather  and  wife  to  Washington  Hunt,  president  of  the  Lock- 
port  Bank  and  Trust  Company,  dated  October  4,  1888,  to 
secure  the  payment  of  $2,160,  with  interest,  recorded  in 
Orleans  county,  October  9,  1838,  in  book  No.  12,  page  394. 

The  premises  described  in  the  viortgage  contained  about 
ninety-five  acres  of  land,  situate  in  the  county  of  Orleans. 
This  mortgage  was  assigned  to  the  Cambridge  Valley  Bank, 
the  plaintiff  in  the  first  suit.  Sarah  C.  Worrell,  the  plaintiff 
in  the  second  suit,  put  in  an  answer  to  the  complaint  in  the 
foreclosure  action,  alleging  (with  other  defences  not  now 
insisted  on)  certain  facts,  showing  that  other  lands,  situate  in 
Niagara  county,  owned  by  Gad  Mather  when  he  made  the 
said  mortgage,  should  be  first  sold  to  satisfy  that  mortgage. 

None  of  the  other  defendants  answered. 

Sarah  C.  Worrell  soon  afterward  commenced  her  action 
against  the  Cambridge  Yalley  Bank,  the  Exchange  Bank  of 
Lockport,  John  Comes,  Buel  P.  Barnes  and  others,  claiming 
to  have  the  premises  described  in  the  mortgage,  which  are 
situate  in  Orleans  county,  relieved  from  the  lien  of  said  mort- 
gage, and  that  other  lands,  situate  in  Niagara  county,  be 
charged  therewith,  and  sold  to  satisfy  it. 

Each  of  the  defendants  above  named,  answered  the  com- 
plaint of  Sarah  C.  Worrell  separately.  The  said  two  actions 
were  referred  to  the  same  referee  and  tried  together. 

The  referee  reported  the  following  facts  and  conclusions  of 
law,  viz. :  Gad  Mather  died  in  April,  1841,  seized  of  a  farm 
of  413  acres,  situate  partly  in  Orleans  county  and  partly  in 
Niagara  county.  He  had  executed  the  following  mortgages 
on  different  parcels  of  the  said  land :  July  28, 1837,  a  mort- 
gage for  $408,  with  interest,  to  the  loan  commissioners  of 
Niagara  county,  on  fifty  acres  from  the  north  part  of  the  land 
in  Niagara  county,  designated  in  the  records  of  said  commis- 
sioners as  No.  57.  October  4, 1838,  a  mortgage  for  $2,160, 
with  interest,  to  Washington  Hunt,  president  of  the  Lock- 
port  Bank  and  Trust  Company,  on  ninety-five  acres  of  the 
land  in  Orleans  county,  being  the  mortgage  in  question* 
October  4,  1838,  another  mortgage  to  Washington  Hunt, 
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president,  etc.,  for  $1,690,  with  interest,  on  106  acres,  situate 
in  Niagara  county,  recorded  in  that  county,  October  6,  1838, 
in  Book  16,  page  481. 

The  mortgage  for  $408  was  satisfied  and  discharged  of 
record,  November  11th,  1855. 

The  mortgage  for  $1,690  never  became  operative,  no  con- 
sideration having  been  paid  or  received,  but  remained  as  an 
apparent  lien  until  June  8th,  1855,  when  it  was  satisfied  and 
discharged  of  record. 

In  December,  1852,  the  said  farm  was  owned  by  Bobert 
Worrell,  Lucina  Gale,  Susan  A.  Mather  and  Sarah  A. 
Mather,  as  tenants  in  common,  and  the  said  Bobert  Worrell 
then  commenced  an  action  for  partition  against  his  co-tenants. 
Actual  partition  was  made  by  commissioners  appointed,  and 
their  report  was  confirmed,  judgment  entered  and  the  roll 
filed  on  the  3d  of  May,  1854,  in  the  office  of  the  clerk  of 
Niagara  county. 

Bobert  Worrell  alleged  in  his  complaint  in  the  partition 
suit,  which  was  part  of  the  said  judgment  roll  that 
the  premises  were  incumbered  by  the  said  mortgage 
for  $1,690.  The  report  of  the  commissioners  states 
that  the  mortgage  for  $408  and  that  for  $1,690  are  incum- 
brances, describing  the  parties,  the  date,  and  the  book  and 
page,  where  recorded  correctly.  The  report  further  states  that, 
in  making  partition,  the  commissioners  took  these  two  mort- 
gages into  account,  and  charged  the  payment  thereof  to  the 
persons  to  whom  the  premises  affected  thereby  were  allotted. 
The  amount  due  thereon,  with  interest,  was  stated  at 
$3,072.84,  and  charged  upon  the  shares  of  Susan  A.  and 
Sarah  A.  Mather. 

The  lands  allotted  to  Bobert  Worrell  were  situated  in 
Orleans  county,  and  included  the  ninety-five  acres  embraced 
in  the  mortgage  for  $2,160,  but  neither  the  report  of  the  com- 
missioners nor  the  judgment  in  partition  mention  or  refer  to 
this  mortgage.  The  shares  of  Bobert  Worrell  and  Lucina 
Gale  were  not  charged,  or  intended  to  be  charged,  with  any 
incumbrance. 
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The  referee  in  these  actions  finds  and  reports  that  the  com- 
missioners in  partition,  by  mistake,  specify  the  mortgage  for 
$1,690  in  their  report,  instead  of  the  mortgage  for  $2,160, 
and  the  same  mistake  is  followed  and  included  in  the  judg- 
ment in  partition. 

On  the  11th  of  May,  1855,  Avery  S.  Delano  contracted 
to  purchase  and  then  took  possession  of  the  lands  so  allotted 
to  Lucina  Gale,  Susan  A.  and  Sarah  A.  Mather,  at  the  price 
of  sixty  dollars  per  acre,  and,  as  part  of  the  purchase-money, 
assumed  to  pay  the  said  two  mortgages  of  $408  and  $1,690. 
The  said  mistake  had  been  then  discovered,  and  he  purchased 
with  full  knowledge  of  it;  and  the  proportion  of  the  excess  which 
each  of  the  said  co-tenants  should  have  paid,  or  which  should 
have  been  charged  on  their  respective  shares,  was  fixed  and 
agreed  on ;  and  it  was  agreed  between  them  and  said  Delano 
that  he  should  pay  off  the  whole  of  the  incumbrance,  and 
should  be  credited  for  the  proportion  of  such  excess  to  be 
borne  by  Susan  A.  and  Sarah  A.  Mather,  upon  the  purchase- 
price  payable  to  them,  and  that  Robert  Worrell  should  pay 
his  proportion  of  such  excess  to  said  Delano.  In  pursuance 
of  said  agreement,  Bobert  Worrell  paid  liiin  $149.57  for  his 
proportion,  and  Delano  assamed  the  payment  of  the  mort- 
gage for  $2,160,  as  part  of  the  purchase-price  of  the  premises 
which  he  had  agreed  to  purchase.  By  his.proeurement,  it  was 
assigned  to  the  Cambridge  Valley  Bank,,  August  22d,  1855. 

On  the  11th  of  June,  1855,  Lucina  Gale  and  Susan  A. 
Mather  executed  their  deed,  of  the  parts  of  the  said  farm 
allotted  to  them,  to  said  Delano,  expressing  therein  that  it 
was  subject  to  two  mortgages,  one  to  the  loan  commissioners 
for  $408,  and  "  the  other  made  by  Gad  Mather  to  Washing- 
ton Hunt,  president  of  the  Lockport  Bank  and  Trust  Com- 
pany, to  secure  $1,690,  dated  October  4,  1838,  recorded  in 
Niagara  county  clerk's  office,  in  book  of  mortgages  No.  16,  on 
page  481."  The  referee  finds  that  the  mortgage  for  $1,690 
was  described  in  the  said  deed  by  mistake,  instead  of  the  said 
mortgage  for  $2,160. 

This  deed  was  recorded  on  the  day  of  its  date  in  the  clerk's 
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office  of  Niagara  county.  Delano  at  the  same  time  executed 
his  bond  and  mortgage  to  Susan  A.  Mather  for  $5,842,  with 
interest,  dated  May  11th,  1855,  recorded  the  same  day  in 
Niagara  county,  upon  the  premises  so  conveyed  by  her,  to 
secure  part  of  the  purchase  price.  Sarah  A.  Mather  was  a 
minor,  and  proceedings  were  had,  and  a  special  guardian 
appointed,  by  an  order  of  the  Supreme  Court,  to  convey  her 
real  estate.  In  the  petition  in  said  proceeding,  it  was  stated, 
among  other  things,  ^'that  her  share  is  subject  to  and 
charged  with  the  payment  of  about  $2,000  upon  two  mort- 
gages made  by  Gad  Mather,  the  father  of  said  infant,  and 
which  mortgages  are  now  due,  etc.,  and  that  the  holder  of 
one  of  said  mortgages  requires  the  same  to  be  paid  in  a  few 
months." 

The  court  ordered  that  Delano  pay  down  the  amount  which 
the  infant,  Sarah  A.,  was  bound  to  pay  on  these  mortgages, 
$2,168,  and  the  residue,  $5,832,  with  interest,  was  to  be 
secured  by  mortgage  on  the  land  conveyed  by  her. 

The  special  guardian  was  ordered  to  convey  the  land  belong- 
ing to  the  infant  to  Delano,  on  his  complying  with  these 
terms,  and  the  deed  and  mortgage  were  duly  executed, 
delivered  and  recorded. 

The  referee  further  finds  that  Delano  did  not,  in  fact,  pay 
any  part  of  the  consideration  of  this  deed,  except  by  execu- 
tmg  his  mortgage  upon  the  premises,  so  conveyed,  for  $5,832, 
and  by  assuming  to  pay  the  balance  of  said  consideration 
upon  the  mortgage  for  $2,160.  This  deed  and  the  mortgage 
bear  date  the  1st  day  of  December,  1855,  and  are  recorded 
in  Niagara  county,  January  28, 1856.  Delano  had  at  this 
time  paid  the  mortgage  for  $408,  and  had  reduced  the 
mortgage  for  $2,160,  by  payments,  to  $1,910,  He  never  paid 
anything  further  on  account  of  the  principal,  although  he 
afterward  paid  interest ;  and  he  never  paid  any  further  sum 
on  the  purchase-price  of  the  said  farm. 

The  said  mortgage  to  Sarah  A.  Mather  was  in  February, 
1861,  sold  and  assigned  to  the  Exchange  Bank  of  Lockport, 
and  in  December,  1862,  the  said  mortgage  to  Susan  A.  Mather 
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was  also  sold  and  assigned  to  the  said  Exchange  Bank.  These 
assignments  were  duly  recorded  in  Niagara  county. 

On  the  Ist  of  May,  1856,  Delano  executed  a  mortgage  to 
the  said  Exchange  Bank,  on  the  lands  so  sold  and  conveyed 
to  him,  for  the  sum  of  $25,000,  recorded  in  Niagara  county, 
May  3d,  1856.  This  mortgage  was  to  secure  present  and 
future  advances. 

On  the  18th  of  May,  1857,  Delano  sold  and  conveyed  the 
said  lands  to  John  Comes,  by  deed  dated  that  day,  and  duly 
recorded  in  Niagara  county.  Comes  paid  Delano  $2,000  in 
cash,  and  assumed  the  payment  of  the  two  mortgages  to  Susan 
A.  and  Sarah  A. 'Mather,  for  $5,832  each,  aud  the  said  mort- 
gage for  $25,000,  on  which  the  sum  of  $12,000  was  owing  to 
tlie  Exchange  Bank ;  and  for  the  last  mentioned  sum  he  exe- 
cuted his  own  mortgage  to  that  bank,  which  was  duly  recorded 
in  Niagara  county  on  the  8th  of  June,  1857,  and  the  mort- 
gage for  $25,000  was  then  satisfied  of  record. 

On  the  3l8t  of  December,  1857,  Comes  sold  and  conveyed 
the  same  lands  to  Buel  F.  Barnes  for  $2,000  in  cash,  and  he 
assumed  the  said  two  mortgages  for  $5,832,  and  the  said  mort- 
gage for  $12,000.  This  deed  was  duly  recorded  in  Niagara 
county. 

The  said  Exchange  Bank  foreclosed  the  said  mortgage  for 
$12,000,  in  1862,  and,  upon  a  sale  under  the  judgment  of 
foreclosure  in  that  action,  purchased  the  said  lands  at  the  price 
of  $10,000,  and  the  deed  to  the  said  bank  was  duly  recorded 
in  Niagara  county,  August  12,  1862. 

The  referee  finds  that  neither  the  Exchange  Bank  nor  its 
officers,  nor  said  Comes,  nor  said  Barnes  had  any  knowledge 
or  notice  (other  than  such  constractive  notice,  if  any,  as  the 
law  would  presume  to  be  given  by  the  proceedings  in  parti- 
tion, and  the  proceedings  for  the  sale  of  the  infimt's  estate, 
as  above  mentioned)  of  the  mistake  in  providing  for  the 
payment  of  the  mortgage  for  $1,690,  instead  of  that  for 
$2,160 ;  nor  that  the  mortgage  for  $2,160  was  intended  to 
have  been  made  a  charge  upon  the  premises  allotted  to  Susan 
A.  and  Sarah  A.  Mather ;  nor  that  the  said  mortgage  was 
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oxipaid;  nor  that  the  sums  so  adjudged  to  be  paid  by  the 
said  Susan  A.  and  Sarah  A.  for  equality  of  partition  were 
unpaid  ;  nor  that  the  mortgage  for  $2,160  was  in  any 
manner  an  equitable  lien  or  charge  upon  the  lands  so  con- 
veyed to  Comes ;  nor  that  Sarah  G.  Worrell  had  or  claimed 
any  interest  in  or  lien  upon  said  lands,  nor  of  the  equities 
claimed  by  her  in  her  complaint. 

Eobert  Worrell  died  in  1861,  seized  of  the  land  so  allotted 
to  him,  leaving  the  said  Sarah  0.  Worrell  his  only  child  and 
heir-at-law. 

The  referee  found  that  there  was  due  on  the  mortgage  for 
$2,160,  held  by  the  Cambridge  Yalley  Bank,  the  sum  of 
$1,910  of  principal,  and  interest  from  the  first  day  of  June, 
1860,  to  the  date  of  his  report,  August  15th,  1863,  together 
amounting  to  the  sum  of  $2,838.97.  As  conclusions  of  law 
the  referee  found : 

1.  That  the  Cambridge  Yalley  Bank  was  entitled  to  judg- 
ment of  foreclosure  for  the  said  sum  reported  due,  with 
interest  from  the  date  of  the  report,  and  costs  in  both  actions. 

2.  That  the  parties  specifically  named  in  the  action  of 
Sarah  C.  Worrell,  except  the  Cambridge  Yalley  Bank, 
acquired  their  interests  and  titles,  with  constructive  notice, 
by  reason  of  said  proceedings  in  partition,  and  said  proceed- 
ings to  sell  said  infant's  estate;  that  said  premises  were 
charged  with  and  subject  to  the  payment  of  said  mortgage 
for  $2,160  under  the  said  proceedings,  and  it  was  an  incum- 
brance thereon. 

3.  Directs  judgment  of  foreclosure,  etc.  That  the  sums 
charged  upon  the  shares  allotted  to  the  said  Susan  A.  and 
Sarah  A.  Mather  be  collected  by  a  sale  of  said  shares  respeo- 
tively ;  and  if  those  lands  should  prove  insufficient,  that  the 
balance  be  collected  by  a  sale  of  the  lands  allotted  to  Bobert 
Worrell  and  Lucina  Gale,  in  certain  proportions,  according 
to  their  respective  interests,  and  that  Sarah  C.  Worrell  have 
judgment  for  the  sale  of  the  premises  in  the  order  mentioned, 
with  costs,  etc. 
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The  said  defendants  excepted  to  each  of  the  said  concla* 
sions  of  law. 
Judgment  was  entered  in  accordance  with  report. 

JFrcmoia  Keman^  for  the  appellants. 

Z.  F.  Boweriy  for  the  respondent  the  Cambridge  Yalley 
Bank. 

« 

Amasa  J.  Pa/rher^  for  the  respondent,  Sarah  0.  Worrell. 
The  defendants,  who  acquired  title  to  the  lands  aUotted  to 
Sarah  A.  and  Susan  A.  Mather,  took  the  same  with  construc- 
tive notice  that  they  were  subject  to  the  payment  of  the 
$2,160  mortgage.  (2  Wash,  on  Eeal  Prop.,  694,  §  63;  2 
Greenl.  Crim.,  865,  note  1 ;  ColcJ^augh  v.  Sleemmiy  3  Bligh., 
181 ;  Story's  Eq.  Jur.,  note  4  to  §  1132 ;  £rathwaite  v. 
Britain^  2  Keen,  222 ;  Gardner  v.  Gardner ^  3  Mason,  218 ; 
Potter  V.  Gardner,  12  Wheat.,  498 ;  Andrews  v.  Bpa/rhawk, 
13  Pick.,  401 ;  Brueh  v.  Ware,  15  Peters,  111 ;  Reed&r  v. 
Bv/rr,  4  Ham.,  446 ;  3  J.  Oh.,  346.)  The  judgment  declares 
these  shares  exceed  the  interests  of  those  to  whom  they  were 
allotted  to  the  amount  they  were  adjudged  to  pay,  and  it  is 
expressly  charged  upon  them  ;  as  the  amount  is  unpaid,  the 
charge  remains  unsatisfied.  {Bloom  v.  Burdick,  1  Hill,  141 ; 
U.  S.  Digest,  353,  PL,  19  ;  10  id.,  343,  PL,  23 ;  11  id.,  353, 
PL,  18, 19,  20;  13  id.,  511,  PL,  8, 14;  id.,  468,  PL,  16, 19; 
Corrister  v.  Gaffney,  21  Barb.,  14, 16.)  The  mis-description 
may  be  helped  by  parol  evidence.  (  Wood  v.  Le  Ba/ron,  8  Gush., 
471.)  The  conveyance  of  the  infant's  share  is  void,  unless 
the  order  authorizing  it  is  complied  with.  {Swartiiout  v.  Swart- 
hout,  7  Barb.,  354 ;  1  Seld.,  301 ;  Brathwaite  v.  Brita/in,  1 
Keen,  206 ;  2  Wash.,  538,  §  6.) 

Leokabd,  C.  There  were  three  clear  mistakes  in  respect 
to  charging  the  mortgage  for  $2,160,  now  sought  to  be  fore- 
closed, upon  the  lands  allotted  by  the  judgment  in  partition 
to  Susan  A.  and  Sarah  A.  Mather :  First,  in  the  report  of  the 
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oommifisioners,  and  in  the  judgment  roll  in  partition,  whereby 
an  inoperative  mortgage  for  $1,690  was  expressly  charged 
upon  their  lands,  instead  of  that  for  $2,160,  which  was 
actually  outstanding  and  unpaid,  although  on  different  pre- 
mises ;  second,  in  the  proceedings  for  the  appointment  of  a 
special  guardian,  and  for  the  sale  of  the  lands  allotted  to 
Sarah  A.  Mather,  in  omitting  to  name  the  said  mortgage  for 
$2,160  specifically,  as  having  been  charged  in  part  upon  her 
said  lands  by  the  said  judgment  in  partition ;  third,  in  the 
deeds  from  Susan  A.  Mather  and  Lucina  Oale  to  Avery  S. 
Delano,  in  stating  expressly  that  the  lands  thereby  conveyed 
were  subject  to  the  said  mortgage  for  $1,690,  and  omitting  to 
state  that  the  lands  were  subject  to  that  for  $2,160.  The 
first  two  mistakes  probably  arose  from  ignorance  of  all  parties 
interested  as  to  the  true  state  of  the  facts  and  the  want  of 
proper  investigation.  I  infer  that  the  parties  knew  nothing 
of  the  mortgage  for  $2,160.  They  were  not  aware  of  the 
mistake  or  the  real  facts  in  respect  to  the  two  mort- 
gages, so  far  as  it  appears  from  the  case  or  the 
report  of  the  referee,  until  about  the  time  of  the 
contract  for  the  sale  to  Delano,  in  May,  1855.  The  mistake 
was  then  settled  among  the  parties,  each  agreeing  to  bear  a 
proportionate  share  of  the  excess  in  amount  of  the  larger  mort- 
gage. Delano,  as  is  found  by  the  referee,  agreed  to  assume 
the  mortgage  for  $2,160,  as  part  of  the  consideration  to  be 
paid  by  him  for  the  lands  purchased  of  Susan  A.  and  Sarah 
A.  Mather  and  Lucina  Gale.  In  preparing  the  deed  to 
Delano,  the  lesser  mortgage  for  $1,690  was  stated  as  one  of 
the  incumbrances  which  he  assumed,  instead  of  that  for 
$2,160.  This  latter  mistake  was  a  palpable  blunder,  made 
with  full  knowledge  of  the  real  facts.  If  the  question  was 
to  be  considered  with  regard  to  the  rights  of  Delano  as  pur- 
chaser, the  case  would  be  free  of  any  difficulty.  The  question 
now  is,  whether  there  is  any  constructive  notice  arising  fi-om 
the  face  of  the  records  in  the  partition  suit,  or  the  proceed- 
ings to  appoint  a  special  guardian  and  to  authorize  the  sale  of 
the  lands  of  an  infant  owner,  or  from  the  deeds  to  Delano, 
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whereby  the  subsequent  purchasers  and  mortgagors  of  the 
lands  couyejed  to  them  are  to  be  charged  with  the  payment 
of  the  mortgage  for  $2,160  instead  of  the  lands  specifically 
described  in  the  said  mortgage.  The  lands  therein  mentioned 
are  situated  in  Orleans  county,  are  a  specific  lien  upon  the 
larger  portion  of  the  estate  of  Gad  Murphy  allotted  to 
Robert  Worrell,  the  father  of  Sarah  0.  Worrell,  the  plaintiff, 
and  never  became  a  lien  of  record  upon  any  portion  of  the 
lands  allotted  to  the  other  parties  in  the  partition  suit.  It 
was  intended  and  believed,  by  the  commissioners  in  partition, 
that  the  lands  allotted  to  Kobert  Worrell  were  free  from 
incumbrance.  Equitably,  and  according  to  the  intention  of 
the  commissioners,  there  is  no  doubt  that  this  mortgage,  as 
against  Susan  A.  and  Sarah  A.  Mather,  is  chargeable  prima- 
rily upon  the  lands  allotted  to  them.  The  same  equity  exists 
as  against  Delano,  who  expressly  agreed  to  assume  this  mort- 
gage when  he  became  the  purchaser  of  the  land  in  Niagara 
county.  It  was  due  to  their  negligence  that  the  deed  to 
Delano  was  not  properly  framed  to  charge  the  land  conveyed 
with  the  outstanding  mortgage  in  another  county,  instead 
of  the  inoperative  one  that  was  only  an  apparent  lien  on 
the  11th  of  May,  1855,  when  he  agreed  to  become  the  pur- 
chaser, and  which  had  been  satisfied  of  record  on  the  8th  of 
June,  1855,  throe  days  prior  to  the  date  of  the  deed. 

The  principle  of  equity  is  well  established  that  a  purchaser 
of  land  is  chargeable  with  notice,  by  implication,  of  every 
fact  affecting  the  title,  which  would  be  discovered  by  an 
examination  of  the  deeds  or  other  muniment  of  title  of  his 
vendor,  and  of  every  fact,  as  to  which  the  purchaser,  with 
reasonable  prudence  or  diligence,  ought  to  become  acquainted. 
K  there  is  sufficient  contained  in  any  deed  or  record  which  a 
prudent  purchaser  ought  to  examine,  to  induce  an  inquiry  in 
the  mind  of  an  intelligent  person,  he  is  chargeable  with 
knowledge  or  notice  of  the  facts  so  contained.  With  the 
most  careful  scrutiny,  we  look  in  vain  for  anything  in  the 
commissioners'  report  or  the  judgment  in  partition,  or  the 
proceedings  for  the  sale  of  the  share  allotted  to  the  infant 
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daughter  of  Gad  Mather,  to  cause  a  Buspicion  that  the  mort- 
gage on  lauds  in  Orleans  county  in  any  manner  affected  the 
lands  allotted  to  Lucina  Grale  and  Susan  A.  and  Sarah  A. 
Mather;  or  indeed  that  any  such  mortgage  existed  any- 
where. The  Supreme  Court  recognize  the  correctness  of  this 
statement,  and  the  error  into  which  the  referee  had  fallen  in 
this  respect. 

It  is  supposed,  however,  that  the  deed  to  Delano  develops 
matter  which  ought  to  put  a  prudent  person  on  inquiry. 
The  deed  from  the  infant,  by%er  guardian,  has  no  reference 
to  any  mortgage,  so  far  as  the  evidence  or  the  report  disclose. 
The  other  deed,  that  from  Lucina  Gale  and  Susan  A.  Mather, 
refers  to  a  mortgage  which  had  been  a  specific  lien  at  the 
date  of  the  agreement  to  purchase,  but  was  satisfied  of 
record  three  days  prior  to  the  date  of  the  deed.  Why 
should  John  Comes  or  Buel  P.  Barnes  have  any  reason  to 
suspect  that  there  was  another  mortgage,  or  even  to  doubt 
that  the  other  mortgage  mentioned,  that  to  the  loan  com- 
missioners, was  the  only  remaining  incumbrance  that  had 
been  created  by  the  owners  prior  to  Delano  ?  They  had  no 
occasion  to  search  the  records  of  Orleans  county.  Nor  can 
we  perceive  any  occasion  to  make  inquiry  of  the  president  or 
other  officer  of  the  Lockport  Bank  and  Trust  Company. 
That  bank  had  just  satisfied  a  mortgage  which  had  been  a 
lien  specifically  on  the  land  in  Niagara  county.  Surely  this 
fact  gave  rise  to  no  cause  of  suspicion  that  the  bank  had  not 
been  paid,  or  that  the  bank  held  another  mortgage  which 
was  a  charge  on  the  land  so  purchased.  They  had  no  cause 
to  inquire  even  who  had  paid  that  mortgage.  It  might  well 
be  presumed  that  Delano  had  paid  it,  as  the  deed  required 
him  to  do  so,  although  executed  subsequently  to  the  satisfac- 
tion of  the  mortgage.  It  was  a  subject  of  private  arrange- 
ment between  the  parties  to  that  deed,  with  which  subse- 
quent purchasers  had  no  concern.  It  was  sufficient  for  them 
that  a  mortgage  assumed  by  the  deed  in  express  and  definite 
terms,  as  well  as  by  an  exact  and  formal  dcacription  of  date, 
parties,  amount  and  place  of  record,  was  satisfied  and  dis- 
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charged.  To  hold  the  subsequent  purchasers  in  this  case  to 
be  chargeable  with  notice  of  the  mortgage  on  property  in 
Orleans  county, -would  enlarge  the  rule,  before  referred  to,  to 
an  alarming  extent,  and  would  render  an  examination  of  title 
no  rule  of  safety  in  the  transfer  or  acquisition  of  real  estate. 
The  most  astute  and  vigilant  lawyer  in  the  examination  of  a 
title,  would  never  find  a  hint  of  any  latent  equity  or  incum- 
brance from  the  facts  apparent  here. 

With  regard  to  equities  between  the  plaintifi^,  Sarah  C. 
Worrell,  and  her  aunts,  Susan  A.  and  Sarah  A.  Mather,  in 
respect  to  the  payment  of  the  sums  charged  upon  the  shares 
allotted  to  them,  as  between  them  and  her  father  Bobert 
Worrell,  on  the  partition  of  the  land,  we  have  nothing  to 
do.  They  are  not  parties  to  either  action.  Our  inquiry 
here  has  reference  only  to  adjusting  the  order  of  sale  of  the 
premises,  if  the  lands  in  Niagara  county  had  been  proven  to 
be,  in  &ct,  chargeable. 

Nor  is  the  case  fully  before  this  court  as  to  the  rights  and 
equities  existing  between  the  said  Sarah  0.  Worrell,  plaintiff, 
and  the  Exchange  Bank,  as  owners  of  the  two  mortgages  for 
$5,832  each,  assigned  by  Susan  A.  and  the  guardian  of 
Sarah  A.  Mather,  and  executed  by  Delano  to  them,  as  part 
of  the  consideration  of  the  conveyance,  to  him. 

As  against  the  mortgage  of  Buel  P.  Barnes  to  the  Exchange 
Bank,  for  $12,000,  and  the  title  acquired  on  the  sale  under 
the  foreclosure  of  the  last  mentioned  mortgage,  the  said 
Sarah  C.  Worrell  appears,  on  the  evidence  before  this  court, 
to  have  no  equities,  for  the  same  reasons  that  are  applicable 
to  the  title  acquired  by  Comes  and  Barnes.  We  render  no 
judgment  on  that  branch  of  the  case. 

All  that  portion  of  the  judgment  appealed  from,  which 
provides  for  the  foreclosure  and  sale  of  the  mortgaged  prem- 
ises situate  in  Orleans  county,  particularly  mentioned  in 
the  complaint  of  the  Oambridge  Yalley  Bank,  plaintiff,  and 
for  the  costs  of  that  bank  in  the  said  two  actions  tried 
together,  should  be  affirmed,  with  the  costs  of  the  Oambridge 
Yalley  Bank  on  the  appeals  to  the  Supreme  Court  and  to 
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the  Court  of  Appeals,  to  be  paid  by  the  referee  out  of  the 
proceeds  of  the  mortgaged  premises. 

The  residue  of  the  said  judgment,  after  the  description  of 
the  premises  in  Orleans  county,  mentioned  and  described  in 
the  mortgage  sought  to  be  foreclosed  in  the  action  of  the 
Cambridge  Yalley  Bank,  plaintiff,  should  be  reyersed,  and  a 
new  trial  ordered  in  the  action  of  Sarah  C.  Worrell,  plaintiff, 
with  costs  to  abide  the  event. 

Earl,  C.  The  referee  found  that  the  appellants  had  no 
actual  notice  that  the  mortgage  held  by  the  Cambridge  Yalley 
Bank  was  in  any  way  a  lien  upon  the  lands  in  fTiagara  county ; 
but  he  held,  as  a  matter  of  law,  that  the  appellants  had  con* 
structive  notice  thereof,  by  reason  of  the  proceedings  in  par- 
tition, and  the  proceedings  to  sell  the  real  estate  of  Sarah  A. 
Mather,  an  infant,  and  hence,  that  they  were  not  entitled  to 
the  protection  of  purchasers  in  good  faiih,  for  value. 

The  learned  judge  who  wrote  the  opinion  of  the  General 
Term  held  that  the  proceedings  referred  to  did  not  give  the 
constructive  notice,  but  that  the  deed  from  Lucina  Oale  and 
Susan  A.  Mather  did,  and  the  judgment  was  thus  affirmed  for 
a  reason  different  from  that  assigned  by  the  referee. 

Constructive  notice,  as  defined  by  Judge  Story,  is  in  its 
nature  no  more  than  evidence  of  notice,  the  presumption  of 
which  is  so  violent  that  the  court  will  not  even  allow  of  its 
being'controverted.  (Story's  Eq.  Jur.,  §  399.)  In  2  Wash,  on 
Seal  Prop.,  596,  the  author  says :  ^^  In  regard  to  the  extent  to 
which  a  purchaser  is  bound  by  constructive  notice,  and  what 
a  purchaser  by  a  subsequent  deed  is  presumed  to  know,  the 
rule  is,  that  the  law  imputes  to  the  purchaser  a  knowledge  of 
all  the  facts  relating  to  the  same  land,  appearing  at  the  time 
of  his  purchase  upon  the  muniments  of  title,  which  it  was 
necessary  for  him  to  inspect,  in  order  for  him  to  ascertain  the 
sufficiency  of  such  title ;  and  if  an  ordinarily  diligent  search 
would  bring  to  an  inquirer  a  knowledge  of  a  prior  incum- 
brance or  alteration,  he  is  presumed  to  know  of  them.'' 

It  will  not  do  to  carry  this  doctrine  of  constructive  notice 
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ao  far  as  subetantially  to  annul  the  recording  acts,  and  I  think 
the  following  definition  of  constructive  notice  is  sufficiently 
guarded  to  furnish  a  safe  rule  in  most,  if  not  all  cases.  Where 
a  purchaser  has  knowledge  of  any  fact  sufficient  to  put  a 
prudent  man  upon  an  inquiry,  which,  if  prosecuted  with  ordi- 
nary diligence,  would  lead  to  actual  notice  of  some  right  or 
title  in  conflict  with  that  he  is  about  to  purchase,  it  is  his  duty 
to  make  the  inquiry,  and  if  he  does  not  make  it,  he  is  guilty 
of  bad  faith,  or  negligence,  to  such  an  extent  that  the  law  will 
presume  that  he  made  it,  and  will  charge  him  with  the  actual 
notice  he  would  have  received  if  he  had  made  it.  (  Willicumr 
aon  V.  Brown,  15  N.  T.,  354 ;  BaJcet  v.  Bliss,  39  K  Y.,  70.) 

There  is  nothing  in  the  proceedings  in  partition  to  lead 
the  most  cautious  person  to  suspect  that  the  mortgage  in 
question  was  in  any  way  charged  upon  the  lands  in  Niagara 
county.  It  is  not  even  mentioned.  The  only  mortgages 
mentioned  are  the  loan  office  mortgage  and  the  mortgage  for 
$1,690,  given  to  the  Lockport  Bank  and  Trust  Company, 
both  recorded  in  the  clerk's  office  of  Niagara  county,  and 
both  at  that  time  unsatisfied  upon  the  record.  These  two 
mortgages,  to  make  equality  of  partition,  were  charged  in 
different  proportions  upon  the  lands  allotted  to  Susan  A. 
and  Sarah  A.  Mather,  and  there  is  nothing  in  the  proceed- 
ings to  excite  a  suspicion  even  that  there  was  any  mistake  as 
to  the  mortgages. 

In  the  proceeding  to  sell  the  estate  of  the  infant,  Sai*ah  A. 
Mather,  there  is  no  mention  whatever  of  the  mortgage  recorded 
in  Orleans  county.  The  petition  to  the  Supreme  Court 
simply  alleges  that  the  premises  are  subject  to  and  charged 
with  the  payment  of  about  $2,000,  upon  two  mortgages  both 
dne,  and  that  the  holder  of  one  of  them  requires  payment. 
An  order  appointing  a  special  guardian  and  a  reference  was 
made,  and  the  referee  made  his  report,  in  which  he  stated 
that  the  premises  were  subject  to  two  mortgages — one  of 
them  to  the  Lockport  Bank  and  Trust  Company,  upon  which 
there  was  dne  about  $1,600,  and  that  the  purchaser  should 
be  required  to  pay  off  said  mortgages  and  give  a  mortgage 
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for  the  balance  of  the  purchase-money.  The  special  guar 
dian  reported  that  he  had  entered  into  agreement  for  the  sale 
of  the  premises  to  Delano,  for  $8,000,  to  be  paid  and  secured 
as  follows:  $2,167.52,  witii  interest  from  May  11,  1855, 
down  upon  the  two  mortgages,  and  the  balance  to  be  secured 
by  his  bond  and  mortgage,  with  interest  from  May  11,  1855. 
This  report  was  confirmed  and  a  conveyance  ordered  in 
pursuance  of  its  terms.  Afterward  a  deed  was  given  by  the 
special  guardian  to  Delano,  in  which  payment  of  the  conside- 
ration was  acknowledged  in  the  usual  form ;  but  the  deed 
contained  no  reference  to  any  mortgage.  The  mortgage  to 
secure  the  balance  of  $5,832.48,  with  interest  from  May  11, 
1855,  was  given  and  recorded.  By  examining  these  pro- 
ceedings, these  are  all  the  facts  any  person  would  learn  in 
reference  to  any  mortgage.  He  would  have  reason  to  sup- 
pose that  Delano  took  possession  of  the  estate  on  the  11th  of 
May,  1855,  and  that  he  purchased  it,  as  of  that  date,  as  he 
was  to  pay  the  amoimt  due  upon  the  two  mortgages  at  that 
date,  with  interest,  and  he  was  to  pay  the  balance  of  the  pur- 
chase-money, with  interest  from  that  date.  He  would  find 
at  that  date  but  two  mortgages,  the  loan  office  mortgage  and 
the  $1,690  mortgage,  both  satisfied  of  record  before  the  deed 
was  given,  the  latter  June  8,  and  the  former  November  11, 
1855,  and  hence  neither  of  them  mentioned  in  the  deed. 
Having  found  that  the  only  two  mortgages  upon  the  record 
were  satisfied,  he  would  have  no  occasion  or  reason  to  look 
further.  The  agreement  reported  by  the  special  guardian 
and  the  order  of  the  court  required  that  the  two  mortgages 
referred  to  in  the  proceedings  should  be  paid  down,  and  any 
one  examining  the  records  and  finding  all  the  mortgages 
appearing  there  satisfied,  would  have  the  right  to  suppose, 
and  rest  with  entire  confidence  upon  the  belief,  that  the 
agreement  and  the  order  of  the  court  had  been  complied 
with,  and  that  the  mortgages  had  been  paid  and  satisfied. 
There  was  nothing  to  awaken  a  suspicion  in  the  mind  of  a 
prudent,  or  even  of  a  very  vigilant  person,  that  there 
remained  any  mortgage  that  was  in  any  way  a  charge  upon 
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these  premises,  or  that  there  was  any  mistake  as  to  the 
mortgages  mentioned  in  the  proceedings. 

It  only  remains  to  be  considered  whether  notice  of  the 
lien  of  the  mortgage  in  question  is  to  be  imputed  to  the 
appellants  from  anything  contained  in  the  deed  from 
Lucina  Gkde  and  Susan  A.  Mather  to  Delano.  This  deed 
was  dated  June  11, 1855,  and  was  subject  to  the  payment  by 
Delano  of  the  loan  ofSce  mortgage,  and  the  mortgage  for 
$1,690,  recorded  in  book  of  mortgages  No.  16,  on  page  481, 
in  the  clerk's  office  of  Niagara  county.  The  deed  makes  no 
mention  of  or  allusion  to  the  mortgage  for  $2,160;  but  the 
learned  judge  who  wrote  the  opinion  at  General  Term  held 
that,  inasmuch  as  the  deed  bound  Delano  to  pay  a  mortgage 
to  the  Lockport  Bank  and  Trust  Company,  and  the  mort- 
gage described  had  been  satisfied  of  record  before  the  date 
of  the  deed,  there  was  sufficient  to  put  a  purchaser  who 
examined  the  records  and  learned  these  facts  upon  inquiry ; 
and  that  by  inquiring  of  the  Bank  and  Trust  Company,  or  of 
Delano  or  his  grantors,  he  would  have  learned  of  the  exist- 
ence of  the  mortgage  in  question,  and  the  facts  constituting 
it  a  lien  upon  the  lands  in  Niagara  county.  I  cannot  concur 
in  these  views. 

In  all  the  records  in  Niagara  county,  there  is  no  mention 
or  hint  even  of  the  existence  of  the  mortgage  in  question. 
In  the  partition  proceedings  commenced  in  1862,  the  only 
mortgages  mentioned  and  provided  for  were  the  two  mort- 
gages mentioned  in  the  deed  to  Delano.  The  same  is  true 
of  the  proceedings  for  the  sale  of  the  infant's  real  estate. 
These  mortgages  are  mentioned  not  once  only,  but  several 
times,  in  proceedings  conducted  by  parties  supposed  to  be 
familiar  with  the  title  to  the  land,  and  under  circumstances 
which  forbid  any  presumption  of  mistake.  A  purchaser 
from  Delano  looking  at  the  records  would  find  these  facts, 
and  also  that  these  same  mortgages  are  assumed  to 
be  paid  by  Delano  in  his  deed  as  part  of  the  purchase- 
money.  But  the  deed  does  not  state  how  much  is 
thus  assumed,  nor  how  much  was  at  the  date  of  the  deed  due 
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upon  the  mortgage.  He  would  also  find  that  in  the 
mortgage  given  by  Delano  for  the  balance  of  the  purchase- 
price,  he  agreed  to  pay  interest  from  May  llth,  thus  showing 
that  probably  he  had  the  benefit  of  the  purchase  or  had  the  pos- 
session from  that  date.  He  would  also  find  that  on  the  8th 
day  of  June,  three  days  before  the  deed  was  given,  the  mort- 
gage for  $1,690  was  satisfied  of  record,  and  he  would  infer 
either  that  Delano  satisfied  the  mortgage,  after  making  the 
contract  to  purchase,  or  that  the  vendors  had  satisfied  it  and 
that  it  was  inserted  in  the  deed  by  mistake,  it  not  appearing 
how  much,  if  anything,  was  in  fact  deducted  from  the  purchase- 
price  on  account  of  that  mortgage.  But  he  would  not  infer,  even 
if  he  were  a  very  cautious  and  vigilant  person,  that  there  was 
a  mistake  as  to  the  mortgage,  because  it  was  the  only  mort- 
gage of  the  kind  that  ever  appeared  upon  the  records ;  it  was 
the  precise  mortgage  mentioned  and  described  in  all  the  pro- 
ceedings from  the  commencement,  and  there  certainly  was 
nothing  whatever  to  suggest  to  a  reasonably  prudent  and 
careful  man  that  there  was  any  other  mortgage  not  recorded 
which  was  a  charge  upon  the  lands,  and  which  the  parties 
referred  to.  It  would  be  too  much,  under  such  circumstances, 
to  impute  bad  faith  or  negligence  to  a  purchaser  for  not  mak- 
ing an  inquiry  which  was  probably  never  suggested  to  his 
mind.  If  the  doctrine  of  constructive  notice  is  to  be  carried 
so  far,  purchasers  will  frequently  be  placed  in  peril  who  are 
entitled  to  the  protection  of  the  recording  acts. 

I  therefore  hold  that  there  was  nothing  in  this  deed  from 
which  the  law  could  impute  to  the  appellants  notice  of  the 
mortgage  in  question. 

All  concur. 

Judgment  in  accordance  with  opinion  of  Leonabd,  0. 
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Philip  Whttb  et  al.,  Appellants,  v.  John  H.  Williams, 

Bespondent. 

Defendant  agreed  to  convey  to  plaintiffs  a  hoase  and  lot  in  the  city  of  New 
York.  In  the  description  contained  in  the  contract,  the  lot  was  stated 
as  "  being  in  depth,  on  Clinton  street,  120  feet,  includmg  the  stable 
situated  on  the  rear  of  said  premises."  He  executed  and  deliyered  a 
deed  to  carry  out  the  agreement,  which  followed  the  description  contained 
therein,  except  (Knitting  any  reference  to  the  stable.  It  was  supposed,  at  the 
time  of  the  execution  of  the  contract  and  deed,  that  the  stable  was  upon  the 
120  feet,  but  subsequently  it  was  discoyered  that,  in  order  to  include  the 
stable,  the  lot  should  be  181  feet  and  ten  inches  deep.  In  an  action 
brought  by  plaintiff  for  specific  performance,— J9<s2tf,  that  under  the  weU- 
settled  rule  that,  in  the  construction  of  grants,  courses  and  distances 
must  yield  to  fixed,  known  monuments,  plainti£b  were  entitled  to  a 
deed  that  would  include  the  land  upon  which  the  stable  stands. 

(Agued  September  28,  1871 ;  decided  January  term,  1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  iirst  judicial  district,  reversing  a  judgment  in 
favor  of  the  plaintifiEs,  entered  upon  the  decision  of  the  court, 
and  ordering  a  new  trial. 

The  action  was  brought  to  compel  the  specific  performance 
of  an  agreement  to  sell  a  lot  in  the  city  of  ^ew  York.  The 
agreement  was  in  writing,  dated  August  2dd,  1863,  and 
described  the  lot  as  follows:  ^^The  dwelling-house  and  lot 
known  as  No.  26  Butger's  place,  Monroe  street,  in  the  citj 
of  New  York,  being  the  same  premises  lately  conveyed  to 
the  party  of  the  first  part,  by  MuUer,  the  said  premises  being 
situated  in  the  comer  of  Rutger's  place,  twenty-six  feet  and 
six  inches,  and  being  in  depth,  on  Clinton  street,  120  feet  to 
and  including  the  stable  situated  at  the  rear  of  said  premises." 

On  the  12th  of  September,  1863,  the  defendant  executed  a 
deed  to  carry  out  the  agreement  in  which  the  lot  was  described, 
as  in  the  written  agreement,  except  it  omitted  all  reference 
to  the  stable,  thus  conveying  a  lot  twenty-six  feet  and  sij^ 
inches  front  and  rear,  and  120  feet  deep. 

It  appeared  that  the  parties  went  to  the  lot  when  the  agi*ee- 
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ment  was  made,  and  that  the  defendant  pointed  out  the  rear 
wall  of  the  stable  as  the  rear  line  of  the  lot. 

When  the  contract  and  the  deed  were  executed,  both  parties 
understood  that  they  conveyed  the  lot  to  the  rear  end  of  the 
stable,  so  as  to  include  the  stable  and  the  land  upon  which  it 
stood,  and  the  plaintiffs  took  possession  of  the  lot  and  the  stable. 
Some  time  after  thej  had  taken  possession,  they  discovered 
that  the  distance  of  120  feet  did  not  include  the  whole  of  the 
stable,  but  that  the  rear  line  of  the  lot,  as  described  in  the 
deed,  ran  through  the  stable ;  and  that  the  lot,  in  order  to 
include  the  stable,  should  be  131  feet  and  ten  inches  deep. 

It  also  appeared  that  the  defendant  took  a  conveyance  of 
Peter  MuUer,  June  80,  1863,  of  two  parcels  of  land ;  the  one 
described  as  being  a  dwelling-house  and  lot  at  the  northwest 
corner  of  Rutger's  place  (Monroe  street)  and  Clinton  street, 
some  twenty-six  feet  six  inches  by  120  feet,  and  the  other 
described  as  adjoining  in  the  rear,  being  south-west  corner  of 
Madison  and  Clinton  streets,  some  twenty-six  feet  six  inches 
by  eighty  feet.  MuUer  had  built  the  stable  upon  both  lots. 
It  was  about  twenty-one  feet  wide,  and  the  rear  line  of  lots 
passed  nearly  through  its  center. 

The  court  ordered  judgment  in  favor  of  the  plaintiffs,  in 
substance  requiring  defendants  to  execute  and  deliver  a  new 
deed,  including  in  the  description,  by  appropriate  metes  and 
bounds,  the  land  upon  which  the  stable  stands,  and  judgment 
was  entered  accordingly. 

Samud  Hand  for  appellants.  Where  there  is  a  discrepancy 
in  a  description  in  a  grant  between  the  distance  named  and  a 
fixed  known  monument,  the  latter  prevails.  {People  v. 
Lom^  22  How.,  109 ;  ScJuxmrndker  v.  Davie^  44  Barb.,  463  ; 
Seld<m  J.  Baldwin  v.  Brawtij  16  N.  Y.,  350 ;  jRaynar  v. 
Twiersany  46  Barb.,  518 ;  Van  WycJc  v.  WrigtUy  18  Wend., 
157, 168  ;  SnvUh  v.  MoAUister,  14  Barb.,  434 ;  Cow.  ife  Hill's 
Notes,  1878,  and  cases  there  cited;  Jacheon  t.  Wedyer^  7 
Cow.,  723;  Jackson  v.  People^  8  Wend.,  189;  Pettitv. 
Shepa/tdy  32  N.  T.,  97 ;  Brown  v.  McEvery^  6  N.  T.  L.  Obs., 
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19.)  The  words,  "including  the  stable  on  the  rear,"  would, 
by  well  settled  construction,  carry  the  land  covered  by  the 
stable.  (  Whitney  v.  Olney^  3  Mason,  282 ;  Johnson  v.  Ray- 
noTj  6  Gray,  107 ;  Wooley  v.  Oroton^  2  Cush.,  305 ;  Co,  Zit., 
5 ;  Shepard's  Touch.,  90,  94 ;  Woolman  &  Smith,  53  Maine, 
81.)  The  receipt  of  the  former  deed,  under  mistake,  is  no 
obstacle  to  a  judgment  for  specific  performance.  {Fonda  v. 
Sage,  46  Barb.,  102.) 

Francis  Byrne  for  respondents.  The  principal  part  of  the 
agreement  was  the  land ;  the  stable  was  a  mere  incident. 
The  rule  as  to  fixed  monuments  does  not,  therefore,  apply. 
{Thfler  V.  Ha/mmumd^  11  Pick.,  211 ;  Union  Burial  Ground 
V.  Robinson^  5  Wheat.,  21.)  Parol  evidence  was  improper 
to  extend  the  limits.  ( Waugh  v.  WoAigh,  28  N.  T.,  94.) 
The  case  was  equitably  disposed  of  at  General  Term.  {Coon 
V.  Smithy  29  N.  T.,  392 ;  Johnson  v.  Taber,  6  Seld.,  319.) 

Eabl,  0.  Tlie  Supreme  Court,  at  General  Term,  reversed 
the  judgment  given  at  Special  Term,  and  held  that  the 
plaintiffs  were  not  entitled  to  the  relief  demanded  by  them, 
because  both  parties  were  mutually  mistaken  as  to  the  depth 
of  the  lot,  both  supposing  that  the  120  feet  would  include 
the  whole  of  the  stable. 

The  evidence  and  the  finding  of  the  judge  show  that 
both  parties  intended,  the  grantor  to  sell  and  the  grantees  to 
purchase,  to  the  rear  end  of  the  stable.  Both,  however, 
supposed  that  120  feet  would  extend  the  lot  thus  far.  Both 
parties  must  stand  upon  the  written  agi*eement,  as  neither 
alleges  any  mistake  in  it,  or  claims  any  reformation  of  it. 

What  then  is  the  proper  construction  of  the  written  agree- 
ment according  to  well-settled  rules  of  law  ?  If  the  north- 
erly and  southerly  line  is  but  120  feet,  the  whole  of  the 
stable  is  not  included.  If  the  whole  of  the  stable  is  included 
the  lino  is  longer.  Which  of  these  descriptions  shall  pre- 
vail? 

It  is  perfectly  well  settled,  that  where  there  is  a  discrepancy 
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in  a  deecriptioD  of  land  between  the  diBtance  named  therein 
and  a  fixed  known  monument,  such  as  a  fence,  wall,  building, 
or  other  specified  object,  the  latter  must  prevail  over  the 
former.  In  Wendell  v.  The  People  (8  Wend.,  183),  it  is  said 
that,  ''in  the  construction  of  grants,  both  coarse  and  distance 
must  give  way  to  natural  or  artificial  monuments  or  objects, 
and  courses  must  be  varied  and  distances  lengthened  or  short- 
ened, so  as  to  conform  to  the  natural  or  ascertained  objects , 
or  bounds  called  for  by  the  grant."  There  are  numerous  other 
cases  to  the  same  effect.  These  cases  all  proceed  upon  the 
theoiy  that  the  parties  were  mistaken  as  to  the  courses  and 
distances,  and  intended  to  convey  by  the  well-known  monu-- 
ments,  in  reference  to  which  they  were  not  likely  to  be 
mistaken. 

It  does  not  help  the  defendant  in  this  case  to  claim  or 
show,  that  both  parties  were  mistaken  as  to  the  depth  of  this 
lot  in  feet,  so  long  as  it  is  clear,  both  by  the  parol  nego- 
tiations which  preceded  the  written  agreement,  and  the  writ- 
ten agreement  itself,  that  they  intended  a  lot  so  deep  as  to 
include  the  stable. 

There  might  be  cases,  in  actions  for  specific  performance, 
where  it  would  not  be  proper  to  apply  this  rule  of  construc- 
tion, as  if  the  parties  had  contracted  particularly  in  reference 
to  distances,  and  it  would  be  a  great  hardship  for  the  vendor 
to  convey  by  the  natural  or  well-known  monuments,  and 
clearly  inequitable  to  compel  him  to  do  so.  But  here  there 
is  no  proof  that  defendant  would  be  seriously  harmed  or  dis- 
commoded if  he  were  compelled  to  convey  the  stable,  and 
there  is  no  proof  that  the  consideration  paid  by  the  vendees 
is  not  an  ample  price  for  the  whole  lot,  including  the  stable. 

I,  therefore,  reach  the  conclusion  that  the  order  of  the 
General  Term  should  be  reversed,  and  the  judgment  at  Spe- 
cial Term  afiirmed,  with  costs. 

All  concur.    Lbonasd,  0.,  not  sitting.  / 

Order  reversed. 
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f  173      »37l      Jambs  W.  Riohaedsoit,  Respondent,  v.  Peter  B.  Csandall, 

Appellant. 

Where  one  furnishing  men  to  fill  the  quotas  of  certain  towns,  under  a  call  of 
*  the  president,  at  the  requirement  of  the  provost  marshal,  deposited  with 

him  county  bonds,  under  a  parol  agreement  that  they  should  be  held  as 
security  at  the  rate  of  $550  per  man,  that  the  men  then  and  thereafter 
to  be  furnished  by  him  should  not  desert  before  reaching  the  place  of 
rendezvous, — Held,  that  the  agreement  was  void,  under  the  statute  of 
frauds,  it  being  an  agreement  to  answer  for  the  default  or  miscarriage  of 
another,  and  was  not  so  far  executed,  by  the  delivery  of  the  securities,  as 
to  give  the  officer  an  interest  in  or  right  to  retain  them. 

Under  the  act  of  congress  of  1868  (12  U.  S.  Stat  at  Large,  781X  *'  for  enroll- 
ing and  calling  out  the  national  forces,"  eta,  it  was  the  duty  of  the  pro- 
vost marshal,  when  men  were  presented  for  enlistment,  if  he  found  them 
of  suitable  age  and  "  not  physically  or  morally  unfit  for  service,''  to  enlist 
and  muster  them  in.  He  had  no  right  to  reject  them,  because  he  thought 
•  they  would  desert,  nor  to  require  security  against  desertion ;  therefore, 

aside  from  the  provisions  of  the  statute  of  frauds,  the  pledge  of  such 
bonds  was  illegally  exacted,  and  was  void,  as  taken  colore  offlcH. 

If  he  had  a  discretion  in  receiving  or  rejecting  the  men  presented,  it  was  his 
duty  to  have  exercised  this  discretion,  under  his  oath  of  office,  unin- 
fluenced by  the  security  which  he  exacted.  In  this  view  of  the  case 
also,  the  pledge  must  be  considered  as  against  public  policy,  and  taken 
colore  officii. 

The  statute  of  this  State,  as  to  securities  taken  colore  officii^  does  not  apply 
to  officers  of  the  United  States,  but  the  iUegality  of  such  a  pledge  is 
determined  by  the  principles  of  public  policy,  as  sanctioned  by  the 
common  law. 

In  order  to  condemn  a  security,  as  taken  by  a  public  officer  colore  officii,  It 
is  not  necessary  to  show  it  was  taken  with  an  evil  or  corrupt  intent. 
The  officer  may  not  legally  exact  a  bond  before  he  will  perform  a  plain 
duty  or  when  It  tends  to  a  lax  performance  of  duty,  although  there  be 
no  actual  corrupt  motive.  The  law  looks  not  to  any  particular  contract 
to  see  that  it  is  free  from  taint  of  actual  fhiud,  oppression  or  corruption, 
but  it  looks  to  the  general  tendency  of  such  contract,  and  it  is  condemned 
if  it  belongs  to  a  class  which  the  law  will  not  tolerate. 

The  common-law  prohibition  is  aimed  at  the  public  officer,  not  at  the  one 
yielding  to  his  exactions;  the  parties  are  not  upon  an  equal  footing;  and 
when  the  former  receives  securities  or  money,  contrary  to  those  prohibi- 
tions, the  parties  are  not  in  pari  deUctu, 

The  agreement  in  this  case  was  also  void,  as  without  consideration. 

(Argued  September  28, 1871 ;  decided  January  term,  1873.) 
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Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  district,  reversing  a  judgment  in 
favor  of  defendant,  enteired  on  tiie  decision  of  the  court  on  a 
trial,  without  a  juiy. 

The  action  was  brought  by  the  plaintiff  to  recover  the  pos- 
session of  twenty-two  war  loan  bonds,  issued  by  the  county  of 
Oneida,  of  the  estimated  value  of  $20,000,  and  damages  for 
the  unlawful  detention  thereof  from  him. 

The  complaint  sets  forth  facts  showing  the  plaintiff's  owner- 
ship of  the  said  bonds,  under  a  title  derived  from  Aaron 
Kichardson,  the  former  lawful  owner  and  holder  thereof,  and 
that  the  defendant,  on  demand,  refused  to  deliver  the  same, 
or  any  part  thereof,  and  that  he  wrongfully  withheld  the  pos- 
session of  them. 

The  defendant,  by  his  answer,  after  denying  the  allegations 
of  the  plaintiff  in  his  complaint,  sets  up  as  a  defence  that  he, 
on  the  30th  day  of  January,  1865,  and  before  and  after  that 
time,  was  provost  marshal  of  the  twenty-first  congressional 
district  of  this  State,  under  the  laws  of  congress,  and  as  such 
was  engaged  in  enlisting,  mustering  and  swearing  men  into 
the  military  service  of  the  United  States,  under  the  call  of 
the  president,  made  on  December,  19,  1864 ;  that  the  bonds 
mentioned  in  the  complaint  were,  on  his  requirement,  depo- 
sited by  the  said  Aaron  Kichardson,  from  whom  the  plaintiff 
derived  his  title  thereto,  as  a  security,  to  the  amount  of  $550 
per  man,  that  the  men  then  and  thereafter  to  be  presented 
by  him,  for  and  on  behalf  of  certain  towns  for  enlistment,  and 
who  should  be  mustered  and  sworn  into  the  military  service 
of  the  United  States,  by  him,  the  said  provost  marshal,  would, 
after  being  so  mustered  and  sworn,  go  forward  and  be  received 
at  the  designated  rendezvous,  or  in  other  words,  would  not 
desert  the  service  before  reaching  such  rendezvous ;  that  of 
the  men  so  presented  by  the  said  Bichardson,  and  mustered 
and  sworn  into  such  service,  thirty-two  men  did  desert  the 
same  before  reaching  said  rendezvous,  and  were  not  received 
thereat,  but  escaped  on  the  way  thereto.  He  then  alleges 
fiM^ts,  giving  him  reason  to  apprehend  desertion,  and  that  it 
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was  tinder  such  circnmstances,  and  to  guard  against  such  appre- 
hended desertion,  that  he  required  the  deposit  of  the  bonds, 
and  that  he  as  such  provost  marshal  reported  the  receipt  of 
such  bonds,  and  the  agreement  upon  which  they  were  received, 
to  John  A.  Haddock,  assistant  provost  marshal  general  for  the 
State  of  New  York,  and  to  General  J.  B.  Fry,  provost  mar- 
shal general  at  Washington,  and  requested  orders  respecting 
the  disposition  of  the  same. 

The  judge  who  tried  the  issues  found  the  facts  in  reference 
to  the  ownership  and  possession  of  the  bonds  by  the  plain- 
tiff, the  demand  thereof  from  the  defendant  and  his  refusal  to 
deliver  the  same  to  be  substantially  as  alleged  in  the  com- 
plaint, and  that  they  were  deposited  with  the  defendant  for 
the  purpose  and  under  the  circumstances  stated  in  his 
answer ;  that  the  agreement  by  and  under  which  such  deposit 
was  made  was  by  parol;  that  the  facts  were  reported  by 
defendant  to  his  superior  officers,  and  that  of  the  number  of 
men  presented,  mustered  and  sworn  into  the  service  of  the 
United  States,  twenty-four  men  did  desert  the  same  before 
reaching  said  rendezvous  and  were  not  received  thereat,  but 
escaped  on  the  way  thereto.  He  further  found  that  ^'  the 
said  agreement  was  fully  executed  before  the  commencement 
of  this  suit,  and  nothing  remained  to  be  done  by  either  party 
to  consummate  or  give  effect  thereto." 

As  conclusions  of  law  from  the  said  facts  he  found  and 
decided  that  the  defendant  was  entitled  to  hold  and  retain 
the  possession  of  the  said  bonds,  and  he  thereupon  ordered 
judgment  directing  the  return  of  the  said  bonds  to  the 
defendant,  and  that  the  complaint  be  dismissed  with  costs. 

Exceptions  were  taken  by  the  plaintiff  to  so  much  of  the 
said  findings  as  found  that  the  making  and  completion  of  the 
said  agreement  and  the  holding  of  the  said  bonds  in  pursu- 
ance thereof  by  the  defendant  was  reported  to  his  superior 
officers;  that  the  agreement  was  fully  executed  before  the 
commencement  of  this  action,  and  nothing  remained  to  be 
done  by  either  party  to  consummate  or  give  effect  thereto,  and 
also  to  the  above  conclusions  of  law.    Exceptions  were  also 
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taken  by  the  plaintiff  to  the  refusal  of  the  said  judge  to  find 
that  the  United  States  government  had  never  ratified  or 
otherwise  approved  of  the  defendant's  transactions  in  refer- 
ence to  the  said  bonds ;  that  it  made  no  claim  thereto,  that 
the  defendant  had  never  turned  them  over  to  the  United 
States,  and  that  he  himself  had  no  perscmal  interest  in  them. 
Some  exceptions  were  also  taken  during  the  process  of  the 
trial,  which,  so  far  as  they  are  material  to  the  decision  in  this 
court,  are  sufficiently  refered  to  in  the  following  opinions. 

JPranoie  ITeman  for  appellant.  The  securities  were  not 
taken  colore  officii^  in  violatioli*  of  any  statute.  ( Webb  v. 
ATbertsoriy  4  Barb.,  57 ;  Dole  v.  BuU  et  ^.,  2  John.  Cases, 
239 ;  Acker  v.  BwrraU,  21  Wend.,  606-607 ;  BurraU  v. 
Ackery  23  Wend.,  606-608 ;  Chaniberlain  v.  BuOer^  18  N. 
T.,  115-118 ;  MoU  v.  RoUbme,  1  Hill,  21 ;  The  State  v.  City 
of  Buffalo,  2  Hill,  434 ;  Rarp  v.  Oifgood,  2  Hill,  216 ;  Com- 
missioners  of  Highvoaye  v.  Peck,  5  Hill,  216 ;  LenthcH  v. 
Cookey  1  Saund.,  161 ;  1  Leving,  254 ;  2  Salk.,  438 ;  Dole  v. 
BvU,  2  J.  C,  239.)  The  contract  in  question  was  not  in  vio- 
lation of  any  principle  of  the  common  law.  {Lenthal  v. 
Cooke,  1  Saund.,  161 ;  1  Leving,  264 ;  2  Salk.,  438 ;  Dde  v. 
BuU,  2  J.  C,  239 ;  Acker  v.  BurraU,  21  Wend.,  606 ;  23 
Wend.,  606;  18  K  T.,  116-118;  2  Hill,  216-218.)  It  was 
not  taken  for  a  corrupt,  illegal  or  improper  purpose.  {Ora/rvt 
V.  M(yr9e,  22  N.  T.,  323-6  ;  Ca/rtTian  v.  PuUz,  21  N.  T.,  547 ; 
Chvbhuck  V  Vemam,  42  N.  T.,  432.)  But  if  the  contract 
was  illegal,  the  parties  were  in  pari  delicl/u,  and  the  court 
will  not  afford  relief  to  either.  {NeUis  v.  Clark,  4  Hill,  424 ; 
Staples  V.  Oovld,  5  Seld.,  520 ;  ScJiermerJiom  v.  TaUnum,  14 
N.  T.,  94,  141 ;  Sacketfe  Harhor  Bank  v.  CoM,  18  N.  T., 
240 ;  Oneida  Bank  v.  Owta/rio  Bamk,  21  N.  T.,  496 ;  Traey 
V.  TdJmadge,  14  N.  Y.,  162.)  If  the  official  duty  of  defend- 
ant did  not  extend  to  taking  the  securities,  the  government 
could  ratify  the  contract  and  avail  itself  of  its  benefits. 
{Harp  V.  Osgood,  2  Hill,  216 ;  The  State  v.  The  City  of 
Buffalo, ,  per  Nelson,  J.,  2  Hill,  434 ;  Story  on   Agency, 
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§  244 ;  4  Bing.,  722 ;  McLean  v.  Ihmn,  15  E.  0.  L.,  129 ; 
PiUcmffton  v.  Oreen^  2  B.  &  P.,'  151.)  It  was  within  the 
scope  of  defendant's  duties  to  take  all  reai^onable  measures 
against  desertion.  (Laws  37th  Cong.,  3d  sess.,  126, 127,  §§  4, 7.) 

Oeo.  F.  Comstook  and  lyrrum,  Tremain  for  respondent. 
The  transaction  in  question  falls  directly  within  the  statute 
of  the  State  against  taking  securities  colore  officii^  and  within 
the  policy  and  rules  of  law  on  which  statutes  of  this  nature 
are  founded.  (1  Hill,  298 ;  4  Sand.  S.  C,  466 ;  1  Com.,  365 
2  K.  S.,  286,  §  56  ;  4  Barb.,  51 ;  2  Bulst.,  213 ;  6  Wend.,  61 
Plowd.,  60 ;  10  Coke,  99 ;  Yelverton,  197 ;  6  Porter,  335 
30  Mississippi,  624;  19  Wend.,  194;  21  id.,  58;  7  John., 
159,  426 ;  8  id.,  98.) 

The  contract  was  void  under  the  statute  of  frauds,  and 
the  pledge  can  be  recovered.  (15  J.,  503 ;  Cogger  v.  Lansing^ 
43  N.  T.,  550.)  The  parties  were  not  in  pari  ddictu. 
{Oneida  Ba/nJc  v.  Ontanrio  Banky  21  N.  Y.,  496 ;  ^a^iketts 
Harbor  Bank  v.  Codd^  18  id.,  240 ;  Tracy  v.  Talmadgey 

11  N.  T.,  162,  183  to  190 ;  Story  on  Agency,  §§  301,  307, 
320.)  A  pledge  until  foreclosed  is  an  executory  contract ; 
and  if  invalid,  the  pledgor  may  demand  and  recover  posses* 
sion.      (Story  on   Bailments,   §§  266,  287,  300,  450,  582 ; 

12  Johns,  146 ;  4  Denio,  227 ;  4  Barb.,  491 ;  10  Johns., 
471 ;  5  Denio,  269 ;  1  Peters,  37 ;  14  Johns.,  435  ;  24  Wend., 
230 ;  7  Cow.,  290 ;  2  Hill,  524.)  Defendant  cannot  without 
interpleader  set  up  the  rights  of  the  United  States  or  any 
third  party.  (36  K  T.,  17 ;  37  N.  Y.,  256  ;  33  N.  Y.,  658 ; 
29  N.  Y.,  554.)  The  grantees  wore  not  in  pari  delictu,  (47 
Barb.,  345-355,  cases  cited ;  Avibrey  v.  Fishy  36  K  Y.,  47.) 
The  case  is  not  within  that  principle,  as  the  plaintiff  asks  no 
assistance  from  the  transaction.  (Chitty  on  Contracts,  657 ; 
see  also,  to  the  same  effect,  Sunson  v.  BlosSy  7  Taunt.,  246 ; 
S.  C,  2  Marsh,  542 ;  Dc^ec  v.  Napier,  2  Bing.,  N.  C,  796 ; 
PeOscoU  V.  AngeUy  2  C.  M.  &  R,  313  ;  GaUaghan  v.  HaUeUy 

I  Caines,  104 ;  Forsyth  v.  StaUy  6  Ohio,  21 ;  Swan  v.  ScoUy 

II  Serg.  &  Kawl.,  164.) 
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LoTT,  Oh.  C.  It  appears  bj  the  caee  that  the  plaintiff,  on 
the  trial  of  ilie  iflsues,  introduced  sufficient  evidence  to  prove 
the  ownership  and  possession  of  the  bonds  in  question  by 
Aaron  Richardson  on  the  thirtieth  day  of  January,  1865 ;  that 
he  on  that  day  deposited  them  with  the  defendant  and  left 
them  in  his  possession ;  that  he  afterwards,  and  on  the  four 
teenth  day  of  March,  1865,  for  a  good  and  valuable  considera- 
tion, sold  and  assigned  the  same  and  the  money  secured 
thereby  to  the  plaintiff  in  this  action ;  that  the  plaintiff  after 
such  sale  and  transfer  to  him  and  before  the  commencement 
of  this  action  demanded  the  said  bonds,  each  and  all  of  them, 
of  and  from  the  said  defendant,  and  that  he  refused  to  deliver 
them. 

After  that  proof  had  been  so  given  by  the  plaintiff,  he 
rested  his  case,  and  the  defendant  then  offered  and  introduced 
testimony  tending  to  sustain  and  establish  the  several  allega- 
tions in  his  answer.  It  was  thereupon  objected  on  the  part 
of  the  plaintiff,  among  other  grounds  of  objection  thereto, 
that  the  agreement  in  relation  to  the  deposit  of  the  said 
bonds  was  void  within  the  statute  of  frauds,  being  a  special 
promise  or  undertaking,  by  parol  and  not  in  writing,  to 
answer  for  the  default  or  miscarriage  of  another  person.  This 
objection  was  well  taken.  The  plaintiff's  title  to  the  bonds 
was  clearly  established  by  the  evidence  introduced  by  him ; 
and  although  it  also  appeared  that  his  assignor,  while  owner 
thereof,  had  deposited  them  with  the  defendant  and  left 
them  in  his  possession,  it  was  not  shown  that  they  were  so 
deposited  or  left  with  him  as  provost  marshal  or  as  a  public 
officer,  or  otherwise  than  in  his  individual  capacity,  as  a  more 
naked  bailee  thereof,  holding  the  same  as  the  plaintiff's  pro- 
perty, subject  to  his  control  and  disposition  thereof,  and  hav- 
ing himself  no  interest  therein,  either  personally  or  as  trustee  or 
otherwise,  or  any  right  whatever,  to  retain  the  same  in  hostility 
adversely  to  the  claim  or  demand  of  the  plaintiff.  It,  there- 
fore, was  incumbent  on  him  to  show  a  right  to  retain  them, 
and  a  justification  of  his  refusal  to  deliver  them  to  the  plain- 
tiff on  his  demand  thereof.  This  he  undertook  to  do  by 
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proving  the  agreement  in  question ;  which  was  an  under- 
taking or  obligation  on  his  part  that  the  enlisted  men  should 
go  forward  to  the  place  of  rendezvous,  and  that  they  would 
not,  before  reaching  there,  desert  the  service.  Such  an 
agreement,  to  be  of  any  validity,  must  be  in  writing ;  and  that 
in  question  being  verbal  only,  was  not  admissible  as  evidence, 
and  having  been  given  against  the  exception  of  the  plaintiff 
was  insufiScient  to  give  the  defendant  an  interest  in  the  said 
bonds  or  any  right  to  retain  the  possession  thereof.  (See  Hice 
V.  Peefj  15  Johns.  Rep.,  508.) 

To  overcome  the  force  and  validity  of  that  and  some  other 
objections  urged  against  the  claim  of  the  defendant,  the 
learned  judge  who  tried  the  issues  has  found  that  '^  the  said 
agreement  was  fully  executed  before  the  commencement  of 
this  suit,  and  nothing  remained  to  be  done  by  either  party  to 
consummate  and  give  effect  thereto,"  and  in  his  opinion,  to 
support  the  finding,  he  says,  ^^  the  obvious  answer  to  these  sug- 
gestions is,  that  this  is  not  an  action  upon  the  agreement.  If  it 
was,  there  might  be  force  in  the  objection ;  but  after  a  party  has 
voluntarily  performed  an  agreement,  it  is  too  late  for  him  to 
urge,  either  that  it  was  not  attended  by  those  formal  solemnities 
to  a  perfect  execution  which  the  law  requires,  or  was  not  upheld 
by  a  sufficient  consideration.  The  party  waived  all  these,  even 
if  he  might  originally  have  insisted  upon  them,  by  doing  the 
thing  which  he  contracted  to  do ;  and  his  locus  penitentim^  if 
he  ever  had  any,  has  long  since  passed."  This,  with  all  pro- 
per deference  to  the  opinion  of  the  learned  judge,  is  not  an 
"  obvious  answer,"  but  is  specious,  and  does  not,  in  fact,  answer 
the  objection.  It  is  true,  as  he  says,  that  this  is  not  an  action 
upon  the  agreement ;  but  the  whole  defense  of  the  defendant 
is  based  thereon,  and  without  it  he  was,  as  before  stated,  a 
naked  bailee  of  the  bonds,  and  had  no  ownership  or  interest 
therein,  or  right  to  retain  the  same  adversely  or  in  hostility  to 
the  demand  of  the  plaintiff.  It  is  the  only  foundation  on 
which  he  claims  to  hold  them,  and  in  principle  the  case  is  the 
same  as  if  the  defendant  was  seeking  by  action  to  foreclose 
the  plaintiff's  right  thereto,  and  bar  him  from  all  interest 
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therein,  or  claim  thereto^  and  upon  the  judge's  own  hypothe- 
sis there  is  "  force  in  the  objection."  Nor  is  the  position 
that  the  agreement  was  '^  fully  executed,"  and  that  the  plain- 
tiff has  "  voluntarily  performed "  it,  warranted  by  the  facts. 
The  agreement  under  which  the  bonds  were  deposited,  and 
necessarily  including  the  terms  and  conditions  of  the  deposit, 
was  entirely  executory  in  its  nature  and  character.  It  was 
substantially  to  the  effect  that  the  persons  enlisted  would  not 
desert  the  service  before  reaching  the  rendezvous,  and  in 
default  thereof  that  the  bonds,  to  the  amount  of  $550  for 
each  man  deserting,  should  be  forfeited.  The  plaintiff  has 
done  nothing  more  than  to  make  the  agreement.  He  has  not 
since  or  subsequent  to  making  it,  in  any  manner  performed 
any  act  or  consented  to  or  acquiesced  in  anything  whatever 
by  which  he  has  relinquished  his  ownership  of  the  bonds,  or 
any  of  them,  or  a  right  to  a  return  thereof.  If  he  had,  c^ter 
the  desertion  of  the  men,  or  any  of  them,  made  a  settlement 
or  arrangement  with  the  defendant,  by  which  he  gave  up  the 
bonds  or  any  of  them,  then  there  would  be  ground  for  hold- 
ing that  he  had  voluntarily  performed  the  agreement,  and 
that  it  had  been  executed  to  that  extent,  and  he  could  not 
afterward  set  up  the  invalidity  of  the  contract,  originally  or 
in  its  inception,  for  the  purpose  of  recovering  back  those  he 
had  so  given  up. 

The  views  above  expressed  show  that  the  defendant  has 
failed  to  establish  a  right  to  detain  the  bonds  in  question,  and, 
consequently,  it  is  unnecessary  to  consider  the  other  questions 
discussed  with  great  ability  by  counsel  on  the  argument. 

It  follows  that  the  order  appealed  from  must  be  affirmed 
with  costs,  and  judgment  absolute  must,  under  the  defendant's 
stipulation,  be  entered  against  him  with  costs. 

Eabl,  C.  The  defendant  was  provost  marshal  of  the 
twenty-first  congressional  district  of  the  State  of  New  York, 
and  in  January,  1865,  was  engaged  in  enlisting  and  mnstei^ 
ing  men  into  the  military  service  of  the  United  States,  under 
the  call  of  the  president,  of  December,  1864.    Richardson 
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Vas  engaged  in  furnishing  men  to  fill  the  quotas  of  oertain 
towns ;  and  the  defendant,  to  sueh  provost  marshal,  before  he 
would  enlist  And  muster  in  the  men,  required  of  him  the 
deposit  of  the  bonds,  as  security  that  the  men  presented  bj 
him,  then  and  thereafter,  and  mustered  into  the  military  ser- 
vice of  the  United  States,  would  not  desert  the  service  before 
reaching  the  rendezvous. 

It  is  claimed  by  the  plaintiff  that  this  pledge  of  the  bonds 
was  taken  by  the  defendant  cdlore  officii^  and  hence  was 
illegal  and  void,  and  this  is  the  finftt  question  which  I  will 
consider. 

Section  1  of  the  act  of  congress,  passed  March  8,  1863 
(12  Laws  U.  S.,  1B68,  731),  provided  that  "all  able-bodied 
male  citizens  of  the  United  States,  and  persons  of  foreign 
birth  who  shall  have  declared,  on  oath,  their  intention  to 
become  citizens,  under  and  in  pursuance  of  the  laws  thereof, 
between  the  ages  of  twenty  and  forty-five  years,  except  as 
hereinafter  excepted,  are  hereby  declared  to  constitute  the 
national  forces,  and  shall  be  liable  to  perform  military  daty 
in  the  service  jf  the  United  States,  when  called  out  by  the . 
President  for  that  purpose ; "  and  by  section  2  of  the  same 
act  the  persons  between  the  specified  ages,  exempted  from 
military  duty,  were  those  who  were  "  physically  or  mentally 
unfit  for  service."  By  the  same  act  it  was  provided  that  a 
provost  marshal  should  be  appointed  for  each  congressional 
district,  with  the  rank  and  pay  of  a  captain  of  cavalry,  whose 
duty  it  was  to  arrest  deserters  and  spies  and  to  discharge 
other  duties  mentioned  in  the  act.  By  this  and  subsequent 
^ts  provision  was  made  for  the  enrollment  of  the  national 
forces  and  for  drafts;  and  when  the  president  called  for 
forces  and  ordered  a  draft,  it  was  provided  that  each  town 
should  receive  credit  for  all  enlistments  made  on  behalf  or  to 
the  credit  of  the  town  for  the  purpose  of  filling  its  quota. 
The  provost  marshal  was,  for  each  congressional  district,  an 
enrolling,  enlisting  and  mustering  officer,  and  also  had  chai^ 
of  the  drafting  of  men  when  a  draft  was  ordered. 

It  appears  that  the  President,  by  proclamation  issued  on 
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the  19tb.  day  of  Pecember,  1864,  bad  called  for  more  of  the 
national  forces,  and  that  certain  towns  in  Oneida  county 
were  endeavoring,  through  Richardson,  to  fill  their 
quotas,  under  the  call,  by  the  enlistment  of  men. 
What  then  was  the  duty  of  the  defendant  as  provost  marshal) 
When  the  men  were  presented  to  him  for  enlistment,  it  was 
his  duty  to  examine  them,  and  if  he  found  them  of  suitable 
age  and  "  not  physically  or  mentally  unfit  for  the  service,'^ 
to  enlist  and  muster  them  into  the  service  and  send  them  to 
the  rendezvous.  K  he  found  them  qualified  as  above,  he  had 
no  discretion  to  exercise ;  it  was  his  imperative  duty  to 
enlist  them.  The  men  were  a  part  of  the  national  forces, 
and  had  the  right  to  enlist  into  the  military  service  of  their 
country  from  patriotic  motives  or  from  mercenary  motives  for 
the  pay  they  would  get,  or  to  escape  an  impending  draft ; 
and  the  defendant  had  no  right  to  exclude  them.  The  towns 
had  the  right  to  fill  their  quotas  by  enlistment ;  and  when 
qualified  men  were  thus  presented,  the  defendant  was  bound 
to  take  them.  He  had  no  right  to  inquire  into  the  moral  char- 
acter of  the  men,  or  their  moral  or  physical  courage,  and 
reject  them  because  he  thought  they  would  deseirt  or  run  in 
the  face  of  the  enemy.  Xt  would  be  only  more  reprehen* 
sible  in  degree  if  he  had  exacted  a  bond  that  they  would  be 
true  and  good  soldiers  during  the  entire  term  of  their  enlist- 
ment. Will  it  be  claimed  that  he  could  legally  have  done 
this  ?  The  obedience  and  duty  of  i^ldiers  are  not  secured  in 
this  way,  and  the  goverument  has  ample  power  usually  to 
keep  its  soldiers  after  they  have  enlisted,  and  to  apprehend 
and  punish  them  when  they  desert. 

In  this  view  of  the  case,  this  pledge  was  illegally  exacted 
and  was  void  aa  taken  colore  officii.  But  the  result  must 
be  the  same  if  we  assume  that  the  provost  marshal  had  a 
discretion  whether  he  would  take  these  men  or  not  for  the 
reason  alleged  by  him.  If  it  was  his  duty  to  reject  men 
because  he  believed  they  would  desert,  then  he  should  not 
have  been  influenced  to  take  them  by  any  pledge.  If  he  had 
a  discretion  to  take  them  or  not,  then  he  should  have  exer- 
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cised  his  dificretion  under  his  oath  of  o£Bioo  in  view  of  all  the 
circumstances,  uninfluenced  by  the  security  which  he  exacted. 
After  these  men  were  enlisted,  it  was  his  duty  to  use  all  the 
means  at  his  command  to  procure  their  delivery  at  the  ren* 
dezvous.  K  he  suspected  that  they  intended  to  desert,  he 
should  have  been  the  more  careful  and  vigilant.  How  did 
taking  the  pledge  have  any  tendency  to  prevent  desertion ! 
It  does  not  appear  that  these  men  had  any  interest  in  the 
bonds  pledged,  or  that  they  were  in  any  way  the  particular 
friends  or  dependants  of  Richardson ;  and  after  they  were 
enlisted  he  could  have  nothing  more  to  do  with  them,  as  they 
were  then  exclusively  under  the  control  of  the  military 
officers  of  the  government.  So  far  as  I  can  perceive,  the 
only  effect  the  pledge  could  have  was  to  make  the  defendant 
less  vigilant  in  discharging  his  duty  and  guarding  the  men. 
If  he  had  any  faith  whatever  in  the  pledge  as  a  security  that 
the  men  would  not  desert,  its  obvious  tendency  was  to  cause 
him  to  rely  somewhat  upon  it,  and  not  so  much  upon  his  zeal 
and  vigilance  in  the  use  of  other  appropriate  means.  The 
pledge  in  fact  seems  to  have  had  no  effect  upon  the  fidelity 
of  the  men,  as  most  of  them  deserted.  Hence,  in  this  view 
of  the  case,  this  pledge  must  be  considered  as  against  public 
policy,  and  as  taken  by  the  defendant  colore  officii. 

I  have  reached  this  conclusion  without  considering  the  &ct 
that  the  defendant  exacted  the  pledge,  not  only  for  such  men 
as  Richardson  then  presented  for  enlistment,  but  also  for  such 
men  as  he  might  thereafter  present.  If  the  defendant  could 
exact  the  pledge  because  he  was  satisfied,  from  his  examinar 
tion,  that  the  men  then  presented  intended  to  desert,  what 
right  had  he  to  exact  it  for  men  of  whom  he  knew  nothing, 
and  who  might  be  the  most  faithful  and  patriotic  men  in  the 
army?  This  was  an  arbitrary  exaction  not  authorized  by 
law  nor  consonant  with  public  policy;  and  the  contract  of 
security  thus  exacted  is  condemned  by  every  authority  rela 
ting  to  the  subject  that  can  be  found  in  the  books. 

It  is  claimed,  however,  'by  the  learned  counsel  for  tho 
appellant,  that  a  security  cannot  be  condemned  as  taken  by 
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a  public  officer,  cdbre  officii^  unless  it  was  corruptly  takeUy 
taken  with  a  corrupt  and  illegal  intent,  and  that  it  will  not 
be  condemned  if  taken  with  good  motives  and  for  a  worthy 
object ;  and  this  makes  it  necessary  to  examine  briefly  the 
principles  upon  which  these  securities  are  condemned. 

In  Dole  y.  Bull  (2  John.  Gas.,  289),  it  was  held  that  a 
bond  taken  by  a  sheriff  for  the  ease  and  convenience  of  a 
prisoner  in  execution,  so  that  he  might  go  at  large  within 
the  walls  of  the  prison,  and  conditioned  that  he  should 
remain  a  true  and  faithful  prisoner,  was  not  a  bond  for  ease 
and  favor,  nor  void  though  not  taken  in  the  manner  directed 
by  the  act  relative  to  jail  liberties.  The  decision  was  put 
upon  the  ground  that  as  the  sheriff  had  the  right,  without  viola- 
ting his  duty,  to  let  the  prisoner  go  at  large  within  the  walls 
of  the  prison,  it  was  not  inconsistent  with  his  duty  to  take 
such  a  bond.  The  court  says:  ''A  distinction  is  taken 
between  bonds  conditioned  to  remain  a  faithful  prisoner, 
which  are  lawful,  and  bonds  to  save  the  sheriff  himself  against 
escapes,  which  are  held  to  be  illegal  and  void.  The  reason 
appears  to  be,  that  the  former  are  consistent  with  the  duty 
of  the  sheriff  safely  to  keep  his  prisoner,  and  the  latter 
imply  the  consent  of  the  sheriff  to  the  prisoner's  escape  as 
the  alternative  of  an  indemnity  for  the  consequences."  This 
is  far  from  an  authority  that  a  public  officer  may  legally  exact 
a  bond  before  he  will  perform  a  plain  duty,  or  that  he  may 
exact  a  bond  that  tends  to  a  lax  performance  of  duty.  In 
Love  V.  Palmer  (7  John.,  160),  the  action  was  by  an  under- 
sheriff  upon  a  bond  conditioned  to  indemnify  him  against  all 
costs  and  damages  that  should  arise  against  him  on  account  of 
his  not  taking  N.  Palmer  to  prison,  on  account  and  by  virtue 
of  a  ca.  sa,  which  he  had  in  his  hands,  issued  out  of  the 
Supreme  Court,  and  the  defendants  bound  themselves  to  pay 
the  debt  and  costs  for  which  the  ca,  ea.  issued,  and  to  indem- 
nify the  plaintiff  against  all  costs  and  damages  which  should 
arise  from  the  premises.  The  plaintiff  had  the  prisoner  and 
ca.  sa,  in  hia  possession  when  he  took  the  bond,  and  it  was 
given  for  the  deliverance  of  the  prisoner    from  custody, 
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although  he  was  not  bailable.  The  bond  was  held  void,  as 
taken  colore  officii,  althongh  it  was  taken  for  the  precise 

* 

amount  for  which  the  prisoner  was  arrested,  without  oppres- 
sion or  evil  intent,  and  from  humane  motives.  It  was  con- 
denmed  because  the  plaintiff  took  it  in  violation  of  the  duty 
imposed  upon  him  by  law,  and  without  authority  of  law.  In 
I^  Peojiie  V.  Meighcm  (1  Hill,  298),  a  bond,  taken  by  a 
justice  of  the  peace  in  a  prosecution  for  bastardy,  containing, 
in  addition  to  the  provisions  required  by  law,  others  imposing 
further  obligations  on  the  obligor,  was  held  to  be  void  as 
taken  colore  offi>cii.  It  did  not  appear  that  the  bond  was 
exacted  in  the  form  in  which  it  was  given,  or  that  it  was 
taken  oppressively  or  corruptly.  It  was  simply  not  authorized 
by  law,  and  it  was  condemned.  In  Webbers* Executors  v.  Blwr^ 
(19  Wend.,  188),  it  was  held  that  a  promise  to  a  sheriff  to  indem- 
nify him  against  all  damages  to  which  he  might  be  subjected  in 
consequence  of  discharging  from  custody  a  third  person  whom 
he  had  arrested  on  legal  process,  was  void,  as  taken  colore 
offioiij  although  the  sheriff  was  induced  to  grant  the  discharge 
upon  false  representations  of  the  promissor  that  the  debt,  to 
enforce  the  payment  of  which  the  process  had  issued,  had 
been  satisfied.  Here  was  no  oppression  and  no  corrupt  intent ; 
and  yet  in  this  case  Judge  Cowen  cites  the  case  of  Dive  v. 
Mowingham  (Plowd.  Comp.,  67),  where  the  action  was  upon 
a  bond,  taken  by  a  sheriff  for  a  previous  offence  on  an  execu- 
tion; and  Chief  Justice  Montague  says,  "The  prisoner  not 
being  bailable,  the  sheriff  took  the  bond  unduly,  and  colore 
officii  8uiy  which  is  always  taken  in  maltmi  pcprteni)  and  signi- 
fies an  act  badly  dotie  under  the  countenance  of  an  office, 
and  it  bears  a  dissembling  visage  of  duty,  and  is  properly 
called  extortion.  Wherefore,"  he  adds, "  here,  inasmuch  as  the 
obligation  was  made  for  the  deliverance  of  T.  M.,  who  was  in 
the  custody  of  the  plaintiff  or  officer,  it  cannot  be  denied  but 
that  he  took  the  obligation  for  his  deliverance  colare  offi^P 
Here  the  learned  chief  justice  was  speaking  of  the  manner 
in  which  the  law  characterized  the  act  of  taking  securities 
colore  officiij  and  he  did  not  mean  to  say  that  the  officer 
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must  actnally  have  had  a  corrupt  or  evil  intent ;  as,  in  the 
very  case  he  was  deciding,  the  officer  did  not  act  oppressively 
or  corruptly,  excepj  as  he  violated  his  duty.  In  Burrall  v. 
Aeker  (23  Wend.,  606),  the  chancellor  says :  '*  The  words 
color  of  office  necessarily  imply  an  illegal  claim  of  right  or 
authority  to  take  the  security  or  to  do  tlie  act  in  question, 
by  virtttiB  of  his  office,  which  claim  is  a  mere  color  or  pre- 
tence on  the  part  of  the  officer ;"  and  he  quotes  from  Tomlin's 
Law  Dictionary,  that  "  color  of  office  is  where  an  act  is  evilly 
done  by  the  countenance  of  an  officer ;  and  is  always  taken 
in  the  worst  sense,  being  grounded  upon  corruption,  to  which 
the  office  is  as  a  mere  shadow  or  color."  The  acts  described 
by  Tomlin  are  such  as  are  condemned  as  done  by  color  of 
office;  but  the  definition  of  the  term  is  not  broad  enough  to 
include  all  cases,  as  there  are  many  cases  in  the  books  whei^ 
acts  done  by  color  of  office  have  been  condemned,  although 
not  grounded  upon  any  actual  corruption ;  yet  the  law  may 
impute  a  corrupt  character  to  them  as  done  in  violation  of 
law.  In  Wd>b  v.  ATbertson  (4  Barb.,  51),  it  was  held  that  a 
bond  taken  in  the  names  of  the  commissioners  of  highways 
of  a  town,  for  the  benefit  of  the  town  in  its  corporate  capacity, 
and  intended  to  relieve  the  taxable  inhabitants  of  the  town 
from  the  payment  of  a  tax  for  a  public  improvement,  viz., 
the  extension  and  opening  of  a  public  highway,  could  not 
be  enforced  against  the  obligors.  The  decision  was  put  upon 
the  ground  that  the  commissioners  had  a  plain  duty  to  per- 
form an.d  a  discretion  to  exercise  in  laying  out  the  road, 
and  that  they  might  be  influenced  in  the  discharge  of  their 
duty  by  the  bond.  It  was  conceded  that  they  acted  from 
honest  motives,  and  yet  it  was  held  that  they  exceeded  their 
authority  in  taking  the  bond,  and  that  their  act  must  be  con- 
demned as  against  the  general  policy  of  the  law.  In  Winter  v. 
Kinney  (1  N.  Y.,  365),  it  is  said  that  the  policy  of  the  law 
in  declaring  void  agreements  and  securiti.es  taken  by  public 
officers,  colore  ojfflciij  is  to  guard  against  official  oppression 
on  the  one  side,  and  a  lax  performance  of  duty  on  the  other. 
Judge  Wright,  writing  the  opinion  of  the  court,  cites  the 
Sick  BLS— Vol.  HI.        4tt 
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definition  of  color  of  office  given  by  Tomlin ;  but  the  very 
case  he  was  considering  was  one  where  a  deputy  sheriff 
arrested  the  plaintiff,  in  a  civil  action,  on  Saturday  evening, 
and  the  plaintiff  agreed  with  him  that  if  he  would  become 
his  bail  until  Monday  morning,  he  would  deposit  with  him 
the  amount  for  which  he  was  required  to  give  bail,  and  in 
case  he  failed  to  surrender  himself  to  the  deputy  on  Monday 
morning,  or  settle  with  the  plaintiff  in  the  suit  against  him, 
then  that  the  deputy  should  pay  the  money  over  to  such 
plaintiff.  He  made  the  deposit,  and  it  was  claimed  to  have 
been  forfeited,  and  was  paid  over  to  the  plaintiff  in  the  action. 
He  sued  to  recover  the  money  back  on  the  ground  that  it 
was  taken  by  the  deputy  colore  officii ;  there  was  no  oppres- 
sion, no  evil  intent  and  no  corruption,  and  the  deputy  seems 
to  have  acted  from  humane  motives. 

Without  citing  or  examining  more  cases,  I  think  I  may 
safely  say  that  no  case  entitled  to  weight  as  authority  can  be 
found,  which  decides  that  a  security  taken  colore  officii  can- 
not be  condemned  unless  it  was  taken  with  an  evil  or  corrupt 
intent.  The  acts  of  public  officers  in  taking  such  securities 
are  condemned  because  they  are  against  the  general  policy 
of  the  law.  It  matters  not  that  the  motives  of  the  officer 
were  good  and  humane  if  the  acts  are  of  such  a  character  as 
tend,  if  countenanced,  to  oppression  or  a  lax  performance  of 
official  duty.  In  all  cases  where  contracts  are  claimed  to  be 
void  as  against  public  policy,  it  matters  not  that  any  particular 
contract  is  free  from  any  taint  of  actual  fraud,  oppression  or 
corruption.  The  laws  look  to  the  general  tendency  of  such 
contracts.  The  vice  is  in  the  very  nature  of  the  contract, 
and  it  is  condemned  as  belonging  to  a  class  which  the  law  will 
not  tolerate.    {Atchesen  v.  MaUen^  43  N.  T.,  147.) 

We  are  reminded,  on  the  part  of  the  appellant,  that  there 
is  no  law  of  the  United  States  prohibiting  the  taking  of  this 
pledge,  and  that  our  statute,  as  to  securities  taken  colore 
officii  (2  B.  S.,  386,  §  69),  is  not  applicable  to  officers  of  the 
United  States.  This  is  undoubtedly  true,  but  the  statute  of 
our  State  mostly,  if  not  to  it  full  extent,  embodies  principles 
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of  the  common  law,  and  it  is  important  in  this  case  only  as 
indicating  what  the  public  policy  is.  My  conclusion,  upon  this 
branch  of  the  case,  is  based  upon  principles  of  public  policy 
as  sanctioned  by  the  common  law  and  expounded  by  the 
ablest  jurists. 

It  is  further  claimed  that  if  this  contract  of  pledge  was 
illegal  and  void  for  the  reasons  stated,  the  parties  were  in 
pari  deltctUy  and  that  the  contract  was  so  executed  that  the 
plaintiff  cannot  recover;  and  this  claim  must  be  briefly 
noticed. 

No  case  has  been  cited  in  which  it  has  been  held  that  where 
an  officer  receives  securities  or  money  colore  offioU^  the  parties 
are  in  paa^  ddiotu  /  and  none,  I  apprehend,  can  be  found. 
On  the  contrary,  there  are  cases  to  be  found  in  the  books 
where  money  extorted  by  public  officers  colore  officii  has  been 
permitted  to  be  recovered  by  the  parties  paying,  as  money 
had  and  received.  In  Winter  v.  Kinney^  mpra^  where 
the  question  was  under  consideration,  it  was  not  intimated 
that  the  defendant  could  hold  the  money  paid  him,  because 
the  parties  were  in  pari  delictu.  The  oppressor  and  oppressed 
are  never  upon  a  footing  of  equality.  Both  the  statute  and 
the  common-law  prohibition  are  aimed  at  the  public  officer, 
and  are  intended  to  regulate  his  conduct.  He  is  the  one, 
and  not  the  person  yielding  to  his  exaction,  who  is  at  com- 
mon law  liable  to  be  indicted  for  extortion.  The  law  points 
out  the  offender,  and  in  such  a  case  the  parties  are  not  in 
pari  delictu.  {Oneida  BamJc  v.  Ontario  BamJCy  21  N.  T., 
496  ;  SacheU'8  Harbor  Bamk  v.  Godd^  18  N.  Y.,  240 ;  States- 
hurgh  V.  Smithy  2  Burrows,  924 ;  Clerk  v.  SJiee^  Cowp.,  200.) 

Neither  was  this  an  executed  contract.  These  bonds  were 
pledged  as  a  security  that  the  soldiers  would  not  desert.  The 
pledge  was  by  the  agreement  of  the  parties,  and  the  law 
implies  that  the  pledgee  may  hold  the  property  pledged  as 
security,  and  that  in  case  of  forfeiture,  he  must,  by  sale, 
after  notice  to  the  pledgor  or  by  action,  foreclose  the  pledge ; 
and  until  that  be  done,  the  legal  title  to  the  property  remains 
in  the  pledgor,  and  the  transaction  is  in  fieri.    If  this  con- 
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tract  was  fully  e;secuted,  then  the  pledgee  would  have  nothing 
more  to  do  except  to  hold  the  bonds  aa  his  own,  and  this 
will  not  be  claimed. 

There  is  another  ground  upon  which  the  plaintiff's  title  to 
these  bonds  can  be  upheld.  The  contract  pledging  the  bonds 
was  without  consideration*  Richardson  was  simply  an  agent 
for  the  towns  whose  quotas  he  was  filling.  It  does  not 
appear  that  he  was  to  have  any  profit  whajbever  from  the 
enlistment  of  the  men,  or  that  he  was  in  any  way  to  be  per- 
sonally benefited  by  their  enlistment.  The  bonds  did  not 
belong  to  the  towns  nor  to  the  men  enlisted.  The  defendant 
parted  with  nothing  on  tlie  faith  of  the  pledge,  and  did  noth- 
ing which  he  was  not  bound  by  law  to  do  without  it.  There 
was  no  benefit  to  the  pledgor  nor  harm  to  the  pledgee,  and 
hence  there  was  no  consideration. 

The  defendant  had  no  authority,  either  in  the  law,  or,  so 
far  as  appears,  in  instructions  from  his  superior  officers,  to 
take  this  pledge ;  and  his  act  has  never  been  ratified  by  the 
government.  The  fact  that  he  notified  his  superior  officer 
that  he  had  taken  it  alone,  shows  no  ratification.  Besides,  he 
was  not  the  agent  of  the  provost  marshal-general,  but  an 
agent  of  the  government  of  the  United  States;  and.  an  act 
like  this,  wholly  unauthorized  by  law,  could  not  probably 
be  ratified  by  any  officer  of  the  government.  Who,  then, 
shall  hold  these  bonds?  The  defendant  does  not  claim  that 
he  can  hold  them  for  his  individual  benefit.  The  govem- 
nient  has  never  ratified  his  unauthorized  act,  nor,  so  far  as 
appears,  claimed  the  bonds ;  and  if  the  plaintiff  cannot  recover 
them  they  will  be  witlM)ot  an  owner. 

Two  eases  were  cited  in  behalf  of  the  di^fendant,  bearing 
upon  this  branch  of  the  ease,  which  I  will  briefly  notice.  •  In 
Mivrp  V.  Osgood  (2  Hill,  216),  the  plaintiff,  as  agent  of  Lee, 
took  in  his  own  name  an  unauthorized  security,  and  it  was 
held  that  Lee,  as  principal,  could  ratify  the  act  of  his  agent 
and  enforce  the  security  in  the  name  of  his  agent.  As  the 
agent  had  no  personal  interest  in  the  security,  it  was  said 
that  it  would  have  been  void  without  the  ratification  of  the 
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principal,  for  the  want  of  consideration.  In  State  of  If.  Y. 
V.  aty  of  Buffalo  (2  Hill,  434),  the  keeper  of  the  State 
arsenal  at  Batavia  loaned  to  the  city  of  Buffalo  200  gnns 
belonging  to  the  State,  and  took  a  bond  that  they  should  be 
returned  when  called  for.  It  was  held  that  this  keeper  was 
not  a  State  officer,  but  the  mere  agent  of  the  commissary- 
general,  and  that  while  he  was  wholly  unauthorized  to  make 
tiie  loan  and  take  the  bond,  and  that  thus  the  city  had 
obtained  and  used  the  guns  wrongfully,  the  State  could  waive 
the  tort,  affirm  the  loan  and  sue  upon  the  bond  for  the  value 
of  the  guns.  Before  either  of  these  authorities  could  have 
any  bearing  upon  this  case,  it  would  have  to  appear  that  the 
government  of  the  United  States- had,  in  some  way,  adopted 
or  ratified  the  act  of  the  defendant  in  taking  the  pledge. 

Having  thus  given  this  case  the  careful  consideration  its 
importance  deserves,  I  have  reached  the  conclusion  that  the 
order  of  the  General  Term  should  be  affirmed,  and  that  judg- 
ment absolute  should  be  rendered  against  the  defendant,  widi 
costs. 

All  concur. 

Judgment  accordingly. 


Edwakd  Bjeoe,  Bespondent,  v.  Fsbdbbiok  A.  Shbldon  et  al., 

Appellants. 

In  an  action  tried  by  the  court,  or  by  a  referee,  a  reAisal  to  find  a  mate 
rial  fact,  of  which  there  is  1^^  proof,  and  where  there  is  no  proof  to  tiie 
contrary,  nor  proof  of  facts  or  circomstances  showing  its  improbability, 
is  an  error  of  law,  and  if  a  request  so  to  ^d  is  made  and  therb  is  a 
reibsal  and  exception,  a  proper  question  is  presented  fbr  consideration 
in  the  Court  of  Appeals. 

Where  a  manufacturer  of  goods,  which  are  known  in  the  market,  and  the 
different  qualities  distinguished  by  numbers,  contracts  to  sell  and  deliver 
goods  fh>m  his  &ctoiy,  of  certain  numbers,  in  an  action  upon  the  con- 
tract it  is  not  material  whether  the  goods  delivered  are  of  equal  or  infe- 
rior quality  to  those  of  corresponding  numbers,  manufactured  at  other 
factories,  or  whether  they  are  or  are  not  merchantable.  If  they  are  the 
numbers  contracted  for  ss  manufactured  ^  the  contractor's  Ikctoiy,  the 
contract  is  fulfilled. 


i  4S  an 

106    891 


48    966' 
118    268 


48   3651 
130    480] 

48  865 
149  S04 


48  866 
jl68  519 


48  865 
167   57 


\ 


/ 


866  Beck  t;.  Shbldon  et  al.  [Jan., 

Statement  of  case. 

In  executory  contractB  for  the  sale  of  personal  property,  if  the  vendee 
deems  the  article  received  not  the  one  contracted  for,  to  preserve  his 
rights  he  must  return  it  to  the  vendor,  or  notify  him  of  his  objections 
and  offer  to  return  it  The  retention  of  the  property,  without  doing  this, 
after  opportunity  to  ascertain  the  defect,  is  an  admission  that  the  contract 
has  been  performed. 

(Argued  September  29, 1871 ;  decided  January  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  of  the  Becond  judicial  district,  affirming  a 
judgment  in  favor  of  plaintiflF,  entered  upon  the  decision  of 
the  court  upon  trial  without  a  jury. 

This  was  an  action  to  recover  the  balance  due  upon  a  sale 
of  iron.  On  the  6th  of  February,  1864,  the  plaintiff  con- 
tracted to  sell  and  deliver  to  the  defendants  "  800  gross  tons 
Poughkeepsie  foundry  pig  iron,  at  forty-five  dollars  per  ton  for 
No.  1,  and  forty-four  dollars  per  ton  for  No.  2 ;  cash  on  delivery 
at  wharf  at  Poughkeepsie."  Plaintiff  was  the  manufacturer  of 
iron  known  in  the  market  as  Ko.  1  and  No.  2  Poughkeepsie 
foundry  pig  iron.  The  deliveries  were  to  be  made  monthly, 
ending  with  October.  The  iron  was  all  delivered  and  used, 
and  all  paid  for,  except  that  required  to  be  delivered  in  Octo- 
ber; none  was  returned  or  offered  to  be  returned.  The 
defendants  insist  upon  damages  and  a  deduction,  on  account 
of  the  poor  quality  of  the  iron  delivered.  Various  requests 
were  made  and  exceptions  taken,  which  are  stated  in  the 
opinion  of  the  court.  The  justice  before  whom  the  cause 
was  tried  without  a  jury,  found  for  the  plaintiff  for  the  con- 
tract price  of  the  iron. 

W.  A.  Beach  for  appellants.  It  is  the  duty  of  the  trial 
court,  when  requested,  to  find  every  material  fact  necessary 
to  the  determination  of  the  issues.  {Carter  v.  Shipman,  35 
N.  T.,  683,  64:2 ;  Ormt  v.  Morse,  22  id.,  323-326.)  A 
refusal  to  find  a  material  fact,  proven  by  uncontroverted 
evidence,  is  reviewable  here  upon  proper  exceptions.  {Mason 
V.  Zordy  40  N.  T.,  476,  484 ;  Putnam  v.  Bubbell,  42  id., 
106 ;  Marmn  v.  Inglisj  39  How.,  329;  Fellows  v.  Nfirthrup, 
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89  N.  T.,  117;  Draper  v.  SUmvend^  38  id.,  219.)  An 
acceptance  does  not  work  an  estoppel  where  the  defect  is 
latent.  {Hoe  v.  Sanbuniy  21  N.  Y.,  562.)  The  purchaser 
may  protect  himself  by  notice  of  the  defect  when  discovered. 
(29  N.  T.,  362,  363.)  On  sales  otherwise  than  by  samples  a 
vendee  has  no  right  to  return  for  breach  of  warranty.  {Mid- 
ler V.  jEno,  14  N.  T.,  697 ;  CHUespie  v.  Torranoey  25  id., 
806-310. 

John  Thompson  for  respondent.  Findings  of  fact  are  not 
reviewable  in  this  court.  {Boost  v.  Spelmany  4  N.  T.,  284 ; 
Pratt  V,  Footey  9  id.,  463;   Western  v.   Genesee  Ins.  Co.y 

12  id.,  268  ;  Oriscom  v.  MayoTy  id.,  586 ;  Horton  v.  Browny 

13  id.,  687;  Wright  y.  DouglaSy  7  id.,  664;  14  id.,  310; 
18  id.,  673 ;  17  id.,  81 ;  22  id.,  323,  426 ;  26  id.,  82 ; 
80  id.,  883;  38  id.,  587;  39  id.,  360.)  No  warranty 
can  be  implied  in  contract  in  question.  {Hargous  v. 
Stoney  5  K  Y.,  86;  Wright  v.  Ha/rty  18  Wend.,  448; 
Moses  V.  Meady  1  Den.,  378.)  Even  knowledge  of  the 
agent  that  the  iron  was  wanted  for  stove  plate  would  not 
imply  a  warranty.  (14  J.  E.,  316;  Prentice  v.  Dikey  6 
Duer,  220.)  Nor  his  expressing  his  judgment  or  opinion. 
(20  J.  R.,  191 ;  10  Wend.,  411 ;  22  Barb.,  134.)  In  execu- 
tory contracts,  if  article  is  not  the  one  contracted  for,  the 
vendee  must  notify  the  vendor  and  offer  to  return.  If  kept 
and  used,  all  defect  is  waived.  {Reed  v.  RamdaUy  29  N.  Y., 
867 ;  Hargous  v.  Stoney  1  Seld.,  86  ;  jFiteh  v.  Co/rpentery  43 
Barb.,  40 ;  20  Wend.,  61 ;  Parsons  on  Cont.,  326,  327.) 

Hunt,  0.  The  questions  made  by  the  appellants  are  prin- 
cipally questions  of  fact.  Oi-dinarily,  these  are  not  the  sub- 
ject of  inquiry  in  this  court,  where  the  judgment  has  been 
affirmed  at  the  General  Term.  The  appellants'  request  to  the 
judge  to  find  certain  facts  was  refused.  These  facts,  they 
insist,  were  established  by  uncontradicted  evidence.  To  the 
refusal  so  to  find  they  excepted,  and  they  insist  before  this 
court  that  such  refusal  constitutes  a  ground  of  error.    It  is 
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provided  by  section  268  of  the  Code,  that  where  there  is  a 
trial  before  a  judge  without  a  jury,  either  party  may  except 
to  a  decision  on  a  matter  of  law  arisinjB^  on  the  trial,  may 
make  a  case  or  exceptions,  and  move  for  a  new  trial  at 
the  General  Term.  **And  either  party  desiring  a  review  upon 
the  evidence,  either  of  the  questions  of  fact  or  of  law,  may 
make  a  case  or  exceptions  in  like  manner  as  upon  a  trial  by 
jury,  except  that  the  judge  must  briefly  specify  the  facts 
found  by  him,  and  his  conclusions  of  law."  J£  the  judgment 
be  reversed  at  the  General  Term  *  *  *  the  question 
whether  the  judgment  should  have  been  so  reversed,  either 
upon  questions  of  fact  or  of  law,  shall  be  open  to  review  by 
the  Court  of  Appeals.  (Id.,  1.)  Section  348  provides  that 
an  appeal  may  be  taken  to  the  General  Term  from  a  judg- 
ment entered  upon  the  report  of  referees  or  the  direction  of 
a  single  judge  of  the  same  com-t,  in  ail  cases,  and  upon  the 
fact  when  the  trial  is  by  the  court  or  referee. 

It  will  be  perceived  that  the  power  of  this  court  is  less 
extended  than  that  of  the  General  Term  of  the  Supreme 
Court,  in  at  least  one  important  particular.  Where  there 
has  been  a  trial  before  a  referee  or  a  judge  without  a  jury, 
the  case  can  be  brought  before  the  General  Term  for  ^^a 
review  of  the  evidence  appearing  on  the  trial."  The  '*  ques- 
tions of  fact "  can  then  ^'  be  reviewed,"  that  is,  the  decisions 
reached  upon  questions  of  fact  by  the  judge  or  referee  are 
open  to  examination  or  review  or  reconsideration  by  the 
General  Term.  This  power  is  expressly  denied  to  the  Court 
of  Appeals,  except  in  a  single  case,  viz.,  where  the  judgment 
of  the  judge  or  referee  is  reversed  on  questions  of  fact,  and 
it  is  80  stated  in  the  judgment  of  reversal.  (Section  268.) 
^^  In  that  case,  the  question  whether  the  judgment  shall  have 
been  reversed  either  upon  questions  of  fact  or  of  law  shall  be 
open  to  review  by  the  Court  of  Appeals."  (Id.)  Where 
the  judgment  of  the  referee  or  judge  has  been  affirmed  by 
the  General  Term,  or  where  it  has  been  reversed  on  ques- 
tions of  law  only,  this  court  has  no  power  to  review  the  facts. 

It  has  been  held  by  the  Court  of  Appeals  in  many  cases 
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that  it  is  an  error  of  law  for  a  judge  or  referee  to  find  the 
existence  of  a  fact  of  which  there  is  no  evidence.  Being  an 
error  of  law  rather  than  of  fact,  it  is  reviewable  in  this  court, 
and  judgments  are  frequently  reversed  for  the  reason  that 
material  facts  are  found  of  which  there  is  no  legal  proof. 
{Putnam  v.  HubbM^  42  N.  Y.,  476 ;  Fdiows  v.  NoHhrvip^ 
89  id.,  117 ;  Draper  v.  Stouvendy  38  id.,  219.) 

A  refusal  to  find  a  material  fact  of  which  there  is  legal 
proof,  and  of  which  there  is  no  proof  to  the  contrary,  and 
where  there  are  no  facts  or  circumstances  showing  its 
improbability,  is  equally  an  error  of  law.  If  the  request 
so  to  find  is  made,  and  there  is  a  refusal  and  exception,  a 
proper  question  is  presented  for  consideration  in  the  Court 
of  Appeals.  I  do  not  find  that  this  point  has  ever  been 
distinctly  decided.  It  has  been  alluded  to,  and  it  seems  to 
me  to  be  within  the  spirit  of  the  decisions  and  of  the  Code. 
{Mason  v.  Lord^  40  K  Y.,  476;  PtUnam  v.  JBkMeUj  42 
id.,  106;  CfraoU  v.  Morsey  22  id.,  823;  Marom  v.  IngleSy 
89  How.  Pr.  R,  829.) 

The  present  case  presents  sixteen  requests  for  findings,  and 
thirty  exceptions  to  the  findings  and  tp  the  refusals  to  find. 
A  settlement  of  the  principles  in  contention  will  dispose  of  a 
large  part  of  these  questions.  The  plaintifi  insisted  that 
"  Ponghkeepsie  foundry  pig  iron  No.  1  and  No.  2"  called 
for  iron  of  the  qualities  of  No.  1  and  No.  2,  as  manufactured 
at  that  establishment ;  that  these  terms  represented  the  com- 
parative softness  or  hardness  of  the  iron  so  manufactured, 
not  an  absolute  quality  by  a  fixed  standard,  and  that  it 
involved  no  statement  of  what  it  would  produce  when  manu- 
&ctured. 

The  defendants,  on  the  contrary,  insist  that  the  terms  used 
represent  known  market  qualities  of  iron,  and  that  the  iron 
delivered  was  inferior  to  those  qualities.  In  their  answer 
they  also  insist  that  it  was  agreed  that  the  iron  should  be 
suitable  for  the  purposes  to  which  they  intended  to  apply  it, 
to  wit,  the  manufacture  of  stoves,  but  that  it  was  of  an 
inferior  quality  and  was  unfit  for  the  manufacture  of  ^ves. 

SicKBLs  —  VoL  m.    47 
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The  judge  finds  as  a  fact  that  the  writing  contains  the 
only  contract  in  respect  to  the  iron  and  the  whole  of  it.  He 
further  finds  that  the  plaintiff  made  no  warranty  or  repre- 
sentation of  what  sort  of  castings  or  work  the  Poughkeepsie 
pig  iron  would  produce.  These  findiugs  are  sustained  by 
the  evidence.  The  writing  speaks  for. itself.  The  evidence 
of  Mr.  Greene,  the  defendant,  of  what  took  place  between 
himself  and  the  plaintiff's  agent,  is  much  more  than  balanced 
by  the  evidence  of  the  agent  to  the  contrary,  and  the  evi- 
dence to  be  derived  from  the  plaintiff's  letters,  that  they 
formed  their  judgment  of  the  iron  from  their  use  of  it  in 
their  manufactory.  The  last  branch  of  the  defense  requires 
no  further  comment.  The  other  branch  is  to  be  determined 
by  the  writing  itself  and  by  the  surrounding  facts.  The 
plaintiff  owned  the  foundry  referred  to. .  He  manufactured 
there  iron  known  as  No.  1,  and  iron  known  as  No.  2.  This 
fact  was  known  to  the  defendants.  They  contracted  with 
the  plaintiff  for  800  tons,  not  of  No.  1  and  No.  2  iron 
generally,  but  for  iron  known  as  Nos.  1  and  2  of  the  Pough- 
keepsie famace.  Whether  it  was  good  or  poor,  hard  or  soft, 
would  make  good  stove  castings  or  poor  ones,  was  not  at  all 
in  question.  Whether  it  was  as  good  as  the  iron  made  at 
other  &ctories,  whether  it  was  above  or  below  the  average, 
was  not  important.  It  was  as  if  they  had  contracted  with  a 
farmer  for  800  bushels  of  the  yellow  com  to  be  raised  on  his 
farm  in  a  certain  town,  or  800  bushels  of  the  winter  wheat 
to  be  raised  on  a  particular  lot,  or  the  apples  from  the  trees 
in  his  orchard.  Such  a  contract  assumes  that  the  parties 
know  what  is  the  character  of  the  article  to  be  there  pro- 
duced. They  select  a  particular  standard,  and  do  not  rely, 
either  upon  its  merchantable  character  or  upon  its  productive 
quality.  If  the  particular  iron,  com,  wheat  or  apples  thus 
to  be  produced  is  furnished  to  the  buyer,  the  contract  is 
performed.  The  judge  found  that  the  iron  delivered  was 
precisely  the  article  contracted  for ;  whether  it  was  or  was  not 
merchantable,  was  therefore  of  no  importance. 

There  was  no  contract  that  the  iron  to  be  famished  would 
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produce  castings  of  a  particular  quality.  Such  is  the  finding, 
based  upon  suflScient  evidence.  This,  however,  is  not  the  only 
cause  of  complaint  by  the  purchasers.  They  allege,  and  the 
judge  has  found,  that  when  mixed  in  the  proportion  of  two- 
thirds  No.  1,  and  one-third  No.  2,  the  result  did  not  furnish 
as  good  stove  plates  as  did  the  same  mixture  in  a  previous 
year.  But  the  seller  did  not  agree  that  the  result  would  be 
the  same.  He  did  not  hold  forth  or  represent  that  the  plates 
of  the  two  years  would  be  the  same.  The  buyers,  it  may  be 
assumed,  believed  that  such  would  be  the  case,  but  they 
obtained  no  guaranty  or  representation  to  that  effect  from 
the  sellers.  The  failure  is,  therefore,  their  loss,  and  they  can- 
not throw  it  upon  the  seller. 

It  is  said  that  the  fracture  showed  a  grain  or  crystalliza- 
tion, and  a  character  of  iron  which  was  not  sustained  by  its 
result  when  smelted.  So  the  judge  finds,  and  such  was  the 
evidence.  He  finds  also  that  the  only  contract  was,  that 
Poughkeepsie  pig  iron  Nos.  1  and  2  should  be  furnished, 
and  that  the  pig  iron,  according  to  the  contract,  was  duly 
delivered  by  the  plaintiff  to  the  defendants.  There  was, 
therefore,  no  contract  either  that  iron  should  produce  par- 
ticular results  when  smelted,  or  that  the  actual  result  should 
be  the  same  with  that  indicated  by  the  fracture.  On  this 
point,  also,  the  defendants  acted  upon  their  own  judgment, 
receiving  neither  guaranty  or  representation  from  the  seller. 
If  their  expectations  are  not  realized  they  must  themselves 
bear  the  loss. 

When  the  judge  found  that  the  plaintiff  had  delivered  pre- 
cisely the  article  he  had  contracted  to  sell,  this  embraced  a 
finding  that  he  had  delivered  iron  from  the  Poughkeepsie 
foundry.  It  can  scarcely  be  said,  with  propriety,  that  he 
refused  to  find  on  this  point.  He  finds  that  the  Pough- 
keepsie iron  works  included  two  stacks  at  Poughkeepsie 
and  one  at  Falkill,  and  that  the  latter  was  a  part  of  the 
works  of  the  Poughkeepsie  foundry.  The  proof  showed, 
also,  that  the  same  parties  conducted  the  whole  works. 

If  these  particulars  are  borne  in  mind  there  will  seem  to 
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The  plaintiff  did  not  warrant  that  the  iron  was  fit  for  any 
particular  purpose,  or  that  it  was  of  any  particular  quality. 

If  we  assume  that  the  plaintiff  was  bound  to  deliver  mer- 
chantable qualities  of  Kos.  1  and  2  pig  iron,  it  does  not  aid 
the  defense,  as  there  was  no  proof,  certainly  no  uncontro- 
verted  proof,  that  the  iron  delivered  was  not  merchantable. 
It  would  not  make  good  stoves  when  mixed  in  the  proportions 
of  two-thirds  of  No.  1  and  one-third  of  No.  2.  And  yet  there 
is  no  proof  that  it  would  not  make  good  stoves  when  mixed 
with  other  iron,  or  that  it  was  not  very  useful  and  valuable 
for  many  other  purposes  besides  the  manufacture  of  stoves. 

The  justice  who  tried  the  cause  having  found  the  making 
of  the  contract,  and  that  the  plaintiff  had  fully  performed  it 
on  his  part,  found  all  that  it  wba  important  for  either  party 
tiiat  he  should  find ;  and  his  conclusion  of  law  is  fully  sus- 
tained by  the  findings  of  fact  and  the  evidence. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur.    Lott,  Ch.  0.,  not  sitting. 

Judgment  affirmed. 


Joseph  Gillott,  Respondent,  v.  Biohabd  Estbbbbook  et  aL, 

Appellants. 

A  manufactarer  has  the  right  to  distinguish  the  goods  mannfactored  by 
him  by  any  peculiar  mark  or  device  he  may  select  and  adopt,  by  which 

.  they  may  be  known  as  his  in  the  market;  and  he  is  entitled  to  the  pro- 
tection of  a  court  of  equity,  in  the  exclusive  use  of  the  peculiar  marks 
or  symbols  appropriated  by  him,  designating  or  indicating  the  tnie  origin 
cr  ownerMp  of  the  article  to  which  they  are  ai&xed. 

Plaintiff,  a  manufacturer  of  steel  pens,  had  for  many  years  manufactured  a 
peculiar  pattern  on  which  was  impressed  the  figures  *'  808,"  and  the  words 
'*  Joseph  Gillott,  extra  fine."  The  pens  were  put  up  in  paper  boxes, 
with  a  label  on  top,  containing  the  same  name  and  numerals.  The  pens 
were  known  and  ordered  by  dealers  as  ^^SOS"  pens.  Such  figures  did 
not  express  any  quality  or  size  of  the  pen,  but  were  selected  arbitrarily 
by  plaintiff  to  distinguish  the  pattern  or  character  of  pen  to  which  it  was 
applied. 
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Defendants  b^gan  the  manufacture  and  sale  of  a  steel  pen,  closely  resem- 
bling plaintiff's  pen  in  eyeiy  particular,  on  which  was  stamped  **  803," 
and  **  Esterbrook  &  Co.,  extra  line."  The  pens  were  put  up  in  boxes  of 
the  same  size  and  similar  to  those  of  plaintiff,  with  a  label  containing  the 
same  words  and  figures,  except  **  Esterbrook  &  Go."  instead  of  **  Joseph 
Gillott" 

In  an  action  brought  by  plaintiff  to  restrain  defendants  from  using  the 
figures  '*803"  upon  these  pens  and  boxes,— ^<^,  that  plaintiff  had 
acquired  the  right  to  the  exclusive  use  of  those  figures  as  a  trade  mark, 
and  was  entitled  to  the  relief  sought 

(Argued  September  29, 1871 ;  decided  January  Term,  1872.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  district,  aflSrming  a  judg- 
ment entered  on  the  decision  of  the  court  on  a  trial  at  Special 
Term. 

The  action  was  brought  by  the  plaintiff  to  restrain  the 
defendants  by  injunction,  among  other  things,  from  using  the 
number  "  303  "  on  steel  pens  manufactured  by  them,  and  on 
small  paper  boxes  in  which  they  are  put  up,  on  the  allegation 
in  his  complaint  that  he  had  for  sixteen  years  and  upwards 
kept  on  sale  and  sold  a  particular  kind  and  style  of  pen,  made 
by  him,  and  put  up  in  boxes  imitated  by  the  defendants, 
having  the  said  number  '^  303  "  impressed  on  the  said  pen,  and 
placed  on  such  boxes,  with  the  plaintiS's  name  as  his  trade 
mark. 

The  material  facts  sufficiently  appear  in  the  opinion.  The 
case  is  reported  below  in  47  Barb.,  455. 

Judgment  was  rendered  restraining  the  defendants  from 
infringing  or  using  the  said  trade  mark  of  the  plaintiff,  and 
from  msJdng  or  selling  pens  with  said  number  "303** 
impressed  thereon,  or  on  the  boxes  or  packages  containing 
the  same  for  sale. 

John  Sh&noood  for  the  appellants.  No  one  can  appro- 
priate a  word  in  general  use  as  his  trade  mark  and  restrain 
others  from  using  it.  {Corwm  v.  i?(rfy,  7  Bos.,  222 ;  quoted 
in  Upton  on  Trade  Marks,  198 ;  B'wmett  v.  Phcdon^  12  Abb. 
Pr.,  186 ;  4  Bos.,  622;  aff'd  in  Ot.  of  Ap.,  6  Abb.  Pr.  N.  S., 
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212;  3  Keyes,  59^4:.)'  Wordd  and  figures  indicative  of  the 
^^kindy  character  or  quaZity^^  of  the  thing  cannot  be  used 
exclusively  as  a  trade  mark.  (Upton  on  Trade  Marks,  208, 
209 ;  OiUoU  v.  Esterbrooh,  47  Barb.,  479.) 

F.  R,  Sherman  for  the  respondent.  This  court  will  not 
review  the  findings  of  fact.  {MarshaU  v.  Smithy  20  N.  T., 
261;  Loesohioh  v.  BaMvnny  38  id.,  826;  McCahe  v. 
Braytoriy  id.,  196;  Fellows  v.  Northrop^  89  id.,  117; 
Ostramder  v.  FellowSy  id.,  305,  and  authorities  cited.)  Single 
letters  and  figures  as  well  as  words  may  be  adopted  as  a  trade 
mark.  {Newtrum  v.  Ahordy  49  Barb.,  589  [1867],  Cement 
case;  Stokes  v.  Lamdgraffy  17  id.,  612;  Bids  v.  Bloomery 
23  id.,  609 ;  Clark  v.  CUvrky  25  id.,  79 ;  Brooklyn  W. 
Jj.  Co.  V.  Masury^  25  id.,  418;  Howard  v.  HenriqueSy  3 
Sand.  Sup.  0.  K.,  727 ;  Bv/mett  v.  Phatony  Court  of  Appeals^ 
1867,  5  Abbott's  K.,  N.  S.,  212.)  The  use  of  the  figures  303 
was  an  infringement,  altliough  defendants  used  their  own  firm 
name.  {Goutt  v.  Aleploghay  25  Am.  Jur.,  277 ;  Sevxo  v. 
Provezendey  14  Law  Times,  315 ;  Newmam,  v.  Alfordy  49 
Barb.,  589 ;  BwneU  v.  Phalon^  6  Abb.  N.  S.,  212.) 

Lorr,  Ch.  C.  A  manufecturer  has  the  right  to  distinguish 
the  goods  manufactured  by  him  by  any  peculiar  mark  or 
device  he  may  select  and  adopt,  by  which  they  may  be  known 
as  his  in  the  market,  and  thereby  secure  to  himself  the  pro- 
fits arising  from  the  fact  that  they  are  of  his  manufacture,  and 
ke  is  entitled  to  the  protection  of  a  court  of  equity  in  the 
exclusive  use  of  the  peculiar  marks  or  symbols,  appropriated 
by  him,  designating  or  indicating  the  true  origin  or  owner- 
ship of  the  article  to  which  they  are  affixed  against  the  adop- 
tion or  imitation  thereof  by  another,  so  as  to  mislead  the 
ptrbKc  as  t6  such  origin  or  oWne^hrp,*  and  thtxs  effsct  the  sale 
6f  his  goods  as  those  of  the  party  Whose  trade  mark  is  so 
adopted  or  imitated. 

See  Bwmett  v.  Phalon  (3  Keyes'  Rep.,  594),  and  the 
cases  there  cited,  and  particularly  the  opinion  of  Dueb,  J.,  in 
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that  of  the  Amosheag  MtmufcustuHiiff  Company  v.  Spear  (2 
Sand.  S.  C.  Bep.,  699),  in  which  the  question  is  examined 
with  great  ability,  and  the  mljss  applicable  ta  it  ar*  clearly- 
defined. 

Upon  the  application  of  the  above  prirtciples  to  this  case, 
the  facts  found  by  the  judge,  who  tried  the  issues  therein, 
entitled  the  plaintiff  to  the  relief  granted  to  him  by  the 
judgment  rendered  at  Special  Term,  They  show  that  he 
had,  for  many  years  prior  to  the  Jmmencement  of  this 
action,  mann&ctured  at  Birmingh&m,  in  England,  and  sent 
to  the  Fnited  States  for  sale,  steel  pens  of  various  descriptions, 
and  among  them,  as  early  as  in  the  year  1839,  one  of  a 
peculiar  style  or  pattern,  on  which  was  impressed  the  number 
«  303  "  and  the  words  « Joseph  Gillott,  extra  fine."  The 
said  number  was  so  impressed  in  said  pen  by  the  plaintiff 
before  it  had  been  used  by  others  to  distinguish  such  pattern 
or  character  of  pen  from  other  patterns  made  fey  him,  and 
was  adopted  and  used  by  him  as  his  trade  mark  for  said  pen 
in  connection  with  his  name  and  the  words  "  extra  fine,"  and 
it  had  become  established  and  well  known  as  such'.  The  said 
figures  were  selected  arbitrarily  by  the  plaintiff,  and  of  them- 
selves expressed  no  quality  or  size  of  the  pen,  and  no  other 
pens  were  then  used  which  hatl  said  numerals  impressed 
thereon.  Since  the  year  1842  the  said  pens  haYe  been  put 
up  in  block  paper  boxes  holding  oii6  gross  each,  on  the  top 
of  which  is  a  label,  in  the  centre  whereof  is  the  plaintiff*^ 
name  in  larger  letters  than  other  prints  thereon,  and  abdve 
the  name  is  '^No"  (meaning  number),  and  below  it  in  large 
and  conspicuous  tyf)e  are  the  sard  ntitnerals  "  803."  This 
pen  so  marked  had  become  well  known  to  the  trade  and 
dealers  as  a  valuable  and  popular  pen ;  it  was  in  great  demand 
and  the  most  prominent  in  the  market,  producing  large  sales' 
at  prices  from  fwenty-five  per  cent  to  one  hundred  per  cent 
higher  than  the  pens  made  in  imitation  thereof,  or  of  othei^ 
pens  with  the  same  mark  or  number  "  303."  It  was  known 
and  ordered  by  stationers  and  other  dealers  by  its  said 
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number  ^^  803 "  to  distingoish  it  from  other  pens  made  by 
the  plaintiff  of  other  patterns  and  descriptions. 

It  is  also  shown  by  those  findings  that  the  defendants, 
except  Bichard  Esterbrook,  Jr.,  under  the  name  of  B. 
Esterbrook  &  Co.,  are  manu&cturers  of  steel  pens  at 
Oamden,  New  Jersey,  where  they  commenced  the  business 
in  1859  or  1860 ;  that  they  manu&cture  and  sell  a  pen  which, 
in  size,  shape,  color,  pattern,  flexibility  and  fineness  of  point 
so  closely  resembles  the  said  pen  of  the  plaintiff  as  to  require 
an  expert  or  adept  to  distinguish  them  in  those  respects ;  that 
they  have  also  impressed  upon  their  said  pen,  in  the  same 
place  as  upon  the  plaintiff's  said  pen,  the  said  numeral  ^^  803," 
and  the  name  of  the  defendants'  firm,  ^'  Esterbrook  &  Co.," 
and  the  same  words,  ^^  extra  fine,"  as  upon  the  said  pen  of  the 
plaintiff;  that  they  also  put  up  their  pens  in  paper  boxes  of 
the  same  size  and  similar  in  other  respects  to  those  of  the 
plaintiff,  and  with  the  same  words  printed  on  the  label  as  on 
his,  except  the  name,  which  is  "  Esterbrook  &  Co."  instead  of 
^^  Joseph  Gillott,"  and  above  the  name  on  the  label,  in  like 
manner  as  on  the  plaintiff's,  is  the  word  ^^No."  and  below 
the  name,  equally  or  more  conspicuous  than  on  the  plaintift's, 
are  the  numerals  "  803."  There  is  the  word  "  caution  "•  on 
the  bottom  of  the  boxes  of  both  the  plaintiff  and  the  defend- 
ants' ;  the  object  of  each,  in  different  terms,  is  to  call  the 
attention  of  the  public  to  the  merits  of  their  respective  pens. 
The  said  defendant,  Eichard  Esterbrook,  Jr.,  was  the  agent 
of  the  other  defendants  for  selling  their  pens  in  the  city  of 
New  York.  It  is  further  found  by  the  judge  "  that  the  said 
use  by  the  defendants  of  said  numerals  ^^  803  "  was  with  a 
knowledge  by  them  of  the  rights  of  the  plaintiff  to  the  same, 
and  with  the  intent  to  obtain  for  themselves  the  profits  and 
advantages  to  which  the  plaintiff  was  exclusively  entitled  in 
the  use  of  his  said  trade  mark,  and  to  mislead  the  public  and 
defraud  the  plaintiff  in  that  respect." 

The  preceding  statement  of  facts  clearly  shows  that  the 
said  number  was  selected  and  used  by  the  plaintiff  as  his 
trade  mark,  to  indicate,  in  connection  with  his  name,  the 
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origin  and  ownership  of  the  said  pens  so  manufactured  by 
him,  and  not  to  designate  their  quality  merely,  and  that 
the  defendants,  by  the  adoption  thereof^  have  done  it  in  fraud 
of  his  rights,  and  the  plaintiff  upon  all  the  facts  found  by  the 
judge  was  entitled  to  the  injunction  granted  to  him. 

It  is,  however,  claimed  by  the  defendants  that  the  plaintifE 
has  knowingly  permitted  his  said  trade  mark  to  be  used  by 
other  manufactarers  for  many  yeaiB,  without  interference,  and 
that  he  has  thereby  lost  the  right  to  the  exclusive  use  thereof. 
This  claim  is  not  sustained  or  in  any  manner  warranted  by 
the  findings  of  the  judge.  He  does  indeed  find  that  after 
the  said  trade  mark  had  been  adopted  by  him,  and  the  same 
had  been  established  and  become  well  known  as  such,  that 
stationers  and  others  in  the  city  of  New  York  had,  for  fifteen 
years  before  the  trial  of  this  action,  advertised  and  sold  pens 
similar  in  appearance  as  ^^  303  extra  fine  pens,"  and  as  ^^  manu- 
factured under  their  own  superintendence,"  when  in  fact  they 
had  procured  them  to  be  manuiSictured  for  them  in  Birming- 
ham, England,  or  by  the  defendants  in  this  country ;  but  he 
expressly  finds  ^^  that  the  plaintiff  had  no  knowledge  of  said 
practice^  and  did  not  authorize  or  acquiesce  in  the  same."  He 
is,  consequently,  not  affected  thereby.  It  follows,  from  the 
views  above  expressed,  that  the  judgment  appealed  from 
should  be  afiirmed  with  costs. 

AU  concur,  Lsonabd,  C,  not  sitting. 

Judgment  affirmed. 


Henbt  Ltjdwio,  Appellant,  v.  The  Jebsey  Crrr  Insukanob 

CoMFAKT,  Bespondent. 

Defendant  iflsued  to  plaintiff  a  policy  of  insurance,  covering  his  stock  of 
goods  on  the  first  floor  of  the  building,  No.  80  Centre  Street,  N.  Y. 
Prior  to  the  expiration  of  the  policy,  plaintiff  removed  the  goods  and 
business  to  an  upper  story  in  the  same  building.  Defendant,  with  full 
notice  of  the  change  of  location,  received  the  premium  for  renewal, 
and  issued  a  renewal  receipt  referring  to  89  Centre  street,  and  to  the 
former  policy,  but  expressing  in  itself  no  restriction  to  the  first  fioor.  The 
property  being  destroyed  by  fire  in  an  action  to  recover  the  amount  in- 
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sored,— JSMtf,  that  it  must  be  prosnmed  the  company  intended  to  give  a 
valid  insurance,  as  to  presume  the  contraiy  would  be  to  impute  a  fraudu- 
lent intent ;  it  also  intended  plaintiff  to  understand  he  had  received  such 
an  insurance.  The  contract  of  re-insurance,  therefore,  will  be  construed  as 
covering  the  goods  in  the  new  location,  and  in  this  respect  modifying  the 
original  contract 
(Argued  October  3d^  1871 ;  decided  January  Term,  1872.) 

Appbal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  district,  setting  aside  a  verdict  in 
favor  of  the  plaintifE,  and  ordering  a  new  trial. 

Defendant  issued  to  plaintiff  a  policy  of  insurance,  dated 
May  21st,  1863,  by  which  it  insured  him  against  loss  or 
damage  by  fire,  to  the  amount  of  $2,000,  on  his  stock  of 
books,  *  *  paper  stock,  stereotype  plates  stored,  but  not 
in  use,  and  on  the  store  fixtures,  all  contained  in  the  first 
story  of  the  five-story  brick  building  situated  at  No.  39 
Centre  street,  in  the  city  of  New  York. 

On  the  first  of  May,  1864,  plaintiff  vacated  the  first  story 
of  said  building,  and  moved  his  business  up  stairs. 

After  that  period  none  of  the  plaintiff's  pnypertj  remained 
in  the  first  story. 

After  he  had  moved  his  place  of  business  and  property  up 
stairs,  the  agent  of  the  defendant  called  upon  him  about  the 
21st  of  May,  1864,  and  was  informed  by  the  plaintiff  that  he 
had  moved  up  stairs.    The  agent  said,  ^^  I  see  you  are." 

At  this  interview  the  plaintiff  paid  to  the  defendant's 
agent  the  premium  for  the  renewal  of  insurance  for  the 
succeeding  year,  and  defendant's  agent  gave  to  plaintiff  a 
receipt,  in  these  words: 

"  On  Stock. 

"  Premises — 39  Centre  Street,  city  of  New  York. 

"  Office  of  Jersey  City  Insurance  Company, 
"  Jersey  City,  21st  May,  1864. 

"No.  26,954. — ^Received  of  Henry  Ludwig,  thirty  dollars, 
being  the  premium  on  two  thousand  dollars  insured  under 
policy  No.  21,863,  which  is  hereby  continued  in  force  for  one 
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year — ^to  wit :  from  the  twenty-first  day  of  May,  1864,  nnta 
the  twenty-first  day  of  May,  1865,  at  noon. 

«  J.  PALMER, 

"  Secretary  P 

On  the  9th  of  December  following,  a  fire  occurred,  by 
which  plaintifi's  property  was  destroyed.  The  only  question 
raised  upon  the  trial  was  as  to  whether  the  policy  covered  the 
property  destroyed. 

John  jK  BwrriU  and  J,  F.  Malcolm  for  the  appellant.  The 
court  will  construe  the  undertaking  so  as  not  to  render  it 
nugatory.  {Richardson  v.  Waring^  39  Barb.,  45,  47 ;  Kun- 
zee  V.  A,  jE  Fi/re  Ins.  Co.^  41  N.  T.,  412.)  For  this  purpose 
the  court  will  look  at  the  extrinsic  facts.  (Greenl.  Ev.,  317, 
827 ;  Blossom  v.  Griffi/n^  13  N*.  ¥.,  669 ;  Bancroft  v.  Win- 
speary  44  Barb.,  209.)  The  court  will  interpret  the  language 
in  the  sense  used  by  the  parties,  and  with  reference  to  the 
state  of  things  then  existing.  (Ziddle  y.  Market  Ins.  Co.^  4t 
Bosw.,  174 ;  Mayer  v.  ExcJiange  Ins.  Co.y  3  Keyes,  436.)  Other 
cases  to  the  same  point :  {BidweU  v.  iT.  W.  Ins.  Co.y  24  N. 
T.,  302 ;  Agawam  B^h  v.  St/reoer^  18  K.  Y.,  509 ;  French  v. 
CarhaHy  18  id.,  102.)  Verbal  notice  of  the  change  was 
sufficient.  (McFwen  v.  Montgomery  Ins.  Co.y  6  Hill,  101 ; 
Ziddle  V.  Ma^rket  Fire  Ins.  Co.y  4  Bosw.,  179 ;  Ames  v.  N.  Y. 
Union  Ins.  Co.y  14  N.  T.,  253;  ISmiih  v.  Gagertyy  4  Barb., 
614.)  Even  with  provision  that  notice  should  be  in  writing, 
it  was  competent  to  the  defendant  to  waive  that  provision. 
(4  Bosw.  E.,  179  ;  14  N.  T.  E.,  253.)  Defendant  did  not  ask 
that  any  question  should  be  submitted  to  the  jury,  and  if  the 
court,  by  directing  a  verdict,  determined  some  question  incor- 
rectly, it  cannot  now  raise  the  objection.  (Marine  Bank  v. 
ClemeniSy  31  N.  T.  E.,  38,  43 ;  Dows  v.  Bushy  28  Barb., 
180 ;  MaUory  v.  Tioga  Co.y  3  Keyes,  356  ;  Barnes  v.  PentrSy 
12  K  T.,  18,  28 ;  Winchdl  v.  Hicksy  18  id.,  658.)  Neither 
can  a  question  now  be  raised  as  to  the  authority  of  the  agent. 
{Sipperly  v.  Stewarty  60  Barb.,  62.) 
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*  John  M.  Scribner,  Jr.  for  the  respondent.  The  location  of 
the  goods  insured  constitutes  an  essential  consideration,  and 
the  contract  must  be  construed  according  to  its  precise  terms. 
(Ellis  on  Ins.,  12 ;  N.  T.  Oaa^ight  Co.  v.  M.  Fire  Ins.  Co.,  2 
Hall,  108;  Brown  v.  CcMaraugus  Mutual  Insurcmoe  Oo.y 
18  N.  T.,  885 ;  Chase  v.  Hamilton  Ins.  Co.,  20  id.,  62 ; 
Boynton  v.  The  Clinton  and  Essex  Mutual  Ins.  Co.,  16  Barb., 
264.)  Any  statement  in  a  policy  which  relates  to  the  risk  is 
a  warranty.  (  WaU  v.  The  East  Ri/ver  Mutual  Ins.  Co.,  7 
N.  T.  3  Seld.,  870 ;  Fowler  v.  j£tna  Ins.  Co.,  6  Cow.,  673.) 
And  even  "knowledge  by  the  agent  of  the  insurer  of  the 
falsity  of  the  warranty  will  not  relieve  from  the  consequences 
of  a  breach."  {Chase  v.  EamiUon  Ins.  Co.,  20  N".  T.,  52.) 
There  was  nothing  in  the  policy  or  receipt  which  can  be  con- 
strued into  an  insurance  upon  goods,  except  in  the  first  story. 
{Bait.  Fire  Ins.  Co.  v.  McOowan,  16  Md.,  47 ;  Heron  v.  Peoria 
M.  and  F.  Ins.  Co.,  28  111.,  235 ;  Jf.  E.  F.  and  M.  Ins.  Co. 
V.  Wetmore,  82  lU.,  221.)  Plaintiff  cannot  recover  in  a  mere 
general  equity,  because  of  alleged  mistake  in  contract,  with  a 
suit  to  have  it  reformed.    {Lea/vitt  v.  Palmer,  3  Com.,  19.) 

Hxmr,  C.  At  the  close  of  the  evidence,  the  defendant 
moved  for  a  dismissal  of  the  complaint  upon  the  ground  that 
the  defendant  only  insured  the  goods  of  the  plaintiff  upon 
the  first  floor  of  the  building  No.  59  Centre  street.  This 
motion  was  denied,  and  it  is  upon  this  point  that  the  ques- 
tion presented  for  decision  arises.  No  point  was  made  at  the 
trial  that  the  person  to  whom  notice  of  the  change  of  loca- 
tion of  the  goods  was  given  was  not  a  proper  person  for  that 
purpose.  It  was  not  suggested  that  he  had  not  sufficient 
authority  to  receive  the  notice  and  to  act  upon  it.  No  such 
suggestion  can  now  be  made.  {Beals  v.  Home  Ins.  Co.,  36 
N.  T.,  529.)  The  case  may  be  stated  in  this  form:  The 
defendant  issue  to  the  plaintiff  a  policy  for  one  year,  covering 
his  goods  on  the  first  floor  of  the  building  39  Centre  street. 
The  year  being  about  to  expire,  and  the  goods  having,  in  the 
meantime,  been  removed  to  an  upper  story  of  the  same 
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building,  the  plaintiff  gives  notice  to  the  defendant  of  such 
change  of  location,  pays  the  renewal  premium,  and  receives 
a  renewal  receipt  referring  to  No.  89  Centre  street  and  to  the 
former  policy,  but  expressing,  in  itself,  no  restriction  as  to 
the  first  floor  of  the  building.  Upon  the  occurrence  of  a  fire, 
can  the  plaintiff  recover  his  damages! 

An  insurance  against  loss  by  fire  may  be  made  by  parol  as 
well  as  by  writing.  {Fish  v.  Cottenety  44  N.  T.,  538.)  A 
written  contract  of  insurance  may  be  modified  by  parol  with- 
out  the  passage  of  any  new  consideration  to  support  it. 
{Trustees  First  Baptist  ChwrcK  v.  BrooJcJ/yn  Fi/re  Insu- 
rance  Compam/y  19  N.  Y.,  305;  Blancha/rd  v.  JWm, 
88  id.,  225.)  Every  renewal  of  a  policy  constitutes  a 
new  contract,  and  the  old  contract  may  be  modified  in 
any  of  its  parts  at  the  pleasure  of  the  parties.  A  contract 
is  to  be  construed  to  mean:  1.  What  its  terms  plainly 
express;  or  2.  What  the  promisor  intended  the  promisee 
to  understand  that  it  meant.  {Botsford  v.  McLeam,^  May, 
1870.)  Here  the  insurance  had  expired,  or  was  about  to 
expire.  No  loss  had  been  incurred,  and  no  liability  existed. 
Both  parties  wished  the  contract  to  be  extended.  The  plain- 
tiff desired  an  insurance  upon  his  goods  in  the  upper  stories 
of  the  building.  He  had  none  in  the  lower  story.  The 
company  wished  to  insure  him  on  his  goods  where  they 
were,  not  where  they  were  not.  Knowing  exactly  where 
they  were,  they  receive  the  compensation  for  one  year's 
insurance  and  deliver  him  the  contract  before  us.  I  doubt 
not  that  they  intended  to  give  him  a  valid  insurance,  and 
intended  him  to  believe  that  he  had  received  such.  To  sup- 
pose otherwise  would  impute  to  them  a  fraudulent  disposi- 
tion, which  there  is  nothing  in  the  case  to  justify.  The 
parties  supposed  that  the  paper  delivered  reached  the  case, 
and  intended  that  it  should.  We  can  accomplish  this  intent 
by  such  a  construction  of  the  writing.  It  is  as  if  the  defend- 
ant had  indorsed  upon  the  policy  a  memorandum  that  the 
location  of  the  goods  had  been  changed,  or  as  if  notice  of 
that  fact  had  been  verbally  given  and  assented  to.    The  con- 
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tract  would  then  have  been  for  an  insurance  upon  goods  on 
the  first  floor,  modified  as  to  the  floor  or  story.  The  modifi- 
cation is  established  in  two  modes:  1,  by  the  new  paper, 
which,  referring  to  the  poliq^,  describes  also  the  goods  as  being 
simply  in  store  No.  39  Centre  street ;  and,  2,  by  the  fact  that 
the  defendant  knew  perfectly  where  the  goods  were  and 
insured  them  there,  or  intended  the  plaintiff  to  suppose  that 
it  did  so  insure  them.  {JBots/ord  v.  McLeam,^  svpra,)  If 
the  plaintiff  had  said  to  the  defendant  at  its  office,  I  have 
removed  my  goods  to  the  third  story,  I  wish  to  continue  the 
insurance  for  one  year,  and  had  paid  it  thirty  dollars, 
which  it  had  received,  it  would  certainly  have  been 
liable  in  case  of  a  loss.  The  reference  to  the  first  story  in 
the  original  policy  would  have  been  deemed  to  have  been 
modified  by  the  notice  and  the  acceptance  of  the  premium. 
The  plaintiff  has  lost  nothing  by  taking  a  receipt  which,  so 
far  as  it  goes,  sustains  his  view  of  the  case. 

The  only  support  of  this  defence  is  the  position  that,  when 
it  gave  the  irenewal  receipt,  the  defendant  did  not  intend 
to  make  any  further  insurance.  This  cannot  be  sustained 
without  an  imputation  on  its  honesty.  It  knew  when 
it  took  the  premium  that  something  was  expected  of  it. 
Men  do  not  pay  moneys  to  insurance  companies  gratuitously, 
without  expectation  of  benefit  or  return.  It  knew,  also, 
that  the  plaintiff  had  no  property  on  the  first  fioor  to  be  pro- 
tected. The  only  possible  alternative  >is  the  case  claimed  by 
the  plaintiff,  to  wit:  that  the  original  contract  was  under- 
stood and  intended  to  be  modified  by  applying  the  policy  to 
the  goods  on  the  upper  stories.  {Solniea  v.  The  Rutger  JFire 
Ine,  Oo.j  8  Keyes,  416 ;  Mayor  y.  Exohcmge  Fvre  Ins,  Co.^ 
id.,  436 ;  Plwmb  v.  Oattwcmgus  Co.^  18  N.  Y.,  392.) 

The  order  for  a  new  trial  should  be  reversed,  and  judgment 
ordered  for  the  plaintiff  upon  the  verdict,  with  costs. 

All  concur. 

Order  reversed  and  judgment  accordingly. 
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Geobge  Cabteb,  Bespondent,  v,  Allen  P.   Cbbqub,         -^^^  m 

Appellant. 

The  town  of  W.  voted  a  bounty  to  each  mdividual  who  should  volunteer 
and  be  credited  upon  its  quota  under  a  call  of  the  president  Prior  to 
the  town  meeting  when  the  bounty  was  voted,  HcM.  had  enlisted  and 
been  mustered  in  as  a  substitute  for  defendant,  but  the  latter  had  paid 
him  nothing.  K.  paid  to  McM.  the  amount  of  the  town  and  county 
bounties,  and  took  from  him  an  assignment  of  his  claim  therefor. 
Defendant  assented  to  E.*s  right  to  receive  them.  Subsequently  defend- 
ant demanded  and  received  of  the  supervisor  of  W.  the  bonds  of  the 
town  for  the  amount  of  the  bounty  to  McM.  In  an  action  by  an  assignee 
of  E.,  for  an  alleged  converaion  of  the  bonds,— jS<^,  Ist  That  the  ratifi- 
cation and  acceptance  by  the  town  of  the  credit  given  it  by  McM.'s 
enlistment  was  a  sufficient  consideration  for  its  promise  to  pay  the 
bounty,  and  he  and  his  assigns  became  thereby  legally  entitled  to  the 
bonds  issued  therefor.  2d.  Defendant  having  received  them  without 
daim  of  right  was  liable  to  an  action  for  ihcir  conversion.  (The  cases  of 
BUriek  v.  Meieaif,  37  N.  Y.,  832,  and  Butt&rwarth  v.  GhnOd,  41  id.,  460, 
distinguished.) 

(Argued  October  4,  1871;  decided  January  term,  1872.) 

AppEAii  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  seventh  judicial  district^  affirming  an  order 
setting  aside  a  nonsuit,  and  granting  a  new  trial. 

The  action  was  brought  to  recover  damages  for  the  alleged 
conversion  of  two  bonds  of  the  town  of  Wolcott,  Wayne 
county.  It  is  reported  below  (46  Barb.,  507).  The  following 
facts  appeared  upon  the  trial. 

Defendant  presented  to  the  supervisor  of  the  town  of 
Wolcott  a  duplicate  certificate  of  the  proper  mustering 
officer,  that  McMahon  had  been  mustered  into  the  service  of 
the  United  States  on  the  3d  of  September,  1864,  as  a  soldier, 
on  an  enlistment  for  three  years,  under  the  call  of  the  presi- 
dent for  500,000  men,  and  had  been  on  that  day  credited  to 
the  said  town  toward  its  quota  under  that  call;  and 
the  defendant  represented  that  McMahon  had  been  so 
enlisted,  and  mustered  into  the  service  as  a  substitute  for 
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himself.  He  requested  that  the  bounty  provided  by  a  vote 
of  the  town  on  the  7th  of  September,  1864,  amounting  to 
$600  for  each  enlisted  man,  to  be  credited  on  the  quota  of 
the  said  town,  should  be  issued  to  him.  On  the  17th  of 
October,  1864,  the  said  supervisor  issued  and  delivered  two 
bonds  or  obligations  of  the  said  town  amounting  to  $600  to 
the  defendant  payable  to  bearer  for  and  on  account  of  the 
said  enlistment.  It  also  appeared  that  a  special  town  meetr 
ing  was  called  on  the  80th  of  August,  1864,  pursuant  to 
chapter  8,  of  the  Laws  of  1864,  to  be  held  in  the  said  town 
on  the  7th  of  September  then  next,  to  determine  whether  the 
6um  of  $600  should  be  paid  by  the  town  to  each  individual 
who  should  volunteer  to  fill  the  quota  assigned  to  the  town 
under  the  last  call  of  the  president  for  500,000  men.  The 
special  town  meeting  was  held  on  the  day  named,  and  the 
proposed  resolution  was  then  adopted,  and  the  supervisor  of 
,the  town  was  authorized  to  issue  the  obligations  by  which 
the  bounty  was  to  be  paid.  On  the  8d  of  September,  when 
McMahon,  was  mustered  into  the  service,  L.  S.  Ketchum 
paid  him  $1,325  in  cash  for  his  town  and  county  bounty ; 
and  McMahon,  in  consideration  of  said  sum,  assigned  to 
.Ketchum  in  writing  his  right  and  title  to  the  said  bounties. 
He  defendant  knew  before  the  7th  of  September  that  Ket- 
chum claimed  the  right  to  receive  these  bounties  and  assented 
to  his  doing  so.  McMahon  was  a  substitute  for  the  defend- 
ant)  but  he  had  paid  him  nothing.  He  had  paid  to  Ketchum 
$800,  with  which  to  procure  him  a  substitute,  and  this  sum 
Ketchum  had  refunded  to  the  defendant  prior  to  his  said 
assent*  The  said  obligations  issued  by  the  town  had  been 
paid,  and  were  in  the  possession  of  the  supervisor  at  the 
trial.  There  was  no  dispute  that  they  were  of  par  value. 
Ketchum  assigned  his  claim  to  the  plaintiff  for  value 
received,  who,  before  the  commencement  of  the  action, 
demanded  the  said  bonds  from  the  defendant.  He  stated 
that  he  had  sold  them  or  passed  them  away. 

When  the  plaintiff  rested,  defimdant  moved  foir  a  nonsuit, 
which  was  granted. 
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Upon  amotion  made  nponthe  judge's  minuteB,  the  nonsuit 
was  set  aside  and  new  trial  ordered. 

Wm,  Mae  for  the  appellant.  A  part  consideration  is  not 
sufficient  to  uphold  an  express  promise,  unless  done  at  the 
request  of  the  party  promising.  {Chefer  v.  Thomas,  7  Cow,, 
888 ;  Chmitockv.  Smith, 7  John.,  87 ;  Kent's  Com.,  617, 618.) 
An  express  promise  gives  no  right  of  action,  if  the  obligati(m 
upon  which  it  was  founded  could  not  be  enforced  at  law. 
{Srmih  V.  Wa/rd,  13  John.,  267;  16  id-,  283;  24  Wend., 
97 ;  Watkms  v.  BulstMs,  2  Sanf.,  311 ;  Geer  v.  Archer^  2 
Bar.,  420 ;  J^aah  v.  RvswHl,  5  id.,  566 ;  Ingraham  v.  GHZberi^ 
20  id.,  161 ;  Chulding  y.  I)amdson,  28  id.,  438.)  To  main- 
tain an  action  of  trover,  plaintiff  must  have  a  general  or 
special  property  in  the  chattel  claimed.  {Shddan  v.  Soper, 
14  John.,  852 ;  MoDimald  v.  MeioUt,  16  id.,  849 ;  TuthiU 
V.  Wheder,  6  Barb.,  362 ;  Thorp  v.  Butlmg,  11  John.,  285 ; 
Hendrich  v.  Decker,  86  Barb.,  298 ;  Chadnoiok  v.  LanJ>,  29 
Bar.,  518 ;  Whitcomh  v.  Hungefrford,  42  id.,  177 ;  HurU  v. 
King,  42  id.,  668.)  The  rule  is  the  same  in  the  analogous 
action  of  trespass.  {Gardner  v.  Hunt,  1  Com.,  628 ;  Putnam 
▼.  Wyley,  8  John.,  432 ;  Aiken  v.  Bv^,  1  Wen.,  466 ;  Favlh- 
ner  v.  Brovm,  13  id.,  63.)  A  demand  and  refusal  do  not 
establidi  conversion  when  the  goods  are  not  in  possession  of 
the  one  from  whom  demanded.  ( Whitney  v.  Slauean,  30 
Barb.,  276;  Andrews  v.  Shattuck,  32  id.,  896;  Boioman 
y.  JEaton,  24  id.,  528.)  The  bonds  having  been  delivered  to 
defendant  under  claim  of  right,  an  opposing  claimant  cannot 
recover  of  him,  (Patrick  v.  Metcaff,  87  N.  T.,  882 ;  Butt&r- 
wcrth  v.  Gtmldy  41  id.,  460.) 

O.  Mason  for  the  respondent.  A  subsequent  ratification  is 
equivalent  to  a  prior  request  or  authority.  (Brown's  Legal 
Max.,  676;  Story  on  A.,  §  445;  Ad.  on  Con.,  19;  Dobyy. 
Wilson,  14  J.,  882.)  McM.  had  a  legal  right  of  action  for  the 
bounty  as  soon  as  it  was  voted.  {Munsell  v.  Lewis,  2  Den., 
224.)   This  right  passed  by  the  assignment  to  Ketehum.   (Za«^ 
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rence  v.  Bayard  7  Paige,  76;  Stevens  v.  Boffwell,  16 
Vesey,  139 ;  Parmlee  v.  Dana^  23  Barb.,  461.)  Trover  will 
lie  wherever  an  action  for  money  had  and  received  would  lie 
for  a  tortious  conversion.  {Oraves  v.  Shvpman^  25  Eng.  C. 
L.  K.,  13 ;  10  Bing.,  5.)  The  gist  of  the  action  is  the  wrong- 
ful withholding  of  the  money  K.  or  his  assignee  is  entitled  to. 
{WoUy.  Lancaster  Bank^  17  S.  &  K.,  285;  Comparchy. 
Bum,  5  Black.,  419 ;  Pierce  v.  Van  Dyke,  6  Hill,  613 ; 
Bomig  v.  Bomig,  2  Kawle,  241 ;  Alsager  v.  Close,  10  M.  & 
W.,  574 ;  Wigah  v.  Zwrf,  1  Cow.,  240 ;  TUden  v.  Bnmn,  14 
Eq.,  164;  1  Smith's  Lead.  Cases,  H.  &  W.'s  Notes,  410.) 
Although  the  bonds  had  no  legal  inception  until  issued  to 
defendant,  yet  defendant,  having  wrongfully  converted  them, 
is  liable.  {Decker  v.  Matthews,  2  Ker.,  313,  322 ;  Murray  v. 
Johnson,  10  John.,  172 ;  Scott  v.  Jones,  4  Taunt.,  365 ;  Hard- 
ing V.  Ca/rter,  I  Park  Ins.,  4 ;  SiUshury  v.  McCann,  3  Com., 
379.)  PlaintiflF  having  legal  title  to  the  bounty,  it  drew  to  it 
the  title  to  the  bonds.  {Ohio  Life  Ins.  Co.  v.  Ledyard,  8  Ala., 
866 ;  Ou/rtis  v.  Tyler,  9  Paige,  432 ;  Bro.  Trespass,  303 ;  Latch., 
214;  Wins'  Notes  to  2  Saund.,  47 ;  3  Phil.  Ev.,  534.)  Sale 
amounts  to  a  conversion.  {Fetherstonehaugh  v.  Johnson,  4  E. 
C.  L.,  8  Taunt.,  237.) 

Leonard,  C.  It  is  clear  from  the  evidence  that  the 
inhabitants  of  the  town  of  Wolcott  intended  to  raise  the 
money  and  pay  a  bounty  of  $600  to  every  soldier  who  should 
be  enlisted  and  credited  toward  its  quota,  under  the  call  of 
the  government  for  men  to  serve  in  the  army.  There  was 
no  distinction,  whether  he  had  been  enlisted  or  should  there- 
after be  enlisted.  The  only  condition  was  that  the  enlisted 
man  should  be  credited  on  account  of  the  quota  assigned  to 
the  town  under  a  certain  call.  McMahon  was  such  a  man. 
The  town  was  legally  authorized  to  grant  the  bounty.  The 
bounty  became  thereby  his  right,  and  the  equivalent  of  pro- 
perty. The  point  that  there  was  no  consideration,  and  no 
obligation,  therefore,  resting  on  the  town  to  pay  the  bounty 
to  McMahon,  for  the  reason  that  he  had  enlisted  and  been 
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mustered  into  the  service  before  the  special  town  meeting  had 
been  held,  is  as  destitute  of  legal  merit  as  it  is  of  morality. 

The  defendant,  by  local  influence  of  himself,  or  his  friends, 
of  which  it  appears  by  the  evidence  that  he  boasted,  or  by 
misrepresenting  his  right  to  it,  and  imposing  on  the  credulity 
of  the  supervisor,  who  was  charged  with  the  duty  of  deliver- 
ing the  town  bonds,  succeeded  in  diverting  to  his  own  pocket 
the  bounty  which  belonged  to  McMahon,  and  to  which  he 
had  no  just  claim  of  ownership  or  title. 

Possibly  McMahon,  or  his  assignees,  might  have  compelled 
the  issue  of  a  town  bond,  or  the  payment  of  the  money,  by 
a  proceeding  against  the  town,  or  he  might  have  maintained 
an  action  against  the  supervisor,  who,  without  any  evidence 
of  the  defendant's  authority  to  receive  it,  voluntarily  delivered 
his  bounty  to  the  defendant.  McMahon,  or  his  assignee,  had 
his  election  to  pursue  the  defendant,  rather  than  such  other 
more  difficult  remedies,  where  he  would  be  met  by  other 
principles  of  law,  and  where  the  defence  might  be  favored 
if  the  agents  of  the  town  acted  with  any  prudence  or  good 
&ith  in  delivering  the  bounty.  As  to  the  defendant,  it  is 
plain  that  he  was  a  wrong-doer,  and  can  have  no  pretence  of 
good  faith.  His  attempt  at  a  defence  is  not  that  he  has  any 
title,  but  that  the  plaintiff  has  none.  In  this  respect,  he  is 
in  error.  The  enlistment  of  McMahon  must  be  deemed  to 
have  been  at  the  request  of  the  town,  to  whose  quota  he  was 
credited ;  or  the  town  ratified  and  accepted  the  credit  given 
and  certified  by  the  mustering  officer.  This  constituted  a 
sufficient  consideration  for  a  promise  to  pay  for  it.  The  case 
is  within  that  of  Decker  v.  Matthews  (2  Kernan's  E.,  313). 
The  defendant  got  possession  wrongfully  of  the  property  of 
another. 

The  defendant's  counsel  supposes  that  the  cases  of  Patrick 
V.  Metcalf  (37  N.  Y.,  332),  and  Butterworth  v.  Gould  (41 
id.,  450),  are  in  point  to  save  him  from  liability.  The 
difference  is  that  the  defendants  in  those  cases  received  the 
money  under  claim  of  right.  Here  there  can  be  no  such 
claim.     The  bounty  was  not  payable  to  those  who  had 


890  People  v.  Tbtjstbes  of  Village  of  Ogdbnsbtjbgh.  [Jan., 

Statement  of  case. 

obtained  a  substitute,  but  to  an  enlisted  man.  The  defend- 
ant claimed  as  having  succeeded  to  McMahon's  right.  Not 
that  he  had  any  right  of  his  own  otherwise. 

The  order  setting  aside  the  nonsuit  is  correct,  and  should 
be  affirmed  with  costs. 

All  concur. 

Order  affirmed  and  judgment  absolute  against  defendant, 
and  with  costs. 
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By  the  statutes  of  this  State,  aasessoxs  are  made  the  Judges  of  the  value  of 
property  for  the  purposes  of  taxation.  They  are  not  bound  by  proof 
produced  before  them,  but  are  required  to  exercise  their  own  Judgment 
notwithstanding  such  proof,  and  the  case  must  be  an  extraordinaiy  one 
which  will  authorize  the  Supreme  Court  to  review  their  Judgment  upon 
certiorari. 

If,  however,  the  assessors  place  upon  the  roll  property  not  liable  to  taxar 
tion,  and  they  refuse  upon  the  application  of  the  person  aggrieved  to 
strike  it  off,  their  action  can  be  reviewed  upon  certiorari. 

Where,  at  the  time  of  the  making  out  of  an  assessment  roll,  the  agent  of 
a  non-resident  has  moneys  belonging  to  his  principal  on  deposit  in  bank, 
it  is  liable  to  be  assessed  and  taxed,  although,  prior  to  the  time  appointed 
for  correction  of  the  roll,  it  has  been  withdrawn  and  used. 

Money  due  upon  a  contract  for  the  sale  of  lands  is  personal  property,  and 
where  such  a  contract  belonging  to  a  non-resident  is  in  the  hands  of  an 
agent  who  is  a  resident  of  an  incorporated  village,  it  may,  for  the  pur- 
poses of  municipal  taxation,  be  assessed  US  the  agent  and  taxed. 

The  provisions  of  the  act  "  to  subject  certain  debts  due  to  non-residents  to 
taxation  "  (chap.  371  of  the  Laws  of  1851),  providing  that  debts  due  from 
inhabitants  of  this  State  to  non-residents  for  the  purchase  of  real  estate 
shall  be  assessed  in  the  name  of  the  creditor  and  taxed  in  the  town  or 
county  where  the  debtor  resides,  is  applicable  only  to  taxation  in  towns ; 
and  as  to  taxation  in  villages,  the  general  law  authorizing  assessments  to 
agents  (1  R  S.,  chap.  13,  title  1,  §  5,  as  amended  in  1851)  remains  In 
force. 
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By  the  charter  of  the  Tillage  of  Ogdeiuburgh  (as  amended,  chap  63,  Laws 
of  1865),  in  making  out  the  assessment  roll  the  trostees  are  required  to 
follow  the  town  assessment  roll,  adding  thereto  property  which  has  been 
omitted,  etc.  The  town  assessors  had  assessed  one  P.  for  $50,000  of 
personal  property.  He  appeared  before  them  and  olijected  to  the  assess- 
ment upon  the  sole  ground  that  he  was  a  non-resident,  and  they  struck 
it  ofL  No  assessment  appeared  upon  that  roll  against  his  agents  who 
had  the  property  under  their  control.  HM,  that  within  the  meaning  of 
the  charter  the  personal  property  was  omitted  and  was  properly  added 
to  the  yiUage  assessment  roll  and  assessed  to  the  agents. 

(Argued  October  4, 1871 ;  decided  January  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  district,  quashing  a 
common-law  writ  of  certiorari,  whidi  was  allowed  at  a  Spe- 
cial Term  of  the  Supreme  Court,  to  rescind  an  assessment 
against  the  relators,  as  agents  of  George  Parish,  a  resident  of 
Bohemia,  made  in  1866.  The  return  of  the  defendants  to 
the  writ  shows  that  their  predecessors  in  office  made  the 
assessment  complained  of,  and  it  contains  all  the  proceedings 
had  before  the  hosrd  of  trustees,  and  their  action  thereon* 
The  leading  features  of  the  return  and  other  facts  appear 
sufficiently  in  the  opinion. 

Z.  JSiMhrotu)kyJr.j  for  the  appellants.  The  property  was  not 
assessable  to  defendants  as  agents.  {Lord  v.  Amoldy  18  Barb., 
104 ;  Hayt  v.  Com.  of  Taxes,  23  N.  Y.,  224.)  Assessors 
must  decide  upon  the  evidence  produced  before  them,  and 
are  bound  to  follow  the  statements  under  oath  of  the  person 
aggrieved.  {People  v.  Redch/j  43  Barb.,  639,  643.)  The 
remedy  by  certiorari  is  proper.  {Heywood  v.  City  of  Bvf- 
falo,  4  Ker.,  634 ;  M.  B,  Ins.  Co.  v.  Supervisors,  2  Abb.  [N. 
S.],  233.) 

George  Morris  for  the  respondent.  The  decision  of  General 
Term  was  matter  of  discretion,  and  is  not  appealable.  (Peo- 
ple ex  rel.  v.  StikoeU,  19  N.  T.,  531 ;  Mt  Morris  Square,  2 
Hill,  28.)    This  question  may  be  raised  on  argument.    (Pea- 
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jple  V.  Mayor  N.  Zl,  2  Hill,  9 ;  People  v.  Supervisors  qf 
AUeg.,  15  Wend.,  198 ;  S.<&W.  E.  R.  Co.  v.  McCoy ^  5  How. 
Pr.  Eep.,  378.)  The  effect  of  the  writ  being  to  restrain  the 
collection  of  village  taxes,  it  was  improvidentlj  gmnted.  (2 
Strange,  932 ;  The  King  v.  Eirig  et  dl.,  2  T.  R.,  234 ;  Peo- 
ple V.  Svperviaors  of  AUegcmy  Co..,  above ;  People  v.  Super- 
visor a  of  Queens,  1  Hill,  200;  People  v.  City  of  Rochester, 
21  Barb.,  665  ;  Case  of  Fifty f/rst  Street,  3  Abb.,  232.)  The 
decision  of  the  trustees  as  assessors  was  a  judicial  determina- 
tion. {Alb.  db  W.  S,  R.  R.  Co.,  v.  Caruum,  16  Barb.,  244  ; 
Vcm  Rensselaer  v.  Cottrdl,  7  Barb.,  127 ;  Same  v.  Witbeck, 
id.,  133 ;  Barhyte  v.  Shepa/rd,  35  N.  T.,  238  ;  Swift  v.  City 
of  Poughkeepsie,  37  id.,  511.)  The  assessors  were  not  bound 
by  relators'  estimate.  {Alh.  <&  W.  S.  R.  R.  Co.  v.  Ca^Kum, 
16  Barb.,  250.)  The  property  was  properly  assessed  to 
relators  as  agents.  {Hbyt  v.  Com.  of  Taxes,  23  N.  Y.,  232; 
/.  Z.  A.  Society  v.  Com.  of  Taxes,  28  Barb.,  322.)  The 
court  will  only  look  into  the  return  to  see  if  defendants  had 
jurisdiction.  (Alb.  <&  W.  S.  R.  R.  Co.,  16  Barb.,  244,  248, 
250 ;  People  v.  City  of  Rochester,  21  Barb.,  664 ;  People  v. 
StUwell,  19  N.  T.,  532.) 

Eabl,  0.  The  charter  of  the  village  of  Ogdensburgh,  as 
amended  by  chapter  62  of  the  Laws  of  1865,  provides  that 
on  or  before  the  first  day  of  May,  in  each  year,  it  shall  be 
the  duty  of  the  .trustees  to  prepare  an  assessment  roll  of  the 
property  in  said  village  subject  to  taxation,  with  the  valua- 
tion thereof  as  set  down  in  the  last  preceding  town  assess- 
ment roll,  or  as  the  same  shall  be  changed  under  the  authority 
given  in  the  charter ;  and  to  add  to  such  assessment  roll  any 
property  liable  to  taxation  with  the  taxable  value  thereof, 
which  may  have  come  within  the  corporation  since  the  mak- 
ing of  the  town  assessment  roll,  or  which  may  have  been  omit- 
ted thereon,  and,  in  their  discretion,  to  reassess  any  property 
which,  since  the  making  of  the  town  assessment  roll,  has 
changed  in  value.  The  trustees  are  clothed  with  the  same 
power  to  administer  oaths  and  correct  valuations  as  is  given 
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by  law  to  town  assesBors,  and  they  may  employ  a  special 
clerk  to  do  the  clerical  duty  and  ascertain  nnassessed  pro- 
perty under  their  direction ;  and  upon  the  completion  of  the 
roll,  they  are  required  to  cause  notice  to  be  published  of  a 
time  and  place  to  hear  objections.  At  the  time  and  place 
specified,  they  are  required  to  meet  and  hear  objections  and 
correct  the  roll  as  the  facts  may  require,  and  the  roll,  when 
80  corrected,  is  declared  to  be  final  and  conclusive. 

The  facts  contained  in  the  return  to  the  writ  cannot  be  dis- 
puted, and  must  be  taken  as  true. 

It  has  been  finally  settled  that  a  common-law  certiorari  to 
review  the  proceedings  of  assessors,  brings  up  the  merits  as 
well  as  questions  of  jurisdiction  and  regularity,  and  that 
where  assessors  have  neither  exceeded  their  powers,  nor  been 
irregular  in  exercising  them,  the  court  will  still,  upon  the 
facts  appearing  in  the  return,  examine  and  correct  their 
decisions  if  erroneous.  {People  v.  The  Assessors  of  Albany y 
40  N.  T.,  154.)  I  will,  therefore,  proceed  to  examine  this 
case  upon  the  merits. 

The  return  shows  that  the  relators,  were,  at  the  time  the 
assessment  was  made,  the  sole  general  agents  of  George  Parish, 
a  resident  of  Bohemia,  and  that  as  such  agents  they  had  pos- 
session and  control  of  '^  all  his  real  and  personal  property  and 
estate,  debts,  dues,  choses,  claims  and  demands,"  in  said  village 
and  within  the  county  of  St.  Lawrence ;  that  the  trustees 
assessed  them  as  such  agents  for  $50,000  of  personal  property, 
and  that  after  hearing  their  objections  at  the  time  and  place 
appointed  for  that  purpose  they  reduced  this  sum  to  $30,000. 
The  relators  claimed  that  the  whole  amount  should  be  stricken 
off  from  the  assessment  roll,  and  the  first  inquiry  is,  whether 
they  had  $30,000  of  taxable  personal  property  in  their  pos- 
session, or  under  their  control.  The  law  makes  it  the  duty 
of  the  trustees  or  assessors,  when  the  property  is  not  upon 
the  town  assessment  roll,  to  place  a  value  upon  it  for  the  pur- 
pose of  taxation.  They  are  to  search  out  the  property,  and 
place  a  value  upon  it,  and  then  place  it  upon  the  assessment 
roll.    When  they  have  done  this,  the  roll  furnishes  prima 
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facie  evidence  that  the  property  is  taxable,  and  its  valne. 
After  the  oompletion  of  the  roll,  they  are  required  to  give 
notice  of  a  tinte  and  place  to  hear  objections,  and  at  such  time 
and  place  they  are  required  to  hear  proc^  and  objections,  and 
to  make  corrections  as  town  assessors  are  required  to. 

By  section  6  of  chapter  176  of  Laws  of  1851,  as  amended 
by  chapter  536  of  Laws  of  1857,  it  is  provided  that  "  when- 
ever any  person  on  his  own  behalf,  or  on  bedalf  of  those 
whom  he  may  represent,  shall  apply  to  tiie  assessors  of  any 
town  or  ward  to  reduce*  the  value  of  his  real  and  personal 
estate,  as  set  down  in  the  assessment  roll,  it  shall  be  the  duty 
of  such  assessors  to  examine  such  person  under  oath,  touch- 
ing the  value  of  his  or  their  said  real  or  personal  estate,  and 
after  suc^  examination  and  such  other  supplementary  evidence, 
under  oath,  as  shall  be  presented  by  the  party  or  person 
aggrieved,  diey  shall  fix  the  value  thereof  at  such  sum  as  they 
may  deem  just ;  but  if  such  person  shall  refuse  to  answer  any 
question  as  to  the  value  of  his  real  or  pensonal  estate,  or  the 
amount  thereof,  or  present  supplementary  evidence  under 
oath  to  justify  a  reduction,  the  said  assessors  shall  not 
reduce  the  value  of  such  real  or  personal  estate.'^  By  thid 
statute  the  assessors  are  not  bound  by  the  oath  taken  before 
them.  They  are  required  to  hear  the  proofs,  and  then  to  fix 
the  value  ^^  at  such  sum  as  they  may  deem  just."  Where 
the  property  is  visible,  the  assessors  are  supposed  to  have 
viewed  it.  K  an  oath  should  be  made  before  them  that 
certain  land  assessed  is  worth  but  $60  per  acre,  they  may 
still,  if  they  think  it  worth  so  much,  assess  it  at  $100  per 
acre ;  or  if  an  oath  should  be  made  that  personal  property  is 
worth  only  $1,000,  they  may  still  assess  it  at  $3,000.  The 
statute  makes  them  the  judges  of  the  value  of  property  for 
the  purposes  of  taxation.  They  are  required  to  exercise 
their  judgment  as  to  its  value,  notwithstanding  any  proof 
that  may  be  produced  before  them,  and  the  case  would  have 
to  be  a  yery  extraordinary  one  which  would  authorize  the 
Supreme  Court  upon  certiorari  to  review  their  judgment. 
Indeed,  it  would  be  quite  impracticable  in  most  cases  for  the 
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Supreme  Catirt  ttpon  certiorari  to  correct  the  judgment  of 
the  assessors  as  to  valnes^  and  my  attention  has  been  called 
to  no  case  where  it  has  been  done. 

If,  however,  the  assessors  place  npon  the  assessment  roll 
property  not  liable  to  taxation;  and  they  refuse,  upon  the 
application  of  the  person  aggrieved,  to  strike  it  off,  Aeai 
their  action  can  be  reviewed  by  certiorari ;  as  if  they  assess 
personal  prt^rty  which  has  its  ^Uus  in  another  State  {Sayt 
▼.  TAs  Cammisrioners  of  Taaee^  SB  N.  T.,  924 ;  PeapU  v. 
QiurdneTy  61  Barb.,  852),  or  which  is  exempt  from  taxation 
by  the  laws  of  this  State  or  of  the  United  States. 

The  facts  returned  show  that  the  rriators  had  in  their  pos- 
session, as  such  agents,  a  large  amount  of  household  furni- 
ture and  effects  in  the  mansion  of  their  principal  in  the  vil- 
lage, consisting  of  silver  and  plated  ware,  mirrors,  books,  pio- 
tares,  wines,  cigars  and  other  articles.  A  list  of  these  articles 
seems  to  have  been  furnished  by  one  of  the  relators,  with  the 
value  of  each  article  set  down,  and  the  value  of  the  whole,  as 
estimated  by  him,  is  $5,896.  There  is  no  evidence  what 
value  the  trustees  put  upon  this  property.  They  were  also 
acting  under  oath,  and  they  may  have  valued  it  at  a  much 
larger  sum.  Suppose  they  valued  it  at  $10,000  or  $15,000 ; 
how  could  the  Supreme  Court  or  this  court  determine  that 
the  one  or  the  other  party  was  in  error  as  to  the  valuation — 
all  the  parties  really  giving  their  estimate  under  oath  %  We 
are  unable  to  say,  therefore,  how  much  of  the  $80,000  was 
made  up  or  ought  to  have  been  made  up  of  this  furniture. 
It  also  appears  that  on  the  first  day  of  May  the  relators,  as  sudi 
agents,  had  $6,000  in  money  in  banks.  It  matters  not  that  it 
was  subsequently  used.  It  was  there  when  the  assessmtot 
was  made,  and  was  thus  liable  to  be  assessed.  It  may,  there- 
fore, be  assumed  that  this  $6,000  was  part  of  the  $30,000. 
It  also  appeared  that  the  relators,  as  such  agents,  had  in  their 
possession  contracts  for  the  sale  of  land  amounting  to  more 
than  $50,000,  less  (it  is  not  stated  how  much  less)  than 
$20,000  of  which  was  for  land  sold  in  the  town  in  which  the 
village  of  Ogdensburgh   was  situated,  and  hence  we  may 
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assume  that  nearly  $20,000,  on  account  of  these  contracts, 
entered  into  the  said  sum  of  $30,000.  It  does  not  appear, 
therefore,  that  the  trustees  erred  in  the  amount  at  which  they 
assessed  the  relators ;  and  the  only  other  question  to  be  con- 
sidered is,  whether  this  amount  was  properly  assessed  to  them 
as  the  agents  of  Parish.  It  appears  by  the  return  that  the 
town  assessors  had  assessed  George  Parish  for  $50,000  of  per- 
sonal property  upon  the  assessment  roll  of  1865,  and  that  he 
appeared  before  them  and  objected  to  the  assessment,  and 
that  they  struck  it  off  upon  the  sole  ground  that  he.  was  a 
non-resident  of  the  United  States.  Upon  that  roll  his  agents 
were  not  assessed  for  any  of  his  personal  property  in  their 
possession  or  under  their  control. 

By  the  charter  of  the  village  of  Ogdensburgh,  as  above 
referred  to,  the  trustees  are  required  to  prepare  an  assessment 
roll  of  the  property  in  said  village  subject  to  taxation,  with 
the  valuation  thereof,  and  they  are  required  to  follow 
the  town  assessment  roll,  except  they  may  add  to  the 
assessment  roll  property  which  has  been  omitted  from 
the  town  assessment  roll,  and  make  certain  other  altera- 
.  tions  specified.  The  $30,000  in  question  was  not  upon 
the  town  assessment  roll,  and  was  clearly,  within  the 
meaning  of  the  provisions  of  the  charter  above  referred  to, 
omitted  therefrom.  It  was  intended  by  the  charter  that  no 
property  taxable  in  the  village  should  escape  taxation,  and 
that  the  last  town  assessment  roll  should  be  the  guide  in  all 
cases  where  the  property  appeared  upon  it,  unless  such  pro- 
perty had  changed  in  value.  Bnt  if  the  property  did  not 
appear  thereon,  either  because  the  same  had  been  for  any 
cause  omitted,  or  had  been  brought  into  the  corporation  since 
the  town  roll  was  made,  then  the  trustees  were  to  add  the 
same  to  their  roll  with  a  proper  valuation.  Hence  the 
trustees  were  authorized  to  add  this  property  to  their  roll ; 
and  the  next  inquiry  is  whether  any  error  was  committed  in 
assessing  it  to  the  relators  as  agents. 

While  the  charter  of  the  village  of  Ogdensburgh  makes  no 
particular  provisions  as  to  the  form  of  the  assessment  roU, 
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and  does  not  specify  .what  property  within  the  village  is  tax- 
able, nor  how  the  property  shall  be  assessed,  nor  to  whom  it 
shall  be  assessed,  yet  it  was  clearly  the  intention  of  the 
legislature  that  in  these  particulars  the  general  laws  in  refer- 
ence to  taxation  should  govern  so  far  as  they  are  applicable. 

It  is  provided  by  section  1,  title  1,  chap.  13,  part  1  of 
the  Hevised  Statutes,  that  all  lands  and  personal  estate 
within  this  State  shall  be  liable  to  taxation  ;  and  by  section 
8  of  the  same  title,  personal  estate  is  defined  to  include  ''  all 
household  furniture,  moneys,  goods,  chattels,  debts  due  from 
solvent  debtors,  whether  an  account,  contract,  note,  bonds  or 
mortgage,  public  stock,  and  stocks  in  money  corporations." 
By  section  5  of  title  2  of  the  same  chapter,  as  amended  in 
1851,  it  is  provided  that  every  person  shall  be  assessed  in  the 
town  or  ward  where  he  resides,  when  the  assessment  is  made, 
for  all  personal  estate  owned  by  him,  including  all  personal 
estate  in  his  possession  or  under  his  control  as  agent,  trustee, 
guardian,  executor  or  administrator. 

That  the  furniture  in  the  mansion  and  the  money  in  the 
bank  were,  under  these  provisions,  properly  assessable  to  the 
relators  is  not  seriously  disputed.  And  I  am  unable  to  see 
why  the  money  due  upon  the  land  contracts  must  not  be 
assessed  in  the  same  way.  The  debts  due  upon  these  con- 
tracts are  personal  estate,  the  same  as  if  they  were  due  upon 
notes  or  bonds ;  and  such  personal  estate  may  be  said  to 
exist  where  the  obligations  for  payment  are  held.  Kotes, 
bonds  and  other  contracts  for  the  payment  of  money  have 
always  been  regarded  and  treated  in  the  law  as  personal 
'propertj.  They  represent  the  debts  secured  by  them 
They  are  the  subject  of  larceny,  and  a  transfer  of  them  trans- 
fers the  debt.  If  this  kind  of  property  does  not  exist  where 
the  obligation  is  held,  where  does  it  exist  ?  It  certainly  does 
not  exist  where  the  debtor  may  be,  and  follow  his  person. 
And  while,  for  some  purposes  in  the  law,  by  legal  fiction,  it 
follows  the  x)er8on  of  the  creditor  and  exists  where  he  may 
be,  yet  it  has  been  settled  that  for  the  purpose  of  taxation, 
this  legal  fiction  does  not,  to  the  full  extent,  apply,  and  that 
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Buch  property  belonging  to  a  non-resident  creditor  may  be 
taxed  in  the  place  where  the  obligations  are  held  by  his 
agent.  {Sayt  v.  The  Commi8sioner8  of  Taiocea^  23  N.  Y., 
388 ;  The  PecpU  v.  Oardn&r^  61  Barb.,  352 ;  CaOin  v.  SvUy 
21  Vermont,  162.) 

It  is  claimed,  on  the  part  of  the  appellants,  that  chapter 
371  of  the  Laws  of  1851  has  some  bearing  upon  this  case. 
Section  1  of  that  act  j^^vides  that  ^'  all  debts  owing  by 
inhabitants  of  this  State  to  persons  not  residing  within  the 
United  States,  for  the  purchase  of  any  real  estate,  shall  be 
deemed  personal  property  within  the  town  or  county  where 
the  debtor  resides,  and  as  such,  shall  be  liable  to  taxation  in 
the  same  manner  and  to  the  same  extent  as  the  personal 
estate  of  dtijsens  of  this  State."  The  remaining  sections  of 
the  act  provide  for  the  assessment,  in  the  name  of  the  n<Mi- 
resident  creditor,  of  these  debts  in  the  towns  of  the  county 
where  the  debtors  reside ;  and  ako  provides  a  peculiar  mode 
for  the  collection  of  the  tax.* 

Without  this  act,  all  these  debts  would  have  to  be  assessed 
in  the  town  where  the  agent  of  the  creditor  holding  the  con- 
tracts resides ;  and  the  principal  purpose  of  this  act,  mani- 
festly, was  to  distribute  the  benefits  of  the  taxation  to  the 
various  towns  in  which  the  lands  are  situated  and  the  debtors 
reside.  The  act  applies  solely  to  taxation  in  towns,  and  the 
whole  proceeding  providing  for  the  collection  of  the  tax  is 
applicable  only  to  taxation  in  towns,  and  could  not  be  applied 
to  taxation  in  villages.  Hence,  as  to  taxation  in  villages,  the 
general  law  authorizing  assessments  to  agents,  etc.,  remains 
in  force. 

I  have,  therefore,  upon  the  merits  of  this  case,  reached  a 
conclusion  adverse  to  the  relators,  without  examining  or 
passing  upon  various  technical  objections  raised  and  discussed 
by  the  coimsel  for  the  respondents. 

The  judgment  should  be  affirmed,  with  costs. 

AU  concur. 

Judgment  affirmed. 
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Babnabus  Hammett,  Eespondent,  v,  John  H.  Linkeman  et    iS  ^ 

al.,  Appellants. 

Whether  a  delivery  tinder  an  agreement  for  the  sale  of  chattels  is  absolate 
or  conditional,  depends  upon  the  intent  of  the  parties ;  to  establish  that 
tlie  deliyeiy  was  conditional,  it  is  not  necessaiy  that  the  vendor  shonld 
declare  the  conditions,  in  express  terms,  at  the  time  of  delivery.  It  is 
sufficient  if  the  intent  of  the  parties  can  he  inferred  from  their  acts,  or 
the  circumstances  of  the  case. 

Although  delivery,  without  requiring  payment,  is  presumptive  evidence  of 
the  waiver  of  a  condition  that  payment  should  be  made  upon  delivery  to 
vest  title  in  the  vendee,  yet  this  presumption  may  be  rebutted  by  the  acts 
or  declarations  of  the  parties  showing  a  contrary  intent,  and  the  intent, 
where  any  doubt  arises,  is  a  question  of  fiict 

Plaintiff  sold  to  defendant  L.  a  quantity  of  ooal  for  cash  on  delivery ;  L. 
asked  for  a  credit,  which  was  refUsed :  plaintiff  knowing  that  L.  was  about 
&iling.  The  coal  was  delivered,  and  carted  to  L.'s  yard,  and  mixed  with 
other  coal.  Three  days  alter  delivery,  plaintiff  again  called  for  iMiyment, 
not  obtaining  it,  he  called  again  hi  two  or  three  days;  L.  stated  he 
could  not  pay.  The  agent  leamiiig  that  L.  had  sold  out,  asked  him  what 
he  had  done  with  plaintiff's  ooal.  He  admitted  he  had  sold  it,  adding  he 
could  not  help  it  Declarations  of  defendants  were  testified  to,  tending 
to  prove  that  L.  had  given  to  defendant  B.  a  bill  of  sale  of  the  coal,  before 
delivery.  When  the  sheriff  seized  the  coal,  under  process  in  this  action, 
L.  said :  "  It  looks  so  much  like  a  swindle,  I  am  ashamed  of  it."  HM 
(Eakl  and  Gbat,  CC,  dissenting),  that  there  was  sufficient  evidence  to 
Justify  the  finding  that  the  payment  of  the  price  was  a  condition  prece- 
dent to  the  vesting  of  the  title  in  L.,  and  that  such  condition  had  not  been 
waived. 

(Argued  October  4, 1871 ;  decided  January  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  district,  modifying  a 
judgment  in  favor  of  plaintiff  entered  upon  the  decision  of 
tJiie  court  upon  trial  at  Special  Term. 

The  action  is  to  recover  the  possession  of  194  tons  of  coal, 
alleged  to  be  the  property  of  the  plaintiff,  wrongfully 
detained  by  the  defendants,  and  of  the  value  of  $597.05.  The 
defendants  deny  the  allegations  of  the  complaint,  and  claim 
that  the  coal  was  purchased  by  Linneman  of  the  plaintiff  on 
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a  credit,  and  afterward  sold  for  value  to  the  defendant 
Broking. 

The  evidence  for  the  plaintiff  tended  to  prove  a  Bale  to 
Linneinan,  for  cash  on  delivery,  he  paying  the  freight  to  the 
master,  and  taking  the  coal  from  the  boat ;  that  he  had  taken 
the  coal  to  his  yard,  and  in  a  few  days  sold  the  yard  to  Brok- 
ing ;  that  the  plaintiff's  coal  had  been  mixed  with  other  coal 
at  the  yard,  and  could  not  be  separated ;  that  Broking,  when 
the  coal  was  demanded  of  him,  gave  answers  indicating  that 
he  had  taken  the  yard  for  money  owing  to  him  by  Linneman. 
The  plaintiff  also  proved  that  he  had  offered  to  repay  the 
freight  and  all  expenses  on  the  coal,  and  demanded  its  return, 
after  a  demand  of  payment  of  the  price,  and  neglect  to  com- 
ply. The  evidence  of  the  defendants  tended  to  prove  that 
the  sale  was  on  credit,  except  the  freight,  which  he  had  paid ; 
that  the  sale  to  Broking  was  for  a  present  consideration  paid. 
On  cross-examination  it  appeared  that  he  knew  Linneman  was 
embarrassed,  and  was  pressed  by  a  suit,  in  which  a  judgment 
was  about  to  be  obtained,  and  that  he  knew  of  the  sale  of  the 
plaintiff's  coal,  and  that  it  had  been  taken  to  the  coal  yard  of 
Linneman. 

The  judge  found,  1st.  That  the  sale  of  the  coal  was  for 
cash  and  not  on  credit,  and  that  the  payment  of  the  price  was 
a  condition  precedent  to  the  vesting  of  the  property  in  the 
purchaser.  2d.  That  the  plaintiff  at  no  time  waived  the 
performance  of  the  condition,  and  the  price  not  having 
been  paid,  the  title  of  the  coal  did  not  vest  in  Linneman. 
3d.  That  the  defendant  Broking  was  not  a  bona  Jld^  pur- 
chaser of  the  coal  from  Linneman,  and  that  as  against  the 
plaintiff  the  property  in  the  coal  did  not  pass  by  the  transfer 
to  Broking.  4th.  That  the  plaintiff  is  entitled  to  recover, 
and  the  judge  assessed  the  value  of  the  coal  at  $597.05,  and 
the  damages  for  its  detention  at  $74.88,  and  directed  judg- 
ment accordingly. 

The  defendants  excepted  to  each  of  the  facts  found  by  the 
judge  and  to  his  conclusion  of  law.  Judgment  was  entered  far 
the  plaintiff  for  $671.93,  the  amount  of  the  value  of  the  coal 
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found  by  the  judge,  and  the  damages  for  its  detention, 
together  with  the  costs.  The  defendants  appealed  to  the 
General  Term,  where  it  was  ordered  that  the  judgment  be 
set  aside,  and  a  new  trial  be  had,  unless  the  respondent 
served  a  notice  deducting  $300  from  the  judgment,  and  that 
upon  the  serving  such  notice  the  sum  of  $300  should  be 
deducted  from  the  judgment,  and  in  all  other  respects  be 
afSrmed,  without  costs  of  the  appeal  to  either  party.  Notice 
in  conformity  with  this  condition  imposed  by  the  General 
Term  was  served  on  behalf  the  plaintiff.  The  defendants 
thereupon  appealed  to  the  Court  of  Appeals. 

A,  JR.  Dyett  for  the  appellants.  Every  absolute  delivery 
of  goods  sold  on  condition  is  presumptive  evidence  of  the 
waiver  of  the  condition  by  the  vendor.  {Smith  v.  Lynea^  1 
Seld.,  45 ;  Smith  v.  Dennis^  6  Pick.,  266.)  A-  condition 
attached  to  such  a  sale  as  the  one  at  bar  is  invalid,  being 
inconsistent  with  it.  {Ludden  v.  Hasen^  31  Barb.,  660, 
General  Term,  opinion  by  Ajlleit,  J.)  Tlie  condition  was 
clearly  waived.  (6  Cow.,  110 ;  6  Wend.,  77 ;  IE.  D.  Smith, 
196 ;  1  Bosw.,  106 ;  31  Barb.,  650 ;  JDraper  v.  St(yvenaly  7 
Transcript  Appeals,  9.) 

J?.  3f.  Harrington  for  the  respondent.  Delivery  of  the 
goods  not  necessarily  a  waiver  of  the  condition.  (Supreme 
Ct.,  1857,  Fleeman  v.  McKean^  25  Barb.,  474.)  Upon  sale 
of  goods  for  cash  on  delivery,  title  does  not  pass  on  delivery 
unless  the  condition  is  waived.  (Ct.  of  Appeals,  1851, 
Smith  V.  LyneSj  5  N.  Y.,  41 ;  Supreme  Ct.,  1842,  Strong  v. 
Taylor^  2  Hill,  326 ;  Fleeman  v.  McKean^  26  Barb.,  474.) 
Sending  the  goods  in  expectation  of  payment  did  not  con- 
stitute an  absolute  delivery.  (Supreme  Ct.,  1845,  Leaven  v. 
Smithy  1  Den.,  571.)  If  the  purchaser  made  the  purchase 
with  a  knowledge  of  his  own  insolvency,  though  he  made  no 
false  representations,  the  sale  is  void.  (2  Kent  Com.,  484 ;  1 
Bamd.  Cr!,  514 ;  Supreme  Ct.,  1854,  BucTdey  v.  Artcher^  21 
Barb.,  586 ;  Supreme  Ct.,  1841,  Ash  v.  Putnam,  1  Hill,  302 ; 
S.  P.,  1840,  Areher  v.  Cam^eU,  23  Wend.,  372.)    A  levy 
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on  the  goods  in  the  hands  of  sach  a  purchaser  is  inoperative 
against  the  vendor.  (Chan.  P.,  1829,  Dwrrd  v.  Haleyy  1 
Paige,  492.) 

Lkonabd,  C.  The  facts  proven  show  that  the  coal  was 
delivered  to  the  defendant  Linneman  from  the  boat  which 
brought  it  to  the  port  of  Kew  York,  and  that  he  was  allowed 
to  cart  it  to  his  yard.  Whether  this  was  an  absolute  or  con- 
ditional delivery  depended  on  the  intention  of  the  parties. 
{Fumisa  v.  Hone^  8  Wend.,  256;  Smith  v.  LyneSy  1 
Selden,  43.) 

It  was  a  fact  to  be  found,  in  this  case,  by  the  court,  and  it 
has  been  found  adversely  to  the  appellants.  We  cannot  go 
behind  the  fact,  as  found  by  the  judge,  where  there  is  evi- 
dence to  support  it.  There  was  evidence  bearing  on  this 
fact,  given  by  both  sides,  and  it  is  not  our  province  to  look 
into  it  to  ascertain  or  give  any  judgment  as  to  its  preponder- 
ance. The  evidence  was  conflicting  upon  all  the  facts  found, 
and  we  cannot  say  that  they  are  not  well  found. 

It  is  not  necessary  that  the  vendor  shall  declare  the  con- 
dition in  express  terms  at  the  time  of  the  sale.  It  is  suffi- 
dent  if  the  intent  of  the  parties  can  be  inferred  from  their 
acts  or  the  circumstances  of  the  case. 

On  the  facts,  as  found  by  Judge  Allen,  before  whom  the 
case  was  tried  at  the  circuit,  there  is  a  dear  case  for  the 
plaintiff. 

The  judge  found  that  payment  was  a  condition  precedent 
to  the  vesting  of  the  property  in  the  purchaser ;  that  the  con- 
dition was  never  waived,  and  that  the  price  was  never  paid. 
Also,  that  Broking  was  not  a  honajide  purchaser. 

The  counsel  for  the  appellants  insists  that  the  judge  has 
found  against  the  presumption  of  a  waiver  of  the  condition, 
arising  from  an  actual  delivery  of  the  coal  without  payment, 
without  any  evidence. 

The  case  of  Smith  v.  Lynea  (1  Seld.,  43)  is  decisive  that 
delivery,  without  requiring  payment  at  the  time,  is  presump- 
tive evidence  that  the  condition  had  been  waived. 
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This  presumption  may  be  rebutted  by  the  acts  or  declara- 
tions of  the  parties  connected  with  the  circumstances,  showing 
an  intention  that  the  delivery  should  not  be  complete  until 
the  condition  should  be  performed.  Also,  that  the  intention, 
where  any  doubt  arises,  is  a  question  of  fact. 

The  judge  has  found  the  &ct,  distinctly  and  positively, 
that  the  condition  was  never  waived.  If  this  fact,  so  found, 
is  supported  by  any  evidence,  the  plaintifE's  case  must  be  held 
to  have  been  established. 

Mr.  Willis,  a  witness  for  the  plaintiff,  testified  that  the 
coal  lay  at  the  foot  of  Twenty-third  street.  East  river,  and 
was  sold  for  cash.  That  Linneman  wanted  him  to  take  a 
thirty-day  note;  the  said  Willis  being  the  agent  of  the 
plaintiff  for  selling  the  coal,  the  proposition  for  this  credit 
was  declined. 

The  coal  was  delivered  to  Linneman  on  Monday,  Tues- 
day or  Wednesday,  and  Willis  called  for  payment  on  Satur- 
day, when  he  paid  him  a  small  balance  of  twenty  dollars, 
which  Willis  had  advanced  to  the  captain  of  the  boat  for 
freight.  The  balance  of  the  freight,  nearly  $200,  was  paid 
by  Linneman  to  the  captain.  In  two  or  three  days,  Willis 
called  on  Linneman  again  and  asked  for  the  money.  Linne- 
man said  he  could  not  pay  it,  he  had  had  so  much  to  pay. 
Willis  then  asked  him,  "did  you  sell  out?"  Linneman 
asked  who  told  him,  and  upon  the  question  being  repeated, 
he  said :  "  Tes,  I  was  compelled  to  sell  out."  Willis  then 
asked  him  what  he  did  with  Mr.  Hammett's  coal,  and 
expressed  the  hope  that  he  did  not  sell  that?  Linneman 
said  he  could  not  help  it. 

!No  claim  was  made  by  Linneman  that  the  condition  had 
been  waived,  but  he  excuses  himself  for  having  sold  the 
coal  without  paying  for  it,  upon  the  ground  that  he  could  not 
help  it.  It  was  an  admission  that  the  statement  of  Willis 
was  correct,  and  that  he  had  sold  the  coal  when  he  ought 
not  to.  Willis  further  testified,  on  cross^xamination,  that  he 
had  sold  Linneman,  on  previous  occasions,  on  credit,  but  did 
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not  at  this  time  for  the  reason  that  he  had  heard  that  Linne- 
man  was  on  the  eve  of  failing. 

Willis  also  testified  to  conversations  with  Linneman  and 
Broking  tending  to  prove  that  Linneman  had  sold  the  ooal  to 
Broking  by  a  written  bill  of  sale  before  the  coal  had  been 
received  at  his  yard. 

This  evidence  was  disputed  by  Linneman,  but  it  appears 
to  have  been  credited  by  the  learned  judge  before  whom  the 
action  was  tried  without  a  jury.  It  fally  proves  that  no  claim 
was  made  by  Linneman  that  the  condition  of  payment,  in 
order  to  complete  the  sale  of  the  coal,  had  ever  been  waived 
at  the  time  when  the  demand  was  made-  by  Mr.  Willis. 

When  the  sheriff  seized  the  coal  under  the  proceedings  for 
claim  and  delivery  in  this  action,  Linneman  said :  ''  It  looks 
much  like  a  swindle,  and  I  am  ashamed  of  it."  Then  to 
prevent  the  coal  from  being  taken,  he  told  the  officer  that  it 
was  mixed  with  the  other  coal  in  the  yard,  "  all  through.'* 

We  must  assume  that  the  judge  gave  credence  to  this  evi- 
dence. The  conclusion  from  it  was  plain  that  Linneman 
had  endeavored  to  convert  the  coal  without  performing  the 
condition  upon  which  it  was  sold,  so  that  the  seller  would  be 
unable  to  seize  it  upon  that  ground,  and,  hence,  that  there 
had  been  no  waiver.  It  was  not  necessary  to  stand  by  the 
coal  while  being  delivered  to  the  defendant's  carts,  and 
demand  payment  for  each  load  before  it  was  carted  away, 
under  the  penalty  of  waiving  the  condition  upon  which  the 
title  was  to  pass.  It  was  sufficient  that  payment  was  the 
condition  agreed  on,  and  that  a  request,  in  the  case  of  a 
bulky  article  like  coal,  was  made  for  payment  promptly 
within  two  or  three  days  after  it  had  been  received.  Had 
there  been  any  intention  to  waive  the  condition,  Linneman 
would  have  claimed  it  when  he  was  so  severely  accused  of 
misconduct  and  bad  faith  in  disposing  of  the  coal  without 
making  any  payment  for  it.  Instead  of  claiming  that  he 
was  not  to  pay  on  delivery,  he  substantially  admits  that  such 
were  the  terms  of  the  sale,  by  declaring  that  the  transaction 
^^  looked  much  like  a  swindle,  and  that  he  was  ashamed  of  it." 
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This  testimony  being  credited  by  the  coart,  we  can  be  at 
no  loss  to  perceive  the  basis  of  the  fact  found,  '^  that  the  con- 
dition was  never  waived."  It  may  be  added  that  the  judge 
might  well  have  found  that  the  vendee  purchased  the  coal 
with  the  fraudulent  intention  of  not  paying  for  it ;  but  he 
has  seen  fit  to  place  his  judgment  upon  the  ground  of  a  con- 
ditional sale,  and  to  rebut  the  presumption  of  a  waiver  arising 
from  the  delivery  of  the  coal,  by  a  negative  as  to  the  waiver. 

I  think  the  court  below  might  properly  have  found  that 
the  condition  was  never  waived,  on  the  evidence  tending  to 
prove  that  the  coal  was  purchased  with  the  fraudulent  inten- 
tion of  not  paying  for  it.  A  waiver  of  the  condition  could 
not  be  predicated  on  evidence  of  a  fraudulent  purchase,  nor 
in  a  case  where  the  vendee  had  sold  the  goods  to  prevent  the 
vendor  from  effecting  a  recision  of  the  sale  to  him,  on  the 
ground  of  a  breach  of  the  condition.  Fraud  vitiates  every 
transaction,  so  far  as  the  rights  of  the  vendee  are  concerned. 

It  is  unnecessary  to  refer  to  the  evidence  on  the  part  of 
the  defendants.  The  question  of  the  weight  or  balance  of 
evidence  passed  out  of  the  case,  when  it  left  the  court  below. 
It  is  not  the  province  of  this  court  to  balance  conflicting  evi- 
dence. It  is  sufficient  that  evidence  is  to  be  found  in  the 
case  to  sustain  the  facts  as  found  by  the  court  or  referee,  or  to 
sustain  the  verdict  where  the  trial  has  been  had  before  a  jury. 
Questions  of  law  only  are  here  considered  as  the  general  rule, 
and  this  is  not  a  case  within  any  exception  to  the  rule. 

The  defendants  also  urge  that  they  have  not  been  credited 
for  the  freight  paid  by  them,  and  that  this  is  error. 

Ko  exception  on  that  ground  appears  in  the  case. 

The  defendants  also  conceive  that  it  makes  a  technical 
difference  in  their  favor  that  the  vendor  of  this  coal  knew 
that  Linneman  kept  a  retail  coal  yard,  and  assumes  that  it 
was  delivered  for  the  purpose  of  being  retailed. 

"No  such  fact  can  be  found  in  the  case,  unless  it  be  gleaned 
from  the  details  of  the  evidence.  The  attention  of  the  judge 
who  tried  the  action  does  not  appear  to  have  been  called  to 
this  subject,  nor  to  the  question  of  freight.    These  points 
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cannot  be  legitiniatelj  raised  in  the  cause  for  the  first  time  in 
this  court. 

It  is  said  by  the  defendants  that  the  amount  of  the  recovery 
is  excessive. 

The  defendant,  Linneman,  mixed  the  plaintiff's  coal  with 
his  own  before  payment.  How  much  remained  on  hand  at 
the  time  of  the  commencement  of  the  action  cannot  be  ascer- 
tained, except  proximately  by  an  estimate.  The  court  below 
had  the  facts  under  review  and  abated  $300.  We  cannot 
explore  the  details  of  the  evidence  to  ascertain  the  £Etcts  bear- 
ing on  this  subject.  The  defendants  must  accept  the  loss  as 
the  penalty  for  not  preserving  a  distinction  between  the  coal 
of  the  plaintiff  and  of  Linneman. 

It  is  also  said  that  the  form  of  the  judgment  as  entered  is 
erroneous.  I  think  the  form  is  incorrect,  but  the  defendants 
can  have  that  corrected  on  motion  by  the  court  below,  if  they 
feel  aggrieved.  It  is  an  irregularity  and  not  an  error,  to  be 
corrected  by  an  appeal.  It  does  not  appear  that  the  court 
below  have  ever  heard  the  suggestion  of  such  a  ground  of 
complaint  as  the  last. 

The  judgment  should  be  affirmed,  with  costs. 

Easl,  0.  (dissenting).  The  plaintiff  commenced  this  action 
to  recover  the  possession  of  a  quantity  of  coal,  and  he  clauns 
to  recover  upon  the  ground  that  the  sale  to  the  defendant 
Linneman,  was  for  cash,  and  that  as  he  did  not  pay  for  the  coal 
the  title  did  not  pass. 

I  will  call  attention  to  a  few  recognized  principles  of  law, 
which  must  control  the  decision  of  this  case. 

When  goods  are  sold  on  condition  of  being  paid  for  on 
delivery  in  cash,  an  absolute  and  unconditional  delivery  of 
the  goods  by  the  vendor,  without  exacting  at  the  time  of 
delivery  a  performance  of  the  condition,  is  a  waiver  of  the 
condition,  and  a  complete  title  passes  to  the  purchaser,  if 
there  be  no  fraudulent  contrivance  on  his  part  to  obtain 
possession. 

The  vendor,  to  avoid  a  waiver  of  the  condition  of  sale,  must 
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either  refuse  to  deliver  the  goods  without  payment,  or  he  must 
make  the  delivery  at  the  time  qualified  and  conditioned. 

Whether  the  delivery  be  absolute  or  conditional  must 
depend  upon  the  intent  of  the  parties  at  the  time  the  goods 
are  delivered^  and  this  intent  may  be  shown  by  the  express 
declarations  of  the  parties  at  the  time  of  the  delivery ;  or  it 
may  be  inferred  from  the  acts  of  the  parties  and  the  circum- 
stances of  the  case.  Where,  however,  the  delivery  is  absolute, 
without  any  contemporaneous  declaration  qualifying  it,  the 
omts  of  the  proof  of  the  condition  rests  upon  the  vendor,  and, 
if  no  such  proof  be  offered,  the  delivery  will  be  deemed  abso- 
lute, and  the  title  to  the  goods  will  pass  to  the  purchaser. 
Every  absolute  delivery  of  goods,  sold  on  condition  of  pay- 
ment, is  presumptive  evidence  of  a  waiver  of  the  condition 
by  the  vendor,  and  of  an  intention  on  his  part  to  rely  wholly 
on  the  personal  security  of  the  purchaser  for  the  payment  of 
the  price  of  the  goods.  {Smith  v.  ZyneSy  1  Seld.,  41 ;  ^ur- 
nias  V.  Honej  8  Wend.,  266.) 

This  coal  was  sold  to  one  known  to  be  a  retail  dealer  in 
coal.  There  was  an  unqualified,  absolute  delivery  of  the  coal 
to  the  purchaser.  There  can  be  no  pretence  that  any  express 
condition  was  attached  to  its  delivery.  Nothing  whatever 
was  said  at  the  time  of  the  delivery,  qualifying  it ;  and  there 
are  no  circumstances  sarrounding  the  delivery,  from  which  it 
can  properly  be  inferred  that  it  was  conditional.  The  pur- 
diaser  sold  forty  or  fifty  tons  at  the  dock,  from  the  barge,  and 
immediately  after  delivery  of  the  coal,  commenced  to  retail 
it  from  his  yard.  Four  or  five  days  after  the  delivery,  plain- 
tiffs agent  called  upon  the  purchaser  for  pay  and  he  said  he 
could  not  pay  for  the  coal ;  and  the  agent  then  asked  him  to 
pay  twenty  dollars  on  account  of  freight,  and  this  he  paid. 
The  agent  then  went  away  without  saying  more,  intending  to 
call  again  at  the  end  of  another  week ;  but  in  the  course  of 
three  or  four  days,  and  before  the  end  of  the  week,  having 
casually  heard  that  the  purchaser  had  failed,  he  called  upon 
him  and  demanded  the  coal,  and  soon  after  commenced  this 
action. 
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Whiloy  therefore,  this  was  a  sale  for  cash,  there  was  an 
unconditional  delivery  of  the  coal,  and  the  condition  of  pay- 
ment was,  within  the  principles  of  law  above  cited,  waived. 
And  this  conclusion  is  reached  upon  the  undisputed  evidence, 
and  hence  we  are  not  concladed  by  the  finding  of  the  learned 
judge  at  Special  Term. 

The  judgment  should  be  reversed  and  new  trial  granted ; 
costs  to  abide  event. 

For  aflSrmance,  Lott,  Ch.  C,  Lbonabd  and  Huirr,  CO.  For 
reversal,  Eabl  and  Gsat,  CC. 

Judgment  affirmed,  with  costs. 


Dakiel  LANNiNa,  Bespondent,  v.  Benjamin  Carpenter  et  al.. 

Appellants. 

A  judgment  creditor  has  a  mere  general,  not  a  specific  lien  upon  the  debt- 
or's real  estate ;  he  cannot  therefore  mamtaln  an  action  for  waste  com- 
mitted thereon. 

Where  there  is  a  mistake,  whether  of  law  or  of  fact,  in  reducing  an  agree* 
ment  to  form  or  in  canying  it  into  effect,  eqvdty  will  grant  relief ;  but 
where  the  parties  adopt  the  security  which  is  to  be  used  to  effectuate  their 
intention,  if  the  security  should  fiiil,  from  ignorance  of  the  law,  or  from 
any  other  cause,  to  operate  as  the  parties  intended,  the  courts  cannot  sub- 
stitute any  other  security  for  the  one  adopted. 

Parties  cannot,  by  agreement,  convert  a  Judgment  into  a  personal  mort- 
gage or  a  bill  of  sale,  or  give  to  it  any  greater  effect  than  the  law  gives  to 
it.  A  parol  agreement,  therefore,  that  a  Judgment  shall  be  a  lien  upon 
all  the  debtor's  personal  property,  will  not  be  enforced  in  equity,  even 
as  against  subsequent  assignees  who  assented  to  the  arrangement 
(Barl,  C.) 

It  was  agreed  between  a  debtor  and  his  creditors  that  he  should  give  the 
latter  security  for  their  respective  claims  by  confessing  judgment,  the 
Judgment  in  &vor  of  one  creditor  to  be  first  entered  and  to  have  priority 
of  lien  upon  all  the  property,  real  and  personal,  of  the  debtor.  The 
Judgments  were  entered  in  Schuyler  county,  as  agreed,  aD  parties  «ap* 
posing  that  county  to  be  legally  oiganized.  It  was  subsequently 
decided  that  Schuyler  county  was  not  constitutionally  organized,  and 
that  the  Judgment  should  have  been  docketed  in  Steuben.  In  an  action 
brought  by  the  preferred  creditor  to  establish  his  equitable  lien,— iSW, 
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that,  as  between  the  parties,  the  plaintiff  was  entitled  to  the  same  posi- 
tion that  he  would  have  occupied  had  his  Judgment  been  docketed  in 
the  proper  county ;  but  he  was  not  entitled  to  ^a  lien  upon  timber  cut 
upon  the  debtor's  real  estate  after  the  docketing  of  the  judgment,  and 
transferred  by  the  latter  to  the  other  creditors  to  be  applied  upon  their  Judg- 
ments before  the  issuing  of  execution  upon  plaintiff's  Judgment.  Also 
held  (Earl,  C),  that  plaintiff  had  no  lien  upon  the  debtor's  personal  pro- 
perty which  had  been  so  transferred  prior  to  the  issuing  of  his  execution. 

(Argued  May  10, 1871 ;  decided  January  term,  187S.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  seventh  judicial  district,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  the  decision  of  the 
court  at  Special  Term. 

This  action  was  brought  to  establish  and  enforce  an  equita- 
ble lien  upon  the  property  of  John  Carpenter.  On  the  14th 
of  July,  1866,  John  Carpenter  was  indebted  to  certain  banks 
in  $5,000,  secured  by  the  indorsements  of  defendants,  Ben- 
jamin Carpenter,  Benson  Smith,  Bice  Tompkins  and  D.  J. 
Sunderlin.  He  was  indebted  to  plaintiff  $450,  and  was  also 
indebted  upon  two  notes  indorsed  by  Sunderlin  $1,000.  It  was 
agreed  between  all  the  parties  that  plaintiff  should  assume  and 
pay  the  $1,000,  and  that  Carpenter  should  confess  judgment 
to  him  for  the  $1,450,  which  judgment  should  be  first  entered 
and  docketed,  and  should  have  the  first  lien  upon  all  of  Car- 
penter's property,  real  and  personal;  that  said  Carpenter 
should  confess  judgment  or  judgments  to  defendants,  Ben- 
jamin Carpenter,  Smith  and  Tompkins  for  $3,500  to  secure 
them  against  their  indorsements,  which  said  agreement  was 
carried  into  effect.  Plaintiff's  judgment  was  perfected  and 
docketed  in  Schuyler  county  clerk's  office,  July  14,  1865; 
said  defendants'  judgment  was  docketed  July  15.  On  the 
18th  July,  Carpenter  executed  a  bill  of  sale  of  a  large  amount 
of  his  personal  property  to  Carpenter,  in  consideration  of 
$8,500  to  be  paid  by  the  latter  upon  the  notes,  and  secure 
the  indorsers  upon  which  the  second  judgment  was  given.  On 
the  day  or  two  prior  to  the  4th  October,  1855,  John  Car- 
penter caused  300  trees  to  be  out  down  upon  his  land,  and 
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upon  the  15th  turned  them  out  to  B.  Carpenter,  Smith  and 
Tompkins,  to  indemnify  them  for  their  indorsements.  On  the 
14th  October  plaintiff  issued  execution  upon  his  judgment, 
and  levied  upon  the  personal  property,  including  the  trees  so 
cut  down.  The  property  was  advertised  for  sale  when  a 
motion  was  made  to  set  aside  and  vacate  plaintiff's  judgment 
and  execution,  and  proceedings  stayed.  The  order  staying 
was  modified  so  as  to  allow  the  sheriff  to  sell  the  property 
and  hold  the  proceeds  to  abide  the  event.  At  the  sale  defend- 
ants Smith  and  Tompkins  purchased  for  $903,  giving  their  note 
to  the  sheriff.  Smith  had  sold  |116  of  the  property  levied 
on  prior  to  the  sheriff's  sale.  The  judgment  and  execution 
were  vacated  and  set  aside  by  the  General  Term  upon  the 
sole  ground  that  the  act  of  the  legislature,  1854,  erecting  the 
county  of  Schuyler,  was  unoonstitational ;  some  other  facta 
appear  in  the  opinion.  The  court  decided  that  under  the 
agreement  of  July  14  the  plaintiff  obtained  an  equitable  lien 
upon  the  property  of  J.  Carpenter,  and  was  entitled  to  a  pre- 
ference over  any  subsequent  liens  acquired  by  defendants  B. 
Carpenter,  Smith  and  Tompkins,  by  judgment  or  otherwise, 
upon  the  property  levied  upon.  That  the  written  confession 
of  judgment  to  plaintiff  was  in  equity  entitled  to  the  same 
force  and  effect  as  if  entered  and  docketed  in  the  proper 
county  and  execution  then  issued.  That  plaintiff  waa 
entitled  to  the  proceeds  of  the  sale  and  judgment  was  directed 
against  Smith  and  Tompkins  for  the  amount  of  their  note 
and  interest,  |1,347.21 ;  and  against  Smith  for  $116  and 
interest  making  |178.60  with  costs  and  disbursements.  Judg* 
ment  was  accordingly  entered.  Defendants  B.  Carpenter 
and  Tompkins  appealed. 

Franois  Keman  and  Johai  D,  Keman  for  the  appellants. 
If  material  findings  of  fact  are  without  evidence  to  support 
them,  and  are  duly  excepted  to,  the  finding  is  erroneous  as 
matter  of  law,  and  will  be  reviewed.  {M<i8on,  y.  Lard  et  al.^ 
40  N.  Y.,  476 ;  Putnam  v.  HviibM,  42  id.,  106.)  Plaintiff's 
judgment  and  execution  was  void.    (20  N.  Y.,  447.)    He 
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was,  then,  but  a  general  creditor,  and  could  not  attack  the  bill 
of  sale  as  fraudulent.  {Eaatinga  v.  Bdhnojp^  1  Den.,  190 ; 
Andrews  v.  Dvrcmty  18  N.  T.,  600;  82  id.,  467;  24  id., 
826 ;  8  Eem.,  488 ;  1  Ed.  Gh.,  664.)  The  refusal  of  a  court  to 
find  a  &ct,  established  by  uncontroverted  evidence,  is  error  of 
law.  {Grant  v.  Marse^  22  N.  Y.,  828 ;  40  id.,  476.)  Equity 
wiU  not  remodel  agreements  and  securities  which  fail  through 
mistake  of  law.  (Willard's  Eq.,  47,  et  seq. ;  Story's  Eq.,  §§ 
64,  69.)  Plaintiff  elected  to  pursue  his  remedy  at  law ;  he 
cannot  now  resort  to  equity  to  obtain  the  same  relief.  (28 
Barb.,  410 ;  20  K  T.,  447;  Simpean  v.  Sdrt,l  J.  Oh.,  91 ; 
Satiger  y.  Wood^  8  J.  Ch.,  416.)  The  matter  is  res  adfiidiciUa. 
(28  Barb.,  410;  20  N.  Y.,  447.)  Parties  cannot,  by  con- 
tracts, give  more  extensive  effect  to  judgments  than  that  the 
law  gives.  {Knerth  v.  Newoamby  22  N.  Y.,  249,  268.) 
Defendant's  rights  attached  before  the  judgment  could,  by 
law,  become  a  lien  upon  personal  property.  {Ray  v. 
Birdage,  8  Den.,  619 ;  Roth  v.  WefU,  29  N.  Y.,  472.) 

Damd  B.  Prosser  for  the  respondent.  The  court  must  be 
requested  to  find  upon  a  question  of  fact  before  a  party  can 
avail  himself  of  the  omission  or  neglect.  {Phelps  v.  Mo- 
Donald  j  26  K.  Y.,  82.)  Defendant  having,  in  good  &ith, 
parted  with  his  money  upon  the  agreement,  ought  not  in 
equity  to  be  deprived  of  the  benefits  of  it.  {Hanjoley  v. 
Becker^  40  N.  Y.,  169 ;  Oraig  v.  Leslie^  8  Cranch.,  669, 579 ; 
Orabtree  v.  Bramble^  8  Atk.,  687 ;  Ba/nh  of  R.  v.  JoneSy 
4  N.  Y.,  497 ;  White  v.  Carpenter,  2  Paige,  217 ;  ParMvrst 
V.  Alexander^  1  J.  Oh.,  898;  2  McCord,  126;  Jackson  v. 
Graft,  18  J.,  110 ;  DeUm^  v.  Keenam^,  8  Desauss.,  74 ;  Reid 
V.  Simmonsy  2  id.,  662 ;  Matter  of  Hurd,  11  Paige,  164 ; 
Willard's  Eq.,  441 ;  Miller's  Eq.  Mort.,  96,  margin  100.) 

Earl,  0.  It  was  agreed  that  the  plaintiff  should  have  a 
valid  judgment  against  John  Carpenter,  which  should  be  a 
lien  upon  his  property,  and  this  lien  he  could  get  only  by 
docketing  the  judgment  in  the  proper  county.    Both  parties 
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Bupposing  Schuyler  county  to  be  legally  organized  and  con- 
stituted as  such,  directed  it  to  be  docketed  in  the  clerk's  ofiSce 
of  that  county,  and  it  was  thus  docketed.  It  was  subse- 
quently ascertained  that  Schuyler  county  was  not  constito- 
tionally  organized,  and  hence  that  the  judgment  should  haire 
been  docketed  in  the  clerk's  office  of  Steuben  county.  I  can- 
not doubt  that  the  plaintiff  is  entitled  to  the  same  position 
in  this  case  that  he  would  have  occupied  if  his  judgment  had 
been  docketed  in  the  latter  clerk's  office,  the  proper  place.  It 
was  agreed  that  he  should  have  a  lien  by  judgment,  properly 
confessed  and  docketed ;  and  by  mistake,  as  I  think,  of  law,  it 
was  docketed  in  the  wrong  place.  There  was  no  mistake  of 
law  or  of  fact  in  making  the  agreement,  but  simply  a  mistake 
in  reducinj2^  the  agreement  to  form,  or  in  carrying  it  into 
effect.  For  such  a  mistake,  whether  it  be  of  law  or  of  fact, 
I  do  not  understand  equity  to  refuse  relief.  But  treating  the 
plaintiff  as  having  a  judgment  properly  docketed,  July  14th9 
1855, 1  am  still  unable  to  see  how,  upon  the  facts  appearing 
in  this  case,  this  judgment  can  be  sustained.  The  plaintiff  could 
not  claim  his  equitable  lien  in  this  case,  if  he  were  a  mere 
general  creditor,  without  any  judgment  or  agreement.  He 
must  rely,  then,  upon  his  judgment,  or  upon  some  agreement, 
or  upon  both. 

Oan  he  rely  upon  his  judgment  alone  ?  In  such  case  he 
would  have  no  lien  upon  merely  personal  property  until  he 
should  issue  execution,  and  I  know  of  no  case  which  holds 
tiiat  he  could  sue  and  recover  for  waste  committed  upon  the 
real  estate.  A  judgment  creditor  has  a  mere  general  lien, 
not  a  specific  one,  upon  real  estate,  and  hence  differs  from  a 
mortgagee,  who  can  sue  for  waste  which  injures  his  security. 
But  if  the  plaintiff,  as  a  judgment  creditor,  could  sue  for  the 
waste  committed  upon  the  real  estate  of  the  judgment  debtor, 
he  could  recover  only  by  showing  that  such  waste  damaged 
or  endangered  his  judgment  security.  Here  there  was  no 
allegation,  proof  or  finding  to  sustain  such  a  recovery.  The 
plaintiff  gains  no  aid  from  the  fact  that  he  issued  execution 
upon  his  judgment,  because,  treating  the  execution  as  valid, 
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most  of  the  property  levied  on,  if  not  all,  was  transferred  \>j 
John  Carpenter  before  the  execution  was  issued ;  and  there 
is  no  claim  or  pretence  that  this  transfer  was  in  fact  frauda- 
lent,  except  as  it  was  a  violation  of  the  agreement  made  upon 
the  14th  day  of  Jnly,  1855 ;  and  the  relief  to  the  plaintiff 
granted  by  the  court  below  was  not  based  upon  the  £Act  that 
the  plaintiff  had  got  any  lien  by  his  execution  before  the 
transfer,  but  it  was  based  entirely  upon  the  agreement  made 
July  14th.  Hence  it  is  entirely  clear  that  if  the  plaintiff  is 
obliged  to  rest  his  case  upon  his  judgment  and  execution 
alone,  treating  them  both  as  valid,  he  must  fail. 

How  is  the  plaintiff  aided  by  the  alleged  agreement  that  by 
the  judgment  he  was  to  have  a  first  lien  upon  all  John  Car- 
penter's real  and  personal  property  t  The  only  agreement 
alleged,  and  the  only  one  found,  is  that  the  plaintiff  was  to 
have  his  lien  through  the  judgment.  The  parties  adopted 
the  very  security  which  was  to  be  used  to  effectuate  their 
intention,  and  even  if  that  security  should  fail,  from  ignorance 
of  the  law  or  any  other  cause,  to  operate  as  the  parties 
intended,  the  courts  cannot  substitute  any  other  security  for 
the  one  they  adopted ;  and  the  plaintiff  must  take  what  that 
security  can  legally  give  him  and  no  more.  {Hunt  v.  House- 
mam^ieri  AdministrttiorSj  1  Peters,  13.)  It  seems  to  me  quite 
clear  that  the  parties  could  not  by  agreement  give  a  judgment 
any  greater  effect  than  the  law  ^ves  it.  They  could  not  con- 
vert it  into  a  personal  mortgage  or  bill  of  sale.  Notwithstand- 
ing the  agreement,  it  remained  a  judgment,  and  nothing  more 
than  a  judgment. 

But  aside  from  the  judgment,  if  John  Carpenter  had,  on 
the  14th  day  of  July,  agreed  with  the  plaintiff  that  he  should 
have  a  general  lien  upon  all  his  personal  property,  what  effect 
could  it  have  had }  The  personal  property  was  not  delivered ; 
there  was  no  writing,  and  nothing  was  paid.  How  could 
equity  enforce  such  an  agreement?  It  could  not  operate  as  a 
pledge,  as  there  was  no  delivery.  It  could  not  operate  as  a 
parol  mortgage,  which  would  have  been  a  conditional  sale, 
as  there  was  no  compliance  with  the  statute  of  frauds.   It  would 
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be  quite  an  anomaly  for  equity  to  uphold  and  enforce  such  a 
lien,  based  upon  no  writing,  upon  undefined  personal  property. 

But  there  is  still  further  difficulty  as  to  this  alleged  lien 
upon  the  personal  property.  Most  of  it  was  not  in  existence 
at  the  time  of  the  alleged  agreement.  The  amount  of  per- 
sonal property  sold  by  the  sheriff  was  $1,144:,  after  deducting 
sheriff's  fees.  Of  this  sum,  as  alleged  in  the  complaint,  and 
as  proved  by  uncontradicted  evidence,  1856.76  was  realized 
by  the  sale  of  lumber  and  logs,  cut  upon  the  Keman  lot,  after 
July  14.  The  lumber  and  logs  were  part  of  the  real  estate, 
at  that  time,  and  hence  were  unaffected  by  the  agreement  that 
the  plaintiff  should  have  a  lien  upon  John  Carpenter's  per- 
sonal property.  As  to  them,  if  the  plaintiff  has  any  remedy 
at  all,  it  is  by  assuming  that  the  judgment  was  a  valid  lien 
upon  the  real  estate,  and  that  it  was  waste  to  cut  down  the 
trees ;  and  that  such  waste  damaged  or  endangered  his  judg- 
ment security.  But  for  reasons  above  stated,  a  recovery  can- 
not be  upheld  upon  this  theory. 

Agam,  it  was  found  at  Special  Term  that  at  the  time  plain- 
tiff's judgment  was  confessed,  and  the  alleged  agreement  was 
made,  it  was  agreed  that  the  trees  might  be  cut  down  and 
manufactured  into  lumber,  and  the  share  thereof  belonging 
to  John  Carpenter  might  be  applied  upon  the  judgment  cour 
fessed  to  defendants  Smith,  Tompkins  and  Benjamin  Car- 
penter. All  of  the  lumber  and  trees,  above  mentioned,  which 
wore  sold  by  the  sheriff  for  $856.75,  were  cut  and  manufac- 
tured after  the  said  agreement,  and  the  three  defendants  were 
endeavoring  to  apply  the  proceeds  of  the  lumber  upon  the 
judgment  held  by  them,  and  the  trees  and  lumber  had  been 
actually  transferred  to  them  by  John  Carpenter  for  that  pur- 
pose. How  could  such  transfer  be  a  fraud  upon  the  plaintiff; 
and  how  could  he  have  an  equitable  lien  thereon,  superior  to 
the  legal  and  equitable  claim  of  the  transferees  thereof? 

Still  further,  while  John  Carpenter  and  others  were  cutting 
down  the  trees  upon  the  Keman  lot,  Keman  appeared  there 
and  claimed  that  they  were  endangering  the  security  of  a 
mortgage  which  he  held  for  about  the  value  of  the  real  estate, 
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and  he  forbade  their  cutting  or  removing  the  trees  nntil  they 
paid  him  two  payments  upon  his  mortgage,  so  as  to  make  his 
mortgage  security  good ;  and  tmless  they  would  do  this,  he 
threatened  to  enjoin  them  against  cutting  or  removing  the 
logs.  TTpon  the  facts  as  they  appear  in  this  case,  he  could 
probably  have  procured  such  an  injunction.  Then  the  three 
defendants  paid  to  him,  by  their  notes,  the  sum  of  about 
$450  upon  his  mortgage,  and  received  his  assent  to  remove 
the  logs.  After  this,  the  sheriff  seized  and  sold  the  logs,  and, 
as  I  understand  the  evidence,  realized  more  than  |500  for 
them.  This  sum  was  included  in  the  amount  which  the 
plaintiff  was  allowed  to  recover,  without  any  allowance  what- 
ever for  the  sum  thus  paid  by  the  three  defendants.  This 
was  manifest  error.  The  sum  which  the  defendants  paid 
Keman  to  release  his  claim  upon  the  logs  should  have  been 
allowed  to  them  in  some  form,  or  adjusted  in  some  way  in 
this  action. 

For  all  the  reasons  above  mentioned,  I  favor  a  reversal  of 
the  judgment  below,  and  a  new  trial,  costs  to  abide  event. 

LoTT,  Ch.  0.,  and  Leonabd,  0.,  concur  with  Earl,  0.,  that 
the  plaintiff  ought  not  to  have  recovered  the  sum  of  1856.75 
mentioned  in  the  above  opinion,  upon  both  grounds  stated  in 
the  opinion.  And  they  express  no  opinion  as  to  whether  the 
plaintiff  could  recover  for  the  balance  of  the  personal  property. 

HuisfT  and  Gbay.  CO.,  not  voting. 

Judgment  reversed. 


Edwin    PrroHSB,    Bespondent,    v. 

Appellant. 


Michael    Hsnnesset, 


Defendant  agreed  to  ran  plaintiff's  boat  torn  O&wego  to  Martinsburgh ; 
"  risk  of  navigation  assamed  "  by  plaintift  Defendant  was  prevented 
from  performing  by  the  fact  that  the  boat  was  too  laige  to  pass  through 
the  locks  on  the  Black  River  canal.  Hsldy  that  the  term  **  risks  of  navi- 
gation "  as  used  in  this  agreement,  had  a  broader  signification  than  '*  perils 
of  nayigation,"  and  that  plaintiff  assmned  all  the  risks  attendant  upon 
the  navigation  through  the  canal  which  were  beyond  the  control  of 
defendant,  includmg  the  risk  hi  question. 
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Defendant  alleged,  in  his  answer,  that  by  the  yerfoal  agreement  between 
the  parties,  in  pursaance  of  which  the  written  contract  was  intended  to 
be  drawn,  it  was  understood  that  the  risk,  as  to  the  practicability  of  the 
boat  passing  throagh  the  locks,  was  to  be,  and  it  was  understood  by  them 
was,  assumed  by  the  plaintiff,  and  asked  to  have  the  written  contract 
reformed  to  correspond  with  the  agreement,  should  such  correction 
become  necessary.  The  court  below  decided  that  the  words  in  the  con<^ 
tract  did  not  include  this  risk.  Eddy  that,  with  this  construction,  the 
answer  sufficiently  showed  a  mutual  mistake,  and  that  defendant  was 
entitled  under  it  to  introduce  evidence  as  to  the  original  agreement. 

Where  parties,  to  cany  out  their  contract,  agree  to  use  an  instrument 
which,  by  their  mistake  of  the  law,  will  not  effectuate  their  intention, 
equity  will  not  reform  the  instrument  or  substitute  another ;  but  where 
parties  intending  to  reduce  a  parol  agreement  to  writing,  and  because 
they  are  ignorant  of  the  force  of  language,  and  misunderstand  the  mean- 
ing of  the  terms  used,  make  a  contract  different  fk'om  that  designed, 
equity  will  grant  relief  by  reforming  the  instrument  and  compelling  the 
parties  to  execute  and  perform  their  agreement  as  they  made  it  It 
matters  not  whether  such  a  mistake  be  called  one  of  law  or  of  &ct 

An  equitable  defence  of  this  nature  can  be  litigated  upon  a  jury  triaL 

(Argued  May  20, 1871 ;  decided  January  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  district,  affirming  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict.  Action  to 
recover  damages  for  alleged  breach  of  contract.  The  facts 
sufficiently  appear  in  the  opinion. 

J.  H.  Swatiy  Jr.j  for  the  appellant.  Defendant's  agreement 
^^  to  nin  "  the  boat  did  not  make  him  liable  as  common  carrier. 
(2  0.  &  H.  Notes,  1387;  Story  on  Baihnents,  §§  457,  496  ;  3 
Wend.,  158 ;  2  Cow.,  204.)  As  employee  he  was  only  liable 
for  misconduct  or  neglect.  (Story  on  Agency,  §§  85,  118, 
193  to  197,  208,  217,  237.)  He  could  limit  his  liability  by 
any  agreement  they  saw  fit  to  make.  (2  Com.,  204,  209.) 
Evidence  of  the  conversations,  prior  to  the  written  agreement, 
was  improperly  excluded.  {Blossom  v.  Oriffiriy  3  Ker.,  569 ; 
Renard  v.  Sampsouy  12  N.  Y.,  661 ;  JHoOuUock  v.  Gerard 
4  Wash.,  289 ;  Morvald  v.  Zord  Zandesborough,  2  Ellis  & 
B.,  307 ;  1  Greenleaf  Ev.,  §  262 ;  Dodffe  v.  Ga/rdmer,  31 
N.  Y.,  239 ;  Spencer  v.  Baboock^  22  Barb.,  326 ;  Almgren  v. 
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DutUth^  6  N.  Y.,  28 ;  Birch  v.  Depvyster^  2  Eng.  C.  L., 
210 ;  Hinneman  v.  Rosenback^  39  N.  T.,  118 ;  ThoTnaa  v. 
TmsGoU,  53  Barb.,  200 ;  Hutchina  v.  HMa/rdy  34  N.  Y.,  24 ; 
Watermam,  v.  Johnson^  13  Pick.,  261 ;  TToZrij^A  v.  Thomp- 
soAj  4  HiU,  200 ;  18  N.  Y.,  502,  SOS,  509.)  Defendant's 
answer  presented  a  case  entitling  him  to  equitable  relief. 
(Willard's  Eq.,  73;  3  Ker.,  542;  16  How.,  32;  Dobsanv. 
Pierce,  12  N.  Y.,  166 ;  BarOeU  v.  Judd,  21  id.,  200 ;  14 
id.,  85 ;  12  id.,  247 ;  15  id.,  374,  378  ;  25  id.,  625.) 

Waterman  db  Sunt  for  the  respondent.  The  contract 
imposed  upon  defendant  the  duty  of  taking  the  boat  to  Martins- 
burgh.  He  is  bound  to  make  it  good,  notwithst^inding  an  una- 
voidable delay.  (Allyn,  26  ;  Shuebrick  v.  Salmony  3  Brenow, 
1637 ;  Bullock  v.  DommiUy  6  T.  K.,  650  ;  Brechnock  Co.  v. 
Pritchardy  6  id.,  650 ;  Hadley  v.  Clark,  8  id,,  259 ;  Hand 
V.  Baynes,  4  Whart.,  204;  Angell  on  Car.,  §  294 ;  Chitty  on 
Con.,  737 ;  2  Par.  on  Con.,  1184 ;  Beebee  v.  Johnson,  19  Wend., 
600 ;  Tompkms  v.  Dudley,  25  N.  Y.,  252 ;  Hannony  v. 
Bingham,  2  Ker.,  99,  107,  115 ;  Baker  v.  Johnson,  2  Ilob., 
570.)  l?he  diflSculty  encoimtered  was  not  a  "  risk  of  naviga- 
tion." (1  Greenleaf  Ev.,  §  278 ;  Hand  v.  Boyne,  4  Whar., 
204 ;  Atxoood  v.  R.  Trans.  Co.,  9  Watts,  87 ;  5  Yerger,  72 ; 
Angell  on  Car.,  §  168 ;  Williams  v.  Bronson,  1  Murphy,  417 ; 
Johnson  v.  Friar,  4  Yerger,  48 ;  3  Kent,  300  ;  1  Phil,  on 
Ins.,  635 ;  2  Sumner,  567 ;  5  Watts,  87 ;  Abb.  on  Ship.,  6 
Am.  ed.,  470  ;  2  Sumner,  202 ;  Redpath  v.  Vaughn,  52  Bar., 
496 ;  2  Arnold  on  Ins.,  796 ;  Croshy  v.  Fitch,  12  Conn.,  419.) 
The  offer  to  show  a  prior  parol  contract  was  inadmissible. 
(2  C.  and  H.  Notes,  1466,  note  984 ;  FUJcms  v.  Wylam^,  24 
N.  Y.,  338 ;  Fan  Ostramdy.  BMd,  1  Wend.,  424 ;  MumfordY. 
McPherson,  1  J.,  414 ;  NUes  v.  Culver,  8  Barb.,  205  ;  Renard 
V.  Sampson,  12  N.  Y.,  661 ;  Sbvey  v.  A.  M.  Ins.  Co.,  2 
Duer,  664;  FitzhughY.Wyman,  5  Seld.,  559;  Ourtissv. 
Howell,  39  N.  Y.,  210 ;  Simmons  r.  Za/u),  8  Bos.,  213.)  The 
contract  could  only  be  reformed  in  equity.  {GiUespie  v. 
Mom,  2  J.  Ch.,  585.)    A  contract  can  only  be  reformed  for 
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fraud  or  mistake.  {Burton  v.  Sackett,  3  How.,  358 ;  Ja/rvisv. 
Palmer^  11  Paige,  650 ;  Coles  v.  Brovmey  10  id,  525 ; 
WempU  V.  Stewa/rty  22  Bar.,  154  ;  Lcmioreaux  v.  A.  M.  Ins. 
Co,y  3  Duer,  680.)  The  answer  contained  no  suflScient  alle- 
gation of  mistake  or  surprise.  (  WempU  v.  Stewart^  22  Barb., 
164 ;  1  Story  Eq.,  §§  152,  155, 156,  157 ;  2  J.  Ch.,  1596 ;  10 
Paige,  525 ;  1  Hop.,  124 ;  29  Barb.,  595 ;  17  J.,  373 ;  11 
Paige,  658.)  Without  these  allegations  it  was  insufficient. 
(1  Hop.,  124 ;  3  How.,  358 ;  22  Barb.,  154 ;  11  Paige,  658.) 

Eabl,  G.  The  plaintiff  purchased  3,000  bushels  of  wheat 
in  Oswego,  and  he  could  get  no  one,  neither  the  defendant 
nor  any  one  else,  to  freight  it  for  him.  For  the  purpose, 
therefore,  of  securing  the  transportation  of  his  wheat,  he 
made  an  agreement  with  the  defendant  to  purchase  his  boat 
for  the  sum  of  $1,800,  and  the  defendant  agreed  to  load  the 
wheat  on  the  boat  and  run  the  boat  and  transport  the  wheat 
to  Martinsburgh.  The  sale  of  the  boat  and  the  contract  to 
load  and  run  her  were  all  one  entire  agreement,  the  conside- 
ration of  which,  on  the  part  of  the  plaintiff,  was  the  |1,800 
to  be  paid  by  him. 

The  plaintiff,  evidently,  would  not  have  bought  the  boat 
unless  the  defendant  had  agreed  to  run  her  and  carry  the 
wheat ;  and  the  defendant  would  not  have  agreed  to  carry  the 
wheat  unless  the  plaintiff  had  bought  the  boat.  This  agree- 
ment was  reduced  to  writing  in  two  separate  instruments, 
drawn  and  executed  at  the  same  time  and  place,  one  of  which 
was  a  mere  bill  of  sale  signed  by  the  defendant,  transferring 
the  boat  and  her  appurtenances,  and  the  other  was  signed  by 
both  parties  and  was  as  follows : 

^^  Michael  Hennessey  is  to  run  boat  T.  Matthews,  this  day 
sold  to  Edwin  Pitcher,  of  Martinsburgh,  Lewis  county,  to  the 
warehouse  of  said  Pitcher  on  the  Black  river,  in  Martins- 
burgh loaded,  at  his,  said  Hennessey's,  expense,  except  the 
tolls  and  insurance,  which  said  Pitcher  is  to  pay.     Said  boat 
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to  ran  there  with  ordinary  dispatch  and  to  start  immediately. 
Bisk  of  navigation  assumed  by  said  Pitcher. 

«M.  HENNESSEY. 
"EDWIN  PITCHER. 
"  Dated  Oswego,  I^av.  22, 1864." 

These  two  instruments  are  to  be  construed  together,  pre- 
cisely as  if  they  were  embodied  in  one. 

By  the  agreement,  as  thus  reduced  to  writing,  the  plaintiff 
became  the  owner  of  the  boat,  and  the  defendant  agreed  to 
take  on  a  cargo  and  run  her  for  the  plaintiff  to  Martinsburgh ; 
and  this  he  agreed  to  do  absolutely,  unless  prevented  by  some 
"  risk  of  navigation."  He  was  prevented  because  the  boat 
was  too  large  to  pass  the  locks  on  the  Black  Biver  canal  with 
her  cargo,  and  the  first  question  to  be  determined  is  whether 
the  risk  of  passing  the  locks  was  a  "  risk  of  navigation."  The 
learned  judge  who  wrote  the  opinion  of  the  General  Term 
held  that  these  words  had  a  fixed  legal  signification,  and 
meant  the  same  as  perils  of  the  sea,  or  perils  of  navigation. 
These  latter  terms  are  held  to  cover  losses  or  damage,  occa- 
sioned by  stress  of  weather,  winds,  waves,  lightning,  tempest, 
rocks,  sands,  and  other  extraordinary  causes  which  no  human 
care  or  foresight  could  guard  against  or  prevent.  (Story  on 
Contracts,  §166;  2  Parsons  on  Mar.  Law,  219;  Angell  on 
Car.,  §  168),  and  very  likely  they  would  not  cover  this  peril. 
But  there  is  no  case  holding  that  "  risk  of  navigation  "  means 
the  same  thing  as  "perils  of  navigation,"  and  there  is  no 
authority  that  I  have  been  able  to  find,  defining  or  fixing  the 
meaning  of  this  term.  Hence  we  are  to  construe  these  words 
in  the  connection  in  which  they  are  njsed,  applying  the 
ordinary  canons  of  construction.  We  are  to  consider  the 
circumstances  and  condition  of  the  parties,  and  the  objects 
they  had  in  view,  and  thus  ascertain,  as  well  as  we  can,  what 
they  meant  by  these  words.  Both  parties  were  ignorant  of 
the  precise  size  of  the  locks,  and  both  undoubtedly  supposed 
that  the  boat  could  pass  through  the  locks.  The  plaintiff 
owned  the  boat  and  cargo ;  and  the  defendant  was  to  run  the 
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boat  with  the  cargo  to  Martinsbnrgh.  The  defendant  was 
unwilling  to  bear  the  risks  which  were  beyond  his  control, 
and  were  incident  to  navigation  of  the  canal,  and  these  risks 
the  plaintiff  was  willing  to  assume.  If  the  boat  and  cargo 
were  lost  without  the  fault  of  the  defendant,  the  loss  was  to 
fall  upon  the  plaintiff.  If  the  defendant  was  prevented  from 
reaching  Martinsburgh  with  the  boat  and  cargo,  by  the  freez- 
ing of  the  canal,  or  any  other  unforeseen  or  unavoidable  peril 
of  navigation,  he  was  to  be  excused.  He  was  to  be  excused 
if  the  canal  should  give  away,  or  a  lock  should  break  without 
his  fault.  And  yet,  can  we  hold  that  he  assumed  the  risk 
that  the  canal  or  locks  were  of  sufficient  size  for  his  boat? 
Taking  the  relation  and  situation  of  the  parties  into  view,  I 
think  that  it  is  clear  that  the  defendant  meant  only  to  assume 
all  the  risks  occasioned  by  the  negligence  and  misconduct  of 
liimself  and  his  servants;  and  that  the  plaintiff  meant  to 
assume  all  the  risks,  attending  upon  the  navigation  through 
the  canal,  which  were  beyond  the  control  of  the  defendant. 

The  plain,  ordinary  meaning  of  the  language  used  admits 
of  this  construction,  and  it  seemd  to  me  to  be  in  accordance 
with  the  presumed  intention  of  the  parties.  Hence  I  am  of 
the  opinion  that  the  court  erred  in  holding  that  the  defend- 
ant had,  and  that  the  plaintiff  had  not,  by  the  terms  of  the 
agreement,  assumed  the  risk  in  question. 

But  if  I  am  wrong  in  this  conclusion,  then  I  think  the 
court  erred  in  not  allowing  proof  for  the  reformation  of  the 
contract.  On  the  trial  the  defendant  claimed  that,  by  the 
terms  of  the  written  agreement,  the  risk  in  question  was 
assumed  by  the  plaintiff ;  and  that  if  this  was  not  the  true 
construction  of  the  written  agreement,  then  it  did  not  express 
the  intention  of  the  parties,  and  should  be  reformed.  After  the 
court  had  held  that  this  risk  under  the  written  contract  was  not 
assumed  by  the  plaintiff,  and  rested  upon  the  defendant,  the 
defendant ;  (1)  for  the  purpose  of  procuring  a  reformation  of 
the  contract ;  and  (2)  to  explain  any  ambiguity  there  might  be 
upon  the  face  of  said  contract,  and  the  meaning  of  the  words 
"  risks  of  navigation,"  as  understood  by  the  parties,  offered 
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to  prove  ^  conversations  which  took  place  between  the  plain- 
tiff and  defendant  before  the  execution  of  the  written 
contract  between  the  parties  which  has  been  given  in  evi- 
dence. That  in  such  conversations  the  defendant  desired 
the  plaintiff  to  furnish  men  and  teams  at  Rome  to  assist  in 
getting  boat  and  cargo  to  Martinsbnrgh,  where  plaintiff 
wanted  the  wheat.  The  defendant  told  the  plaintiff  he  knew 
nothing  of  the  Black  Biver  canal  or  the  size  of  its  locks,  and 
inquired  of  Mr.  Pitcher  if  he  knew  the  size  of  the  locks,  and 
said  to  him  that  he,  Hennessey,  woald  take  no  risk  as  to  the 
length  of  the  locks  or  the  freezing  up  of  the  canal,  and  that 
plaintiff  said  he  would  take  those  risks." 

The  counsel  for  the  plaintiff  objected  to  this  evidence,  on 
the  ground  '^  that  it  was  incompetent  and  immaterial,  and  that 
all  conversations,  prior  to  said  contract,  were  merged  in  the 
written  agreement ;  and  that  there  was  no  ambiguity  upon 
the  &cc  of  the  contract  which  reqiiired  explanation ;  that 
such  testimony  was  incompetent  and  immaterial  for  the  pur- 
pose of  reforming  the  contract ;  and  that  defendant's  answer 
did  not  present  a  case,  or  contain  the  allegations  necessary  for 
the  reformation  of  said  contract."  The  court  overruled  the 
offer  and  excluded  the  evidence,  and  held  and  decided  (1)  that 
there  was  no  ambiguity  in  the  language  of  the  contract  which 
admitted  of  or  required  explanation.  (2)  That  all  commu- 
nications and  verbal  agreements  between  the  parties,  prior  to 
the  execution  of  the  written  contract  between  them  in  rela- 
tion to  the  subject-matter  thereof,  were  merged  in  tlie  written 
contract,  and  could  not  be  proved  to  contradict  or  vary  the 
same,  or  give  it  a  meaning  beyond  its  plain  and  obvious  tenor. 
(3)  Tliat  the  testimony  was  inadmissible,  for  the  purpose  of 
reforming  the  contract,  on  the  ground  that  no  case  was  pre- 
sented by  defendant's  answer  for  a  reformation  of  the  con- 
tract. It  does  not  allege  the  facts  upon  which  such  reforma- 
tion could  be  made.  The  judge  further  remarked  that,  inde- 
pendent of  the  pleadings,  the  reformation  of  a  contract  was 
a  matter  of  equitable  jurisdiction,  and  could  not  come  up 


422        •  PiTCHSB  V.  Heknsssey.  [Jan., 

Opinion  of  the  Commission,  per  Eabl,  0. 

before  the  jury.  To  each  of  which  rulings  and  dedsionB  of 
the  court  the  defendant  excepted. 

The  court  clearly  erred  in  holding  that  the  equitable 
defence  or  counterclaim,  set  up  by  the  defendant,  could  not  be 
tried  in  this  action.  That  it  could  be,  is  too  thoroughly  settled 
to  admit  of  further  dispute.  {The  Nev)  York  Ice  Company 
V.  The  Northrwestem  Ins.  Co.j  21  How.,  296;  Dchson  v. 
Pearoe,  12  K  Y.,  156 ;  FhiUip  v.  Gorham,  17  id.,  270 ; 
BarUeUY.  Judd^ 21  id.,  200 ;  LatmY. McCarty^  41  id.,  107.) 

Hence  if  this  equitable  defence  was  sufficiently  set  up  in 
the  answer,  it  should  have  been  tried  and  determined  by  the 
court;  and  the  next  question  to  be  considered  is,  whether  the 
answer  was  sufficient  to  authorize  a  reformation  of  the  con- 
tract, and  I  cannot  doubt  that  it  was.  It  avers,  '^  that  by  the 
verbal  agreement  between  the  said  plaintiff  and  defendant,  in 
relation  to  the  delivery  of  said  boat  and  cargo,  at  Martins- 
burgh,  aforesaid,  which  preceded  the  execution  of  said  written 
contract,  and  in  pursuance  of,  and  in  conformity  with  which 
said  verbal  agreement,  the  said  written  contract  was,  as  this 
defendant  believes  and  avers,  by  both  of  said  parties  intended 
to  be,  and  understood  to  have  been  drawn,  this  defend- 
ant was  not  to  assume  or  take  any  risk  in  respect  to 
the  size  of  the  said  canal  boat,  as  compared  with  the 
size  and  capacity  of  the  locks  on  the  Black  Siver  canal 
through  which  the  said  boat  would  be  obliged  to  pass  on  the 
route  to  Martinsburgh  aforesaid,  or  in  respect  to  the  practica- 
bility of  passing  the  said  canal  boat  through  said  locks,  but, 
on  the  contrary,  such  risk,  it  was  understood  by  both  of  said 
parties,  should  be,  and  was  understood  by  them  to  have  been, 
assumed  by  the  said  plaintiff,  in  and  by  the  terms  of  the  said 
written  contract  for  the  delivery  of  said  boat  at  Martinsburgh 
aforesaid,"  and  prays  that  the  written  contract  ^^  be  corrected 
and  reformed  by  inserting  therein  a  clause  or  provision  that 
the  risk  of  the  impracticability  of  passing  the  said  boat  and 
cargo  through  the  locks  of  the  Black  Biver  canal  be  assumed 
by  the  plaintiff,  should  such  correction  become  necessary  to 
attain  justice  between  the  parties."     The  prayer  for  relief  is 
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sufficdent.  It  indicates  with  sufficient  certainty  the  correc- 
tion or  reformation  desired,  and  I  am  imable  to  see  why  the 
facts  alleged  as  the  ground  for  the  relief  prayed  for  are  not 
also  sufficient.  They  are,  in  substance,  1.  That  the  parties 
made  a  parol  agreement,  by  which  the  defendant  was  not,  and 
the  plaintiff  was,  to  assume  the  risk  in  question.  2.  That 
both  parties  intended  this  agreement  should  be  embodied  in 
the  written  contract.  3.  That  they  both  understood  it  was 
so  embodied.  4.  That  the  contract  was  so  drawn  that  the 
plaintiff  assumed  only  the  risk  of  navigation,  and  this  the 
court  below  held  did  not  include  this  risk.  It  is  true  that  the 
answer  does  not,  in  so  many  words,  aver  any  mistake ;  but  the 
facts  alleged  clearly  show  a  mutual  mistake,  and  point  oiit 
with  entire  certainty  in  what  the  mistake  consisted.  No  one 
could  doubt,  from  the  allegations  contained  in  the  answer,  the 
ground  upon  which  the  reformation  of  the  contract  was 
claimed ;  and  the  court  could  see,  from  the  allegations  in  the 
answer,  if  they  were  proved  precisely  as  made,  how  the  con- 
tract was  to  be  reformed.  What  more  could  be  needed  to 
answer  any  rule  of  pleading?  We  have  then  a  case,  as 
made  by  the  answer,  where  a  mutual  mistake  was  made  in 
reducing  the  parol  agreement  to  writing  and  in  signing  the 
written  contract.  In  such  a  case  equity  will  conform  the 
written  instrument  to  the  parol  agreement  which  it  was 
intended  to  embody.  Story,  in  his  Equity  Jurisprudence, 
section  115,  says :  ^^  Where  an  instrument  is  drawn  and  exe- 
cuted, which  professes  or  is  intended  to  carry  into  execution 
an  agreement  previously  entered  into,  but  which,  by  mistake 
of  the  draftsman,  either  as  to  fact  or  to  law,  does  not  fulfill 
that  intention,  or  violates  it,  equity  will  correct  the  mistake, 
so  as  to  produce  a  conformity  to  the  instrument."  And  this 
language  was  taken  from  the  learned  opinion  of  Mr.  Justice 
Washington,  in  Sunt  v.  Hotcsmaniere^s  Adm^ra  (1  Peters, 
13). 

Parties  to  an  agreement  may  be  mistaken  as  to  some  mate- 
rial fact  connected  therewith,  which  formed  the  consideration 
thereof  or  inducement  thereto,  on  the  one  side  or  the  other ; 
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or  they  may  simply  make  a  mistake  in  reducing  their  agree- 
ment to  writing.  In  the  former  case,  before  the  agreement 
can  be  reformed,  it  mnst  be  shown  that  the  mistake  is  one  of 
fact,  and  mutna) ;  in  the  latter  case  it  may  be  a  mistake  of 
the  draftsman,  or  one  party  only,  and  it  may  be  a  mistake 
of  law  or  of  fact.  Equity  interferes,  in  snch  a  case,  to  compel 
the  parties  to  execute  the  agreement  which  they  have  actu- 
ally made.  *  ^Sometimes  it  happens  that  parties  agree,  as  in 
the  case  above  cited  from  Peters,  to  carry  out  their  agree- 
ment by  an  instrument  which,  by  their  mistake  of  the  law, 
will  not  effectuate  their  intention.  In  such  a  case  equity  will 
not  reform  the  instrument,  or  substitute  another  instrument 
which  will,  in  law,  give  effect  to  their  intention,  because  they 
adopted  and  agreed  upon  the  particular  instrument,  and 
equity  will  not  compel  them  to  execute  an  agreement  which 
they  never  agreed  to  execute,  and  thus  make  an  agreement 
for  them.  But  in  this  case  the  parties  intended,  according  to 
the  answer,  to  reduce  their  parol  agreement  to  writing,  and 
to  embody  it  in  the  instrument ;  and  either  because  they  or 
their  draftsman  did  not  understand  the  force  of  language, 
or  because  some  language  which  they  intended  should  have 
been  inserted  in  the  instrument  was  omitted  by  mistake,  their 
intention  was  not  carried  into  effect,  and  the  instrument 
&iled  to  embody  their  agreement. 

It  is  claimed  on  the  part  of  the  plaintiff  that  if  the  mistake 
occurred  because  both  parties  misunderstood  the  meaning  of 
the  terms  '^  risk  of  navigation,"  both  parties  believing  that 
these  terms  would  include  the  risk  in  question,  then  no  reform- 
ation of  the  contract  can  be  had.  This  claim  is  not  well 
founded.  When  parties  have  made  an  agreement,  and  there 
is  no  allegation  of  any  mistake  in  it,  and  in  reducing  it 
to  writing,  they,  by  mistake,  either  because  they  did  not 
understand  the  meaning  of  the  words  used,  or  their  legal 
effect,  failed  to  embody  their  intention  in  the  instrument, 
equity  will  grant  relief  by  reforming  the  instrument,  and 
compelling  the  parties  to  execute  and  perform  their  agree- 
ment as  they  made  it ;  and  it  matters  not  whether  such  a 
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mistake  be  called  one  of  law  or  of  fact.  {Olvoer  v.  The 
Mutual  CoTn/mercial  Ins.  Co,y  2  Curtis,  277.)' 

Hence  I  conclude  that  the  learned  judge  at  the  circuit 
erred  in  excluding  proof  of  the  alleged  mistake,  and  in  hold- 
ing that  the  equitable  defence  could  not  be  litigated  at  the 
trial.  I  therefore  favor  a  reversal  of  the  judgments,  and  a 
new  trial,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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Thb  Long  Island  Ferbt  Company,  Eeepondent,  v.  Henbt 
8.  Tebbell,  Executor,  etc.,  Appellant. 

The  salaiy  allowed  to  an  officer  of  a  corporation  is  presomed  to  be  for 
services  to  be  performed  by  him  as  such.  Where,  therefore,  with  the 
assent  and  co-operation  of  such  officer,  all  the  property,  business  and 
franchises  of  the  corporation  are  sold,  so  that  he  has  no  Airther  duty  to 
perform,  there  is  no  basis  in  law  or  equity  for  a  claim,  upon  his  part, 
that  the  salaiy  continues,  and  the  contract,  as  to  salary,  will  be  deemed 
to  be  canceled,  although  the  corporation  itself  is  not  dissolved. 

(Argued  January  3, 1872 ;  decided  May  term,  1873.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  district,  setting  aside  a  verdict 
in  favor  of  plaintiff  and  ordering  a  new  trial. 

This  action  was  commenced  against  Gerrit  Smith,  defend- 
ant's testator,  to  recover  money  collected  by  him  as  president 
of  the  plaintiff.  He  claimed  to  retain  the  money  and  apply 
the  same  upon  his  salary  as  president.    The  only  question 

*  Owing  to  the  appobitmeiit  of  Lkohabd,   C,    to  the  bench  of  the  Supreme 
.Coort  in  the  first  district,  and  his  contemplated  resignation  of  his  seat  In  the  commis- 
sion, the  decisions  of  this  term  were  handed  down  upon  the  first  day  of  term  (May  7th), 
instead  of,  as  nsual,  upon  the  last  day.   (Rip.) 
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litigated  was  whether  the  salary  claimed  >  was  due  to  him. 
At  the  close  of  the  evidence  the  court  directed  a  verdict 
for  the  defendaut,  and  stayed  the  entry  of  judgment,  and 
ordered  the  motion  for  a  new  trial  upon  exceptions  to  be  heard 
in  the  first  instance  at  the  General  Term. 
The  facts  appear  sufficiently  in  the  opinion. 

Joshua  M,  Van  Cott  for  the  appellant.  The  corporation 
was  not  dissolved  by  the  transfer.  {BrmkerhoffY.  Brown^ 
7  J.  Ch.,  217;  Bradt  v.  Benedict,  17  K  Y.,  93.) 

Am(Ma  J.  PaarJcer  for  the  respondent. 

Eabl,  0.  The  Long  Island  Ferry  Company  was  incor- 
porated in  May,  1859,  under  the  general  act  authorizing  the 
formation  of  such  companies,  pajssed  in  1853,  for  the  purpose 
of  running  ferries  between  New  York  and  Brooklyn.  Prior 
to  that  time,  the  parties  interested  in  the  corporation  had 
been  carrying  on  the  ferry  business  as  a  joint-stock  associa* 
tion,  of  which  Smith  was  president,  and  such  association  was 
merged  in  the  corporation.  He  was  continued  and  acted  as 
president  of  the  corporation.  In  June,  1859,  the  directors 
of  the  corporation  adopted  resolutions  making  the  office  of 
president  a  salaried  office,  and  fixing  the  salary  at  $2,500  per 
year.  Under  these  resolutions  Smith  was  paid  his  salary  to 
May  2,  1860,  and  he  claimed  to  apply  the  money  collected 
by  him,  and  claimed  by  the  plaintiiF,  upon  his  salary,  which 
accrued  subsequently  to  that  time. 

In  February,  1860,  an  agreement  was  made  between  the 
plaintiff  and  the  Brooklyn  Ferry  Company,  by  which  the 
former  sold  to  the  latter  all  its  lands,  boats,  fixtures  and 
other  property  connected  with  and  used  in  its  business,  and 
also  the  privilege  or  license  to  run  the  femes,  and  agreed  to 
take  in  payment  therefor  stock  in  the  latter  company  for  the 
stockholders  of  the  former,  the  latter  also  agreeing  to  pay 
certain  debts  of  the  former.  This  agreement  seems  to  have 
been  negotiated  by  Smith  on  the  part  of  the  plaintiff,  and 
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was  signed  by  him,  and  was  approved  by  the  stockholders. 
At  a  meeting  of  the  stockholders  held  February  21, 1860,  a 
resolution  was  adopted  requesting  the  stockholders  to  return 
to  a  committee  the  scrip  of  stock  in  the  company  to  be  can- 
celed, and  the  directors  appointed  a  committee  to  settle  and 
wind  up  the  affairs  of  the  company. 

After  the  sale  and  transfer  of  its  property,  as  above  men- 
tioned, it  does  not  appear  that  the  plaintiff  ran  any  ferries 
or  did  any  business  as  a  ferry  company.  The  plaintiff  offered 
on  the  trial  to  show  that  it  did  not  in  fact  run  any  ferries  or 
do  any  ferry  business  after  that,  and  the  court,  upon  the 
objection  of  the  defendant,  excluded  the  evidence  and  gave 
plaintiff  an  exception. 

There  was  a  meeting  of  the  board  of  directors  held  in 
July,  1860,  at  which  Smith  presided,  and  it  does  not  appear 
that  he  rendered  any  other  service  as  president  after  May  2, 
and  no  other  meeting  of  the  directors  was  held  after  that. 

It  is  quile  clear  that  it  was  the  intention  of  the  directors 
and  stockholders  to  merge  the  plaintiff  into  the  Brooklyn 
Ferry  Company,  to  which  all  its  property  and  business  were 
transferred,  and  to  wind  up  and  close  its  business  as  a  ferry 
company. 

Under  such  circumstances,  was  Smith  entitled  to  any  salary 
as  president  after  the  sale  and  transfer  of  plaintiff's  property 
and  business  as  above  mentioned?  We  are  of  the  opinion 
that  he  was  not. 

We  must  assume  that  the  salaiy  was  provided  as  a  compen- 
sation for  services  which  the  president  was  expected  to  per- 
form for  the  company,  and  when,  with  the  assent  of  Smith, 
and  by  his  co-operation,  the  company  disposed  of  all  its  pro- 
perty  and  ferry  business,  so  that,  so  far  as  appears,  he  had  no 
further  duty  to  perform  or  service  to  render  as  president, 
there  was  no  basis  in  law  or  equity  for  his  claim  that  his 
salary  should  continue.  The  contract  as  to  salary  must  be 
deemed  dissolved  by  the  act  and  consent  of  the  parties. 

It  is  unnecessary  to  consider  whether  all  the  acts  above 
mentioned  worked  a  dissolution  of  the  plaintiff  as  a  corpora- 
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tion.  The  defendant  claims  that  no  dissolution  has  taken 
place,  and  the  plaintiff,  while  in  conrt,  suing  in  its  corporate 
name,  cannot  well  claim  that  it  has  ceased  to  exist.  Upon 
the  dissolution  of  a  corporation,  the  directors  then  in  o£Sce 
become  trustees  to  settle  up  its  affairs,  and  suits  must  then  be 
commenced  in  the  names  of  such  trustees.  (1  B.  S.,  601, 
§§  9, 10.)  This  suit  was  not  brought,  or  defended  or  tried, 
upon  such  a  theory. 

The  order  of  the  General  Term  must  be  affirmed,  and 
judgment  absolute  ordered  for  plaintiff,  with  costs. 

All  concur. 

Judgment  accordingly. 


Gboboe  Ashley  et  al..  Executor,  etc.,  Eespondents,  t;.  Fbes- 

icAN  DrxoK,  Appellant. 

If  A.  has  agreed  to  sell  property  to  B.,  G.  may,  at  any  time  before  the  tiUe 
has  passed,  induce  A.  to  sell  it  to  him  instead,  and  if  not  guilty  of  fraud 
or  misrepresentation,  he  does  not  incur  any  liability,  and  this  is  so, 
although  0.  may  have  contracted  to  purchase  the  property  of  B.  B. 
cannot  maintain  an  action  upon  the  latter  contract,  as  he  cannot  perform, 
and  can  only  look  to  A.  for  a  breach  of  the  fonner. 

(Argued  January  2, 1872 ;  decided  May  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Oourt  in  the  fourth  judicial  district,  affirminfic  a 
ju^nent  in  favor  of  plaintiffs  entered  upon  a  Urdict. 

The  action  is  brought  to  recover  damages  to  which  plain- 
tiffs claim  themselves  entitled  from  the  following  facts : 

On  the  24th  of  January,  1863,  one  Edwin  L.  Patrick,  by 
agreement  in  writing,  contracted  to  sell  and  convey  to  Wil- 
liam H.  McEachron,  plaintiffs'  testator,  certain  premises  in 
Washington  county,  the  deed  to  be  delivered  April  1st,  and 
purchase-money  paid  April  3d,  then  next :  On  the  10th  of 
February,  1863,  McEachron  contracted  to  sell  and  convey 
the  premises  to  defendant ;  deed  to  be  delivered  and  pur- 
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chaee-monej  paid  April  1st.  Subsequently,  defendant,  by 
offering  a  larger  price,  induced  Patrick  not  to  perform. 
Upon  the  Ist  day  of  April,  McEachron  went  to  Patrick  to 
tender  the  money  and  demand  deed,  but  Patrick  was  absent ;  \ 
a  tender  and  demand  were  subsequently  made  and  refused. 
Defendant  made  a  tender  under  his  contract,  and  demanded 
a  deed  of  McEachron  April  1st.  Upon  the  4th  of  April, 
Patrick  deeded  to  defendant.  Plaintiffs  obtained  a  verdict 
for  $566.68. ' 

M.  Fa/vtchUd  for  the  appellant.  Plaintiffi  cannot  recover 
without  showing  fraud  or  deception,  and  also  damage  result- 
ing therefrom.  ( Yoimg  v.  ScoveUj  8  J.  K.,  25  ;  Johnson  v. 
J3itohoockj  15  id.,  185 ;  OaUager  and  Mason  v.  JSrtmeUj  6 
Cow.,  847-852 ;  JSmton  v.  Pratt^  2  W.,  385 ;  Eutchins  v. 
HutcMnSy  7  Hill.,  104 ;  Ta^ppim  <6  Co.  v.  Powersy  2  Hall, 
277 ;  Otis  v.  Hay-mondy  3  Conn.,  413.)  Satisfaction  by  one 
of  two  wrong-doers  extinguishes  the  claim.  {Livingston  v. 
Bishopy  1  J.  B.,  290 ;  Kniokerbocher  v.  CoVoer  amd  Hanjoesy 
8  Oow.,  Ill ;  Bird  v.  BcmdaUy  8  Burrows,  1845.) 

James  Gibson  for  the  respondents.  Defendant  is  estopped 
from  setting  up  a  non-performance  caused  by  his  own  fraud 
or  misconduct.  {Moses  v.  Beirlingy  81  N.  T.,  462 ;  Cwrm€m, 
V.  PvUzy  21  id.,  549;  Hcl/mes  v.  HoJmeSy  6  Seld.,  527; 
T(ywng  v.  HunteVy  2  id.,  204,  207.) 

Eabl,  0.  If  this  be  treated  as  an  action  to  recover  the  pur- 
chase price  of  the  real  estate  which  McEachron  contracted  to 
bell  to  the  defendant,  or  as  an  action  to  recover  the  liquidated 
damages  mentioned  in  the  contract,  the  action  must  fail,  for 
the  reason  that  McEachron  did  not  perform,  and  was  not  able 
to  perform,  on  his  part. 

If  the  action  be  treated,  as  it  was  on  the  trial,  as  one  to 
recover  damages  for  a  conspiracy  between  the  defendant  and 
Patrick  to  defraud  McEachron  out  of  his  contract  with  Pat- 
rick, and  to  prevent  the  performance  of  his  contract  with  the 
defendant,  then  the  action  must  fail,  because  there  was  not 
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Bufficient  proof  of  such  a  conspiracy,  and  the  motion  to  non- 
suit the  plaintiffs  should  have  been  granted.  There  was  no 
evidence  which  would  warrant  the  jury  to  find  that  Patrick 
absented  himself  from  home,  or  refused  to  perform  his  con- 
tract with  McEachron,  at  the  instigation  of  the  defendant. 

But  even  if  defendant  had  induced  Patrick  not  to  perform 
his  contract,  that  alone  would  not  make  him  liable  to  the 
plaintiffs  for  damages.  He  could  advise  and  persuade  Patrick 
not  to  convey  the  land,  under  his  contract  with  McEachron, 
and  could,  by  offering  more,  induce  him  to  convey  to  him- 
self, without  incurring  any  liability  to  McEachron,  so  long  as 
he  was  guilty  of  no  fraud  or  misrepresentation  affecting 
McEachron.  If  A.  has  agreed  to  sell  property  to  B.,  O.  may  at 
any  time  before  the  title  has  passed  induce  A.  not  to  let  B. 
have  the  property,  and  to  sell  it  to  himself,  provided  he  be 
guilty  of  no  fraud  or  misrepresentation,  without  incurring  any 
liability  to  B. ;  A.  alone,  in  such  case,  must  respond  to  B.  for 
the  broach  of  his  contract,  and  B.  has  no  claim  upon  or  relations 
with  C.  While,  by  the  moral  law,  0.  is  under  obligation  to 
abstain  from  any  interference  with  the  contract  between  A. 
and  B.,  yet  it  is  one  of  those  imperfect  obligations  which  the 
law,  as  administered  in  our  courts,  does  not  undertake  to  enforce. 
But  if  G.  makes  use  of  any  fraudulent  misrepresentations,  as  to 
6.,  to  induce  A.  to  violate  his  contract  with  him,  then  there  is  a 
fraud,  accompanied  with  damages,  which  gives  B.  a  cause  of 
action  against  0. ;  as  if  0.  fraudulently  represents  to  A.  that 
B.  had  failed  or  absconded,  or  had  declared  his  intention  not 
to  sell  to  B.,  and  thus  induces  A.  to  sell  to  another. 

Here  there  is  no  proof  of  any  fraudulent  representations 
made  by  defendant  to  induce  Patrick  to  violate  his  contract 
with  the  plaintiffs. 

Hence,  I  can  conceive  of  no  theory,  upon  the  facts  as  they 
appear  before  us,  upon  which  this  action  can  be  maintained. 

The  judgment  must  be  reversed  and  new  trial  granted,  costs 
to  abide  event. 

All  concur. 

Judgment^  reversed. 
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Gbokge  E.  Downing,  Appellant,  v.  John  Kjxlt,  Sheriif,        ^  ^ 

etc.,  Eespondent. 

Where  a  new  trial  is  granted  in  an  action  tried  by  a  juiy,  and  the  record 
shows  that  questions  of  fact  were  properly  before  the  General  Term  for 
decision,  and  that  the  order  for  a  new  trial  may  or  could  have  belb  based 
thereon,  this  court  will  not  review  it  for  the  purpose  of  reversal.  Resort 
cannot  be  had  to  the  opinions  of  the  General  Term,  but  it  must  be  ascer- 
tained and  determined  by  the  record  alone,  wliether  the  order  was 
granted  on  questions  of  &ct  or  of  law. 

(Argued  January  8, 1872 ;  decided  May  tenn,  1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  district  reversing  a  judgment  in 
favor  of  plaintiff,  and  also  an  order  denying  a  new  trial,  and 
granting  a  new  trial.  The  facts  presenting  the  points  decided 
sufficiently  appear  in  the  opinion.  The  case  is  reported 
below,  49  Barb.,  547. 

J^rancis  Kemam,  for  the  appellant. 

A.  J.  Vanderpod  for  the  respondent.  Both  questions  of 
fact  and  of  law  were  involved  in  the  hearing  before  the  Gene- 
ral Term,  and  this  court  cannot  review  the  order,  if  it  can 
stand  consistently  with  any  view  to  be  taken  of  the  evidence. 
{MiUer  v.  Schuyler,  20  N.  T.,  522 ;  Macy  v.  Wheeler ,  31  N. 
T.,  231,  237 ;  Sanford  v.  Eighth  Av.  B.  B.  Co.,  23  N.  T., 
843.)  That  the  order  does  not  state  the  reversal  was  upon 
questions  of  fact,  is  immaterial.  (  Wright  v.  Hwnter,  4  Alb. 
Law  Journal,  352.) 

LoTT,  Oh.  0.  It  is  claimed  on  behalf  of  the  respondent 
that  the  appeal  in  this  case  should  be  dismissed,  on  the  ground 
that  the  order  of  the  General  Term  granting  a  new  trial  was 
made  on  an  appeal  involving  questions  oi  fact  as  well  as  of 
law.  It  appears  from  the  return  that  the  defendant  moved 
for  a  new  trial  at  Special  Term,  upon  a  case  made,  and  that 
the  exceptions  taken  on  the  trial  were  ordered  to  be  heard,  in 
the  first  instance,  at  General  Term.  It  is  evident,  therefv^re, 
that  the  motion  for  a  new  trial  was  based  on  questions  of 
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fact.  Indeed,  the  counsel  for  the  appellant,  in  his  sapple- 
mentary  brief,  states  that  the  "  defendant  moved  for  a  new 
trial  at  Special  Term,  under  section  264,  for  vnmfficient 
evidence^  which  was  denied.  After  jndgment  defendant 
appealed  to  the  General  Term  from  the  judgment  and  order, 
where  questions  of  fact  and  of  law  were  fully  presented." 
The  order  of  the  General  Term  on  those  appeals  was  in  the 
following  terms :  "  Ordered  that  said  order  and  said  judg- 
ment be,  and  each  of  the  same  is,  hereby  vacated,  revoked 
and  set  aside,  and  further,  that  a  new  trial  of  this  action  be 
had,  costs  to  abide  the  event." 

It  is  thus  shown  by  the  order  itself  that  the  new  trial  was 
granted  on  qaestions  of  fact  a^  well  as  of  law,  and  under  a 
late  decision  of  the  Court  of  Appeals  made  in  the  case  of 
Wright  V.  Hunter  (46  N.  T.,  409),  in  November  1871,  it  is 
not  reviewable  by  us  for  the  purpose  of  reversing  it.  That 
case  at  the  time  of  the  argument  was  not  reported,  but  a  copy 
of  the  opinion  given  therein  was  delivered  to  us. 

The  question  was  there  fully  and  ably  considered  by  Judge 
Bapallo,  and  the  rule  is  declared  to  be  that  if,  '^  in  a  case 
tried  before  a  jury,  the  judgment  has  been  reversed,  and  a 
new  trial  granted  upon  questions  of  feet,  and  the  proceedings 
have  been  regular,  an  appeal  will  not  lie  to  this  court." 

He  also  says  that  the  return  made  to  this  court  must  be 
examined  for  the  purpose  of  determining  whether  the  judg- 
ment was  or  may  have  been  reversed  on  questions  of  fact,  and 
declares  the  rule  controlling  such  determination  in  the  fol- 
lowing terms :  "  If  it  appears  by  the  return  that  exceptions 
were  taken  at  the  trial,  and  there  was  no  substantial  conflict 
as  to  the  facts,  or  that  no  application  for  a  new  trial  was  made 
to  the  judge  at  circuit,  or  to  the  Special  Term,  we  are  justi- 
fied in  affirming  that  the  General  Term  passed  conclusively 
upon  questions  of  law,  no  others  having  been  properly  before  ] 

them,  and  we  will  review  those  questions ;  but  where  the 
return  shows  that  questions  of  fact  were  legitimately  before 
the  General  Term,  and  that  the  evidence  was  such  that  the 
court  may  have  reversed  the  jndgment  on  the  facts,  it  is 
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impossible  to  say,  from  the  inspection  of  the  record,  that  they 
committed  an  error  of  law  in  granting  a  new  trial,  though  we 
should  be  of  opinion  that  none  of  the  exceptions  were  well 
taken." 

The  opinion  in  that  case  states  that  after  the  rendition  of 
the  verdict  therein,  a  motion  was  made  to  the  judge  at  the 
circuit,  upon  the  merits,  to  set  it  aside,  and  for  a  new  trial 
upon  exceptions,  and  for  insufficient  evidence,  pursuant  to 
section  264  of  the  Code ;  that  this  motion  was  denied ;  that 
judgment  was  entered  without  prejudice  to  a  review  of  the 
verdict  on  the  evidence  as  well  as  the  exceptions  on  appeal 
to  the  Greneral  Term,  as  if  the  judgment  had  not  been 
entered ;  that,  thereupon,  appeals  were  taken  to  the  Oeneral 
Term  from  the  judgment,  and  also  from  the  order  denying 
the  motion  made  for  a  new  trial  on  the  exceptions,  and  for 
insufficient  evidence ;  that  such  appeal  was  heard  upon  a  case 
setting  forth  the  evidence,  and  also  containing  exceptions ;  that 
an  order  was  thereupon  made  by  the  General  Term  reversing 
the  judgment  and  granting  a  new  trial,  but  not  stating  upon 
what  grounds,  and  that  a  judgment  was  entered  in  conformity 
to  such  order.  The  appeal  to  the  Court  of  Appeals  was 
from  that  order,  and  it  waS  dismissed  on  the  ground  that  it 
did  not  present  any  question  of  law,  and  it  was  said,  at  the 
end  of  the  opinion,  that  there  was  *^  no  reason  for  depriving 
the  defendant  of  the  new  trial  he  had  obtained  on  account  of 
his  &ilure  to  obtain  an  entry  of  the  grounds  of  decisions  in 
the  progress  of  reversal,  there  being  no  statute  requiring  or 
authorizing  such  entry  to  be  made." 

From  that  statement  it  is  shown  that  the  present  case  is 
substantially  like  that,  and  the  principle  fairly  deducible&om 
that  decision  is,  that  if  the  record  shows  that  questions  of  fact 
were  properly  before  the  General  Term  for  decision  on  the 
appeal  to  them,  and  that  the  order  for  a  new  trial  may  or 
could  have  been  based  thereon,  then  this  court  will  not  review 
it  for  the  purpose  of  reversal,  or,  in  other  words,  it  is  neces- 
sary to  sustain  the  appeal  from  such  an  order  to  this  court^ 
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for  such. a  purpose,  that  it  shall  appear  by  the  record  to  have 
been  founded  on  question  c£  law  only. 

It  is  true  that  in  the  case  of  Wright  y.  Stmter^  swpra^  the 
learned  judge,  in  that  opinion,  after  laying  down  the  rule 
applicable  to  the  review  of  such  an  order  as  stated  by  him,  to 
which  I  have  above  particularly  referred,  and  after  stating 
that  this  case  was  regularly  before  the  General  Term  for 
review,  as  well  upon  the  facts  as  the  law,  and  that  the  evidence 
was  such  as  to  justify  a  reversal  upon  the  &ets,  adds,  "  And 
in  addition  to  all  this,  the  opinions  of  the  court  below,  after 
reviewing  the  evidence  and  entirely  approving  of  the  rulings 
of  the  judge  at  the  trial,  states  that  the  error  was  not  that  of 
the  judge,  but  of  the  jury  ;  that  their  verdict  ought  to  have 
been  for  the  defendant,  and  that  therefore  it  should  be  set 
aside  and  a  new  trial  granted ; "  and  he  then  concludes:  ^^  I 
think  that  these  considerations  are  sufficient  to  satisfy  us  that 
this  appeal  does  not  present  any  question  of  law,  and  should 
be  dismissed  for  that  reason." 

The  opinion,  in  the  case  b^ore  us,  was  given  by  Ba&ii abd, 
J.,  and  is  based  on  the  single  ground  that  ^'  the  defendant  was 
entitled  to  have  his  sixth  request  charged  substantially  as 
requested,"  and  after  the  consideration  of  that  point,  he  con- 
cludes with  the  following  remark :  ^^  The  conclusion  arrived 
at,  on  this  point,  rendering  a  new  trial  necessary,  I  forbear  to 
consider  the  question  presented  by  the  appeal  upon  the  facts, 
or  the  other  exceptions  taken  by  the  defendant."  Leonard, 
J.,  adds  at  the  end  of  it  the  word  ^^  concur,"  but  it  does  not 
appear  for  what  reason  Judge  Clebkb,  the  other  judge,  sit- 
ting on  the  argument  of  the  case,  concurred  in  the  order  from 
which  the  appeal  was  taken  to  this  court. 

It  is  claimed  by  the  appellant^s  counsel  that  it  is  shown  by 
that  opinion  and  the  concurrence  of  Judge  Leonard  therein, 
that  the  said  order  was  based  on  a  question  of  law  only.  Such 
a  eonclusion  does  not  necessarily  follow  from  those  facts.  All 
that  can  properly  be  claimed  from  the  remark  of  Judge 
Leonard  is,  that  he  concurs  in  the  reversal  of  the  juc^ment, 
and  in  the  ground  stated  therefor  by  Judge  Barnard,  but  it 
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does  not  jnetify  the  inference  that  he  placed  hie  decision  on 
that  ground  only.  It  is,  however,  immaterial  whether  he  did 
or  not  This  court  is  not  limited  or  restricted  in  the  review 
of  the  case,  on  the  appeal,  to  the  grounds  or  reasons  assigned 
in  the  opinion  of  the  court  below  for  the  decision  made  by 
it.  This  rule  or  principle  is  well  settled,  and  the  reference 
of  Judge  Eapallo  to  the  opinion  of  the  General  Term  must 
be  considered  as  confirmatory,  merely,  of  the  conclusion  and 
rule  previously  enunciated  by  him,  and  not  as  declaring  that 
it  may  be  determined  and  decided  by  what  is  stated  therein, 
whether  the  order  appealed  from  was  founded  on  questions  of 
fact  or  law. 

My  conclusion,  therefore,  upon  the  facts  appearing  in  the 
record  in  this  case,  is  that  this  appeal  cannot  be  entertained 
for  the  purpose  of  reversing  that  order.  Whether  we  could 
properly  affirm  it  and  render  judgment  absolute  against  the 
appellant,  on  his  stipulation  to  that  effect,  if  any  of  the  excep- 
tions should  be  found  to  be  well  taken,  it  is  not  necessary  to 
express  an  opinion,  as  we  are  unable,  after  an  examination  of 
them,  to  concur  in  so  deciding. 

The  order,  for  the  reasons  stated,  must  be  dismissed,  with 
costs. 

Subsequent  to  the  disnlissal  of  the  appeal,  my  attention 
has  been  called  to  another  decision  by  the  Court  of  Appeals 
on  the  question  above  considered,  made  in  the  case  of  Sa/nds 
V.  Crooke  (now  reported  in  46  N.T.,  564),  shortly  after  the  deci- 
sion in  Wright  v.  Hunter  {supra)^  and  I  have  been  favored  by 
the  reporter  with  a  copy  of  the  opinion  given  therein.  That 
was  also  written  by  Bapallo,  J.,  and  he  therein,  after  refer- 
ring to  the  said  decision  of  WrigAi  v.  Sunter^  and  stating  that 
it  was  there  held  that  in  cases  tried  by  a  jury,  where  a  new 
trial  is  granted  at  General  Term,  the  Court  of  Appeals  "  will 
not  entertain  an  appeal  from  the  order  granting  a  new  trial,  if 
it  appears  from  the  return  that  such  order  was  or  may  have  been 
made  upon  questions  of  fact,"  then  adds :  "  Where  there  is  a 
substantial  conflict  in  the  testimony,  and  a  motion  for  a  new 
trial  upon  tlie  evidence  has  been  made  at  Special  Term,  or  to 
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the  judge  at  Gircnit,  and  denied,  and  an  appeal  from  that 
order  taken  to  the  General  Term,  the  question  of  the  weight 
of  evidence  is  properly  before  the  General  Term ;  and  though, 
there  be  also  exceptions  in  the  case,  it  is  impossible  to  deter- 
mine Irom  the  record  that  the  new  trial  was  granted  upon 
the  exceptions  alone.  The  appellant,  therefore,  in  such  a 
case,  fails  to  show  that  the  General  Term  has  committed  an 
error  of  law  in  granting  a  new  trial.  If  granted  upon  the 
evidence  (the  trial  having  been  by  a  jury),  its  decision  is  not 
reviewable  in  this  court."  This  is  confirmatory  of  the  opinion 
above  expressed  by  me,  that  it  must  be  ascertained  and  deter- 
mined by  the  record  alone  whether  the  order  was  granted  on 
questions  of  fact  or  law. 

All  concur. 

Appeal  dismissed. 


Mattbige  FrrzGERAXD,  Trustee,  etc.,  Bespondent,  v.  Henssb- 

LAEB  Toppmo,  Appellant 

Where  in  an  action  in  the  nature  of  a  creditor's  bill,  brought  to  set  aside  a 
conveyance  by  the  judgment  debtor  as  fraudulent,  the  pliuntlff  obtains  a 
verdict  and  Judgment  is  perfected  some  months  thereafter,  the  abjudi- 
cation, so  far  as  relates  to  the  validity  of  the  judgment  upon  which  the 
creditor's  bill  was  found^,  dates  from  the  time  the  verdict  was  rendered, 
and  the  judgment  simply  estops  the  parties  from  denying^  that  at  that 
time  the  origmal  judgment  was  a  valid  and  subsisting  one;  it  is  not 
conclusive  that  the  orighial  judgment  was  unpaid  at  the  time  the  judg- 
ment in  the  creditor's  suit  was  perfected. 

C,  the  trustee  of  an  express  trust,  brought  an  action  of  ejectment  against 
defendant  to  recover  possession  of  the  premises  deeded  to  him  in  trust. 
In  the  deed  it  was  provided  that  the  trustee  might  release  or  sell  the 
trust  estate  only  under  the  control  and  direction  of  the  Supreme  Court 
For  the  purpose  ot  discontinuing  that  action,  0.  executed  a  stipulation, 
under  seal,  containing  this  clause :  "  In  consideration  of  the  consent  of 
defendant  that  this  suit  be  discontinued,  I  hereby  release  him  from  al* 
claims  and  demands  of  every  description  relating  to  the  property."  Upon 
this  stipulation  the  court  granted  an  order  dismissing  the  complaint  O. 
having  died,  plaintiff  was  appointed  trustee  and  brought  ejectment 
Defendant  offered  the  stipulation  in  evidence,  which  was  objected  to 
and  objection  sustained. 
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Edd,  no  error.  The  stipulation  could  not  operate  as  a  release  or  conyej- 
ance,  as  then  it  would  be  a  conveyance  in  violation  of  the  trusts,  and  the 
granting  the  order  thereon  was  not  a  direction  or  sanction  to  such  release 
or  sale. 

(Argued  January  8, 1872 ;  decided  May  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  district  affirming  a 
judgment  in  favor  of  plaintifit  entered  upon  a  verdict,  and 
affirming  an  order  denying  a  motion  for  a  new  trial. 

This  is  an  action  of  ejectment.  The  evidence  tended  to 
prove  the  following  facts : 

In  April,  1860,  James  Bryson  was  the  owner  of  premises 
in  Queens  county,  of  a  lot  in  Livingston  street,  a  lot  in  Nas- 
sau street  and  of  three  lots  in  Wyckoff  street,  Brooklyn. 

On  the  16th  April,  1850,  he  conveyed  all  the  foregoing 
premises  by  a  trust  deed  to  William  Oulbert. 

On  the  28th  December,  1850,  Ann  Morrison,  administra- 
trix, recovered  a  judgment  against  James  Bryson  for  $315.65. 
Seabury  Kissam  was  her  attorney. 

On  the  21st  September,  1852,  an  action  was  tried  between 
Ann  Morrison,  administratrix,  against  William  Gulbert, 
James  Bryson  and  wife,  Thomas,  Mary  Ann  and  Isabella 
Bryson,  and  a  verdict  rendered  for  plaintiff,  and  on  the  29th 
January,  1853,  a  judgment  was  rendered  on  said  verdict 
adjudging  the  trust  deed  to  be  void  as  against  Ann  Morrison's 
said  judgment.  S.  Kissam  was  Mrs.  Morrison's  attorney; 
Curtis  &  Topping  were  defendant's  attorneys.  H.  P.  Curtis, 
one  of  said  attorneys,  was  guardian  ad  litem  of  the  infant 
defendants.  The  defendant  Eensselaer  Topping  is  the  father 
of  D.  H.  Topping — one  of  the  firm  of  Curtis  &  Topping. 

On  the  21st  February,  1852,  Culbert,  the  trustee,  com-, 
menced  proceedings  by  petition  to  the  Supreme  Court  for  a 
sale  of  the  Queens  county  premises,  which  resulted  in  an, 
order  for  sale,  and  a  sale  thereof  to  John  A.  King  for  $1,160. 

W.  J.  Cogswell,  who  acted  as  counsel  for  King  in  relation 
to  that  purchase,  required  the  Morrison  judgment  should  be 
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paid  and  satisfied,  and  at  a  meeting  held  in  his  office  between 
Curtis,  D.  H.  Topping  and  Bryson,  an  amount  necessary  to 
pay  the  Morrison  judgment  and  Topping's  costs  was  reckoned 
up,  and  $411  was  paid  to  D.  H.  Topping  by  Cogswell  for 
that  purpose  October  8th,  1862.  D.  H.  Toppping  paid  S. 
Kissam  the  money  in  satisfaction  of  the  judgment.  A  satis- 
faction piece  was  promised  by  Kissam  and  subsequently 
delivered  by  Kissam  to  D.  H.  Topping. 

On  the  12th  of  February,  1856,  all  of  Bryson's  property 
in  Brooklyn  was  sold  by  the  sheriff  of  Kings  county,  by 
virtue  of  an  execution  issued  on  the  Morrison  judgment  to 
the  defendant,  Kensselear  Topping,  who  received  a  sheriff's 
deed  therefor,  May  20th,  1857.  The  sheriff's  certificate  of 
sale  was  not  filed  till  August  28th,  1857. 

D.  H.  Topping  died  February  12th,  1856.  After  his  death 
Kissam  delivered  to  the  defendant  an  assignment  of  the 
Morrison  judgment,  dated  September  25th,  1852.  Defendant 
had  Bryson  turned  out  of  the  Nassau  street  house  by  sum- 
mary proceedings. 

Instead  of  a  satisfaction  piece,  a  release  of  the  judgment 
was  given  to  King.  An  action  of  ejectment  was  commenced 
by  Culbert,  June  27th,  1857,  for  all  the  Brooklyn  premises, 
which  was  discontinued  November  23,  1857. 

Another  action  of  ejectment  for  the  Livingston  street  pro- 
perty was  commenced  by  Bryson,  March  18th,  1868,  and 
resulted  in  a  judgment  of  nonsuit  by  reason  of  the  trust 
deed,  which  judgment  was  affirmed  by  the  General  Term. 
The  General  Term  held  that  the  trust  deed  vested  the  title 
to  the  premises  in  the  grantee  William  Culbert  upon  valid 
trusts. 

Seabiiry  Kissam,  James  Bryson,  H.  P.  Curtis,  D.  H.  Top- 
ping and  William  Culbert  are  all  dead. 

The  plaintiff  in  this  action  was  appointed  trustee  in  place 
of  Culbert  and  brought  this  action  of  ejectment.  The  issue 
tried  before  the  jury  was,  whether  the  judgment  in  favor  of 
Morrison  was  paid  before  the  sale  undet  the  execution.  The 
verdict  was  in  favor  of  the  plaintiff,  being  the  second  verdict. 


18Y2.]  .     FrrzoBRAiD  v.  ToppiNa.  441 

Opinion  of  the  GommisBion,  per  Babl,  0. 

There  was  no  endenoe  that  defendant  paid  anything  for 
the  assignment  of  the  judgmeint,  or  for  the  premises,  at  the 
aheriffs  sale.  Nor  does  it  appear  how  or  by  whom  the  exe- 
cution on  that  judgment  was  issued. 

Yarious  exceptions  were  taken  at  the  trial  bj  defendant, 
which  appear  in  the  opinion. 

Joshua  M,  Van  CoU  for  the  appellant.  The  Morrison 
judgment  was  judicially  determined  to  be  a  subsisting  lien  on 
the  land  on  the  27th  of  January,  1853,  and  plaintifE  is 
estopped  from  denying  that  it  was  then  unpaid.  {Ocmdee  v. 
Lord^  3  N.  Y.,  69.)  Defendant  was  in  possession  as  mort- 
gagee if  not  owner,  and  was  entitled  to  retain  it  as  against 
plaintiff.  {Oalkms  v.  ItbeU^  20  N.  T.,  150;  Robinson  v. 
Byan,  25  id.,  820;  Ulmar  v.  Peli,  18  id^  142  ;  Van  Duyne 
V.  Thayer,  14  Wend.,  233;  Ph^e  v.  BUey,  15  id.,  248; 
WaUan  v.  Spence,  20  id.,  260 ;  Fox  v.  Lipe,  24  id.,  164.) 

jD.  p.  Barnard  for  respondent.  The  ^dismissal  of  the 
complaint  in  the  former  action  is  no  bar  because  no  adjudica- 
tion on  the  merits.  (Bosse  v.  Biist,  4t  Johns.  Oh.,  800 ;  Bar- 
rison  v.  Wood,  2  Duer.,  60 ;  Coit  v.  Bewrd,  38  Barbour,  357.) 

EabXi,  C.  The  defendant  %aims  title  to  the  three  lots  on 
Wyckoff  street,  in  the  city  of  Brooklyn,  under  a  sheriff's 
deed  giren  upon  a  sale  by  Virtue  of  an  execution  issued  upon 
the  judgment  of  Ann  Morrison  against  Bryson.  The  plain- 
tiff claims  that  that  judgment  was  paid  before  the  sale,  and 
hence  that  the  defendant  took  no  title  by  his  deed.  Upon 
this  issue,  as  to  payment  of  the  judgment,  the  jury  has,  upon 
two  successive  trials,  given  the  plaintiff  a  rerdict,  and  the 
General  Term  has  refused  to  set  the  last  verdict  aside  as 
against  the  evidence. 

There  is  some  evidence  tending  to  show  that  the  judgment 
was  paid  in  the  fall  of  1852.  This  evidence  is  not  as  clear 
and  conclusive  as  it  might  be,  as  most  of  the  persons  con- 
cerned in  the  transaction  were,  at  the  time  of  the  trial,  dead* 
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Ann  Morrison  recovered  her  judgment  December  28, 1850, 
Bome  months  after  the  trust  deed  had  been  given  by  Brysoa 
to  Colbert,  and  she  claimed  that  the  deed  was  fraudulent  and 
void  as  to  her,  and  soon  commenced  proceedings  to  collect 
her  judgment.  She  commenced  an  action  against  Culbert 
and  Bryson  and  his  children  to  set  aside  the  trust  deed  as 
fraudulent  and  void  as  to  her  judgment,  and  upon  the  issue 
joined  in  that  action,  she  had  a  verdict  September  21,  1852 ; 
but  judgment  was  not  entered  upon  this  verdict  until  January 
29,  1853.  After  this  verdict  there  was  ample  real  estate  that 
could  be  readily  reached  to  satisfy  this  judgment,  and  it  is 
quite  probable  that  the  persons  interested  therein  paid  the 
judgment  rather  than  to  permit  a  sale  thereof.  Upon  the 
theory  that  the  judgment  remained  unpaid,  why  were  the 
proceedings  to  collect  the  judgment,  which  had  been  prosecuted 
so  vigorously  and  successfully,  suspended  for  more  than  three 
years  before  the  sale  of  the  land  under  the  execution  in  1856 ! 

The  evidence  of  the  witnesses  Loomis  and  Cogswell  tends 
Tery  thoroughly  to  show  that  the  judgment  was  paid  in  the 
fall  of  1852  by  one  of  the  attorneys  for  Bryson  to  the 
attorney  of  Ann  Morrison,  and  hence,  the  judge  at  the  trial 
committed  no  error  in  refusing  to  dismiss  the  complaint  and 
in  submitting  the  case  to  the  jury.  While  there  were  some 
quite  significant  facts  and  circifBoistances  inconsistent  with  the 
claim  that  the  judgment  was  paid  before  the  sale,  yet  there 
were  circumstances  and  some  eyidence  for  the  jury  upon  the 
question  of  payment,  and  it  was  their  exclusive  province  to 
determine  that  question. 

The  learned  counsel  for  the  appellant  claimed,  on  the 
argument  before  us,  that  the  judgment  of  Ann  Morrison, 
by  which  the  trust  deed  was  declared  void  as  to  her,  conclu- 
sively established  that  the  judgment  against  Bryson  remained 
unpaid  on  the  27th  of  January,  1853,  when  the  former  judg- 
ment was  entered.  The  litigation  in  that  case  ended  with 
the  rendition  of  the  verdict  on  the  21st  day  of  September, 
1852 ;  and  as  that  verdict  was  based  upon  an  unpaid  judgment 
in  &vor  of  the  plaintiff  therein,  the  judgment  in  that  action 
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established  the  fact  that  at  that  date  the  judgment  for  the 
money  was  nnpaid.  The  adjudication  dates  from  that  time, 
and  the  entry  of  judgment  afterward  was  a  mere  formal 
proceeding  to  carry  that  adjudication  into  effect.  The  judg- 
ment may  have  been  entered  by  the  clerk  upon  his  own 
motion  or  by  the  attorney  for  the  plaintiff  therein,  ex  parte. 
Suppose  the  entry  of  judgment  had  been  delayed  for  years, 
would  it,  when  entered,  after  a  great  lapse  of  time,  be  conclu- 
siye  evidence  that  the  judgment  for  the  money  remained 
unpaid  %  Such  an  effect  cannot  be  given  to  it.  Upon  the 
question  of  payment  of  the  money  judgment,  it  simply 
estops  the  parties  from  denying  that  it  was  a  valid  subsist- 
ing judgment  at  the  time  of  the  rendition  of  this  verdict. 

On  the  fourth  of  July,  1857,  Culbert,  the  trustee,  com- 
menced an  action  of  ejectment  to  recover  these  lots  against 
this  defendant.  That  action  was  put  at  issue  and  noticed  for 
trial  at  the  circuit.  Oulbert  was  defaulted  and  his  complaint 
dismissed.  He  moved  to  open  the  default,  and  the  motion 
was  granted,  and  an  order  was  made  referring  the  cause  to  a 
referee.  From  the  order  of  reference  Culbert  appealed  to 
the  General  Term,  and  there  the  action  was  discontinued  by 
Culbert,  he  signing  the  following  stipulation : 

^^  I  consent  that  this  action  be,  and  the  same  is  hereby  dis- 
continued and  dismissed,  and  I  hereby  direct  E.  Daly,  who 
claims  to  be  my  attorney,  to  close  all  proceedings  herein ;  and 
in  consideration  of  the  consent  of  the  defendant  that  the  suit 
be  discontinued,  I  hereby  release  him  from  all  claims  and 
demands  of  every  description  relating  to  the  property  men- 
tioned in  the  complaint. 

"  Dated  NcyomJber  23, 1857. 

"WILLIAM  CULBEET."  [l.  s.] 

Upon  the  presentation  of  this  stipulation  to  the  General 
Term,  the  appeal  in  that  cause  was  stricken  from  the  calendar, 
and  the  complaint  therein  was  dismissed.  Upon  the  trial  of 
this  action  defendant  offered  to  prove  this  stipulation ;  but 
plaintiff  objected  upon    the  ground  that  Culbert  had  no 
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authority  to  give  any  such  paper,  and  that  it  was  not  within 
the  issues  in  the  cause.  The  court  sustained  the  objection, 
and  this  ruling  is  now  alleged  for  error  on  the  part  of  the 
appellant. 

The  ruling  was  clearly  correct.  This  stipulation  could  not 
operate  as  a  release  or  conveyance  of  Onlbert's  title  to  the 
land,  as  it  would  be  a  conveyance  in  violation  of  the  trusts 
under  whic*!!  he  held  the  title,  and  therefore  absolutely  void 
under  the  provisions  of  the  statute  (1  R.  S.,  731,  §  65),  which 
provides  that  ^^  when  the  trust  shall  be  expressed  in  the  instru- 
ment creating  the  estate,  every  sale,  conveyance  or  other  act 
of  the  trustees  in  contravention  of  the  trust  shall  be  abso- 
lutely void." 

Besides,  the  trust  deed  expressly  provides  that  the  trustee 
might  ^^  release "  or  ^'  sell "  the  trust  estate  only  under  the 
control  and  direction  of  the  Supreme  Court,  and  there  can  be 
no  pretence  that  the  Supreme  Court  either  directed  or  sanc- 
tioned the  release  or  sale  in  this  case.  The  court  at  General 
Tenn,  upon  the  presentation  of  the  stipulation,  ordered  the 
cause  stricken  from  the  calendar  and  the  complaint  to  bfe  dis- 
missed. The  stipulation  to  discontinue,  which  the  trustees 
were  competent  to  sign,  was  carried  into  effect,  and  it  does  not 
appear  that  the  court  was  informed  that  Culbert  was  trustee 
or  that  it  was  in  any  way  called  upon  to  adjudicate  in  refer- 
ence to  a  release  or  sale  of  any  of  the  trust  estate. 

The  appellant's  counsel  makes  a  point  that  the  defendant 
was  in  possession  of  the  premises  as  mortgagee,  if  not  the 
owner,  and  was  therefore  entitled  to  retain  it  as  against  the 
plaintiff.  It  is  a  sufficient  answer  to  this  claim  that  it  was 
not  set  up  in  the  answer,  nor  in  any  way  alluded  to  upon 
the  trial ;  and  it  does  not  even  appear  that  he  held  any  mort- 
gage upon  these  lots. 

There  are  no  other  questions  in  the  case  which  I  deem  of 
sufficient  importance  to  notice.  I  have  reached  the  oondo- 
sion  that  the  judgment  should  be  affirmed,  with  costs. 

Gk^t,  C.    The  defendant  was  shielded  in  his  possession  of 
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the  premises  in  question  by  the  sheriff's  deed  to  him,  unless 
the  judgment  under  which  the  sheriff  sold  and  conveyed  had 
been  previously  paid.  There  was  no  objection  made  to  the 
parol  evidence  given  on  that  subject,  either  when  it  was  given 
or  by  motion  after  the  receipt  was  read  in  evidence  to  strike 
out  the  parol  evidence,  nor  was  the  point  in  any  way  raised 
that  the  receipt  was  in  the  nature  of  a  contract  which  could 
not  be  varied  by  parol.  The  amount  paid  exceeded  by  more 
than  fifty  doUars  the  amount  of  the  'judgment  and  interest. 
It  was  in  evidence  that,  before  the  payment  was  made,  a  con- 
versation was  had  with  Topping,  the  attorney  of  the  judg* 
m^at  creditor,  and  who,  it  seems,  was  then  the  owner  of  the 
judgment,  as  to  the  costs,  exclusive  of  the  judgment ;  that  a 
computation  was  made  as  to  the  amount  due  on  the  judgment 
and  the  other  cost;  and,  after  they  got  through  with  it,  the 
amount  at  which  the  whole  was  computed,  being  $411,  was 
paid  to  Topping  and  a  receipt  taken.  The  receipt,  it  is  truO| 
does  not  state  that  the  sum  received  was  in  full  of  the  judg* 
ment  and  costs,  but  that  it  was  to  be  applied,  so  far  as  it 
would  go,  in  payment,  etc. ;  omitting  the  parol  evidence  that 
"it  was  to  be  all  wiped  off  and  closed  up"  by  the  payment 
of  that  sum,  we  have,  from  the  receipt  itself,  evidence  that 
the  sum  received  was  in  payment  so  far  as  it  would  go.  Parol 
evidence  was  then  clearly  competent  to  show  how  tar  it  would 
go.  If,  from  the  evidence,  it  should  appear  that  enough  was 
paid  to  cover  the  amount  contemplated,  that  would  end  the 
matter.  Upon  this  point  no  evidence  was  offered  on  the  part 
of  the  defendant.  We  are  left,  then,  to  recur  to  the  evidence 
already  given,  from  which  it  appears  that  the  whole  amount 
was  computed,  and  that  the  sum  paid  covered  it.  Thus  the 
question  of  payment  in  full  was  left  open  for  the  considera- 
tion of  the  jury.  The  grant  by  Bryson  and  wife  gave  the 
trustee  the  right  to  possess  and  manage  the  property  remain- 
ing to  Bryson  and  wife ;  the  rents,  issues  and  profits  for  the 
support  of  the  ceelmaqvs  iru^tj  as  well  as  the  right,  under 
the  guardianship  of  the  Supreme  Court,  to  mortgage  or  sell 
the  property,  and  did  not  confer  upon  Culbert  the  right  to 
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release  it  without  the  order  of  the  court,  and  hence  the  evi- 
dence offered  of  Culbert's  release  was  properly  rejected. 

The  mere  commencement  and  prosecution  of  a  suit  for  the 
premises,  which  did  not  result  in  a  judgment  upon  the  merits 
either  way,  was  quite  immaterial.  The  court  was  right  in 
refusing  to  charge  that  the  receipt  of  Topping  was  no  evi- 
dence of  the  payment  of  the  judgment  to  Morrison.  It  was 
some  evidence ;  it  was  evidence  of  the  payment  of  $411  to 
be  applied  to  that  purpose ;  whether  it  was  sufficient  evidence 
is  another  question.  The  question  as  to  the  defendant  being 
a  mortgagee  in  possession  was  not  raised  in  the  pleadings  or 
upon  the  trial ;  nor  did  it  appear,  from  any  proofs  or  con- 
cessions, that  anything  remained  unpaid  upon  any  mortgage 
owned  by  the  defendant.  The  expression  of  the  judge  to  the 
jury  did  not  amount  to  a  direction  to  find  either  way  upon 
the  point  being  considered.  The  decision  in  Vedder  v.  JFel- 
lows  (20  K.  Y.,  180)  was  not  based  upon  the  criticism  pro- 
nounced upon  the  charge.  (Id.  134.)  The  judgment  appealed 
from  should  be  affirmed. 

All  concur ;  Lott,  Ch.  C,  not  sitting. 

Judgment  affirmed. 


William  P.  Pope,  Respondent,  v.  Thomas   O'Hara, 

Appellant. 

8.,  being  the  owner  of  a  block  of  stores  numbered  1, 2, 8  and  4,  respectively, 
constructed  a  railway  transversely  through  the  cellars  of  Nos.  1, 2  and  8  for 
the  benefit  of  No.  4.  He  sold  and  conveyed  to  different  purchasers  Nos.  1, 2 
and  8,  reserving  in  the  deed  the  railway  and  the  right  to  himself  and  assigns 
to  pass  and  repass  at  pleasure.  Subsequently  the  owners  of  Nos.  1, 2,  and 
8,  being  desirous  of  extinguishing  the  right  of  way  and  closing  up  the 
openings  for  the  railway,  purchased  No.  4.  In  the  deed  thereof  S.  relin- 
quished to  the  grantees  all  his  right  and  title  to  the  railway,  and  there- 
upon the  owner  of  No.  2  built  a  solid  stone  wall  between  it  and  No.  8, 
without  objection  from  the  owner  of  the  latter.  The  owner  of  No.  3 
having  subsequently  become  sole  owner  of  No.  4,  claimed  the  right  of 
way,  upon  the  ground  that  the  agreement  to  extinguish  it  was  by  parol 
and  therefore  void. 
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MBld^  that  the  right  of  way,  having  been  created  by  deed,  was  not  extin- 
gnished  by  non-user,  and  that  it  was  a  freehold  interest,  but  that  the  parol 
agreement,  having  been  partially  performed,  was  valid  and  operative  as 
an  equitable  estoppel  to  extinguish  the  right  of  way. 

Where  a  deed  is  introduced  in  evidence  by  one  who  is  a  stranger  thereto, 
to  prove  as  against  a  subsequent  grantee  an  admission  by  the  parties  to 
the  conveyance,  the  grantee  is  not  estopped  from  proving  that  the  provi- 
sion relied  upon  was  inserted  in  the  deed  by  mistake. 

The  use  of  the  word  appurtenances  in  a  deed  does  not  recognize  or  recreate 
an  extinguished  right  of  way  across  adjoining  premises. 

A  fire  having  occurred  which  destroyed  the  wall  between  No&  2  and  8, 
plaintiff,  the  owner  of  No.  2,  and  defendant,  the  owner  of  No.  8,  entered 
mto  a  contract  by  which  plaintiff  agreed  to  build  a  wall  upon  the  same 
foundation,  defendant  to  pay  one-half  the  expense.  Plaintiff  built  up  a 
solid  wall  as  before.  Held  (Lott,  Ch.  0.),  that  the  writing  controlled 
and  estopped  defendant  fix>m  questioning  acts  done  under  it,  and,  there- 
fore, from  claiming  a  right  of  way. 

(Submitted  January  8,  1872 ;  decided  May  t«rm,  1872.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  sixth  judicial  district,  affirming  a  judg- 
ment in  favor  of  the  plaintiff  entered  upon  a  decision  of  the 
court  at  Special  Term. 

This  action  is  for  the  recovery  of  one-half  of  the  expense 
of  taking  down  a  wall  standing  wholly  on  the  plaintiff's  land, 
and  rebuilding  it,  to  be  used  as  a  party  wall  between  the  build- 
ing of  the  plaintiff  on  the  east  and  the  defendant  on  the  west, 
under  a  written  contract  for  that  purpose.  The  defendant 
answered,  aUeging  that  he  had  a  right  of  way  easterly  through 
the  plaintiff's  cellar,  and  the  right  to  the  use  of  a  railway 
running  easterly  and  westerly  through  the  cellars  of  both 
houses,  and  that  the  plaintiff,  in  constructing  the  said  waU, 
had  closed  up  the  said  railway,  and  thereby  entirely  obstructed 
its  use,  to  the  great  damage  of  the  defendant. 

The  action  was  tried  before  the  court,  a  jury  haying  been 
waived.  It  appeared  that  the  parties  were  the  owners  of 
adjacent  buildings  in  Binghamton,  occupied  as  stores.  The 
plaintiff's  store  was  burnt,  and  the  west  .wall  thereof,  being  a 
continuous  wall  from  front  to  rear,  standing  entirely  on 
his  land,  and  forming  the  east  wall  of  the  defendant's  store, 
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was  BO  injured  by  the  fire  as  not  to  be  fit  for  use  in  rebuild- 
ing, and  the  plaintiflF  determined  to  take  it  down.  The 
parties  thereupon  entered  into  au  agreement  under  seal, 
whereby  the  plaintiff  agreed  to  take  down  the  wall  and  build 
a  new  one  of  the  old  materials  and  such  new  ones  as  should 
be  necessary,  upon  the  same  foundations,  and  on  its  comple- 
tion convey  to  the  defendant  the  west  half  of  said  wall  and 
the  ground  on  which  it  should  stand  when  completed ;  and 
the  defendant  agreed  to  pay  to  the  plaintiff  one-half  of  the 
expenses,  as  the  work  progressed,  of  taking  down  and  clear- 
ing the  old  materials  and  of  fumiBhing  the  new  materials,  and 
putting  up  the  wall  upon  the  old  foundations.  The  plaintiff 
having  taken  down  the  old  and  rebuilt  the  cellar  portion  of 
the  new  wall,  rendered  to  the  defendant  an  account  of  the 
expense,  and  demanded  payment  of  one-half,  which  the 
defendant  refused  to  pay.  The  judge  found  that  in  March, 
1851,  the  right  of  railway  existed  from  the  Chenango  canal 
extending  westerly  through  the  cellars  of  four  adjoining 
stores,  known  as  Kos.  1,  2,  3  and  4  Ely  place,  Ko.  4  belongs 
ing  to  Strong,  Ko.  3  to  the  defendant  O'Hara,  No.  2  to 
Gregory  and  No.  1  to  Sisson.  That  Sisson,  Gregory  and 
O'Hara  were  then  all  desirous  of  getting  rid  of  this  railway 
and  closing  it  up.  That  Strong  owned  No.  4,  and  had  the  right 
of  way  under  all  tlfree  of  the  other  stores.  That  Sisson, 
Gregory  and  O'Hara,  for  the  purpose  of  extinguishing  the 
railway,  agreed  among  themselves,  in  March,  1851,  that  they 
would  jointly  purchase  Strong's  store,  No.  4,  and  extinguish 
and  close  up  the  railway.  They  accordingly  made  the  pur- 
db^se  of  Strong.  After  this  purchase,  Gregory,  who  owned 
No.  2,  while  O'Hara  owned  No.  8,  built  a  solid  wall 
of  stone  masonary,  two  and  one-half  feet  thick,  between 
his  store  and  that  of  O'Hara,  who  made  no  objection  at  the 
time  of  his  right  to  do  so,  nor  did  he  make  any  complaint 
against  it  until  1854,  when  the  plaintiff  Pope  proposed  to 
purchase  of  O'Hara  store  No.  4,  of  which  at  that  time 
he  had  'become  tiie  sole  owner,  and  Pope  declined  to  complete 
the  purchase  unless  O'Hara  would  convey  and  guarantee  to 


1872.]  Pope  v.  O'Haba.  449 


Statement  of  case. 


him  the  right  to  use  this  railway.  That  O'Hara  then  com- 
plained to  Gregory  for  closing  up  the  railway,  and  insisted  it 
should  be  opened ;  and  Gregory  claimed  it  was  rightly  closed, 
and  that  he  would  not  open  it.  The  same  condition  of  things 
remained,  the  wall  still  up,  until  the  fall  of  1862,  when  the 
stores  Nos.  1  and  2  having  been  burned  down,  the 
plaintiff  and  defendant  entered  into  the  said  contract  for 
taking  down  the  old  wall  and  erecting  the  new  one.  That 
the  contract  makes  not  the  least  allusion  to  any  railway,  but 
seems  clearly  to  require  the  new  wall  to  be  build  solid  like 
the  old  one,  and  without  any  railway  opening ;  and  O'Hara 
stood  by  and  saw  the  wall  erected  some  few  feet,  where  the 
railway  opening  used  to  be,  without  any  objection,  and  saw 
Sisson's  wall  laid  up  over  where  this  railway  used  to  run, 
without  any  remonstrance.  That  Sisson  planked  and  spiked 
up  the  railway  between  Nos.  1  and  2,  and  Webster,  a  tenant 
of  O'Hara,  planked  up  a  close  partition  between  Nos.  3 
«nd  4. 

The  justice  found,  upon  these  facts,  that  the  railway  must 
be  held  to  have  been  extinguished,  and  that  the  defence 
entirely  &iled,  and  that  it  was  very  questionable  whether  the 
language  of  the  written  contract,  '^  that  the  said  wall  shall  be 
erected  on  the  present  foundation,"  entered  into  between  the 
parties  to  this  action,  does  not  estop  the  defendant  to  set  up 
his  claim ;  that  there  was  enough  to  constitute  an  equitable 
estoppel  against  the  defendant. 

The  judge  thereupon  directed  judgment  for  one-half  of  the 
said  expenses,  with  interest  from  the  commencement  of  the 
action,  amounting  together  to  $148.17,  with  the  costs.  Other 
facts  appear  in  the  opinion. 

Z.  Seymour  for  the  appellant. 

0.  W.  CI^p?yMm  for  the  respondent.  Defendant  is  estopped 
by  the  contract  on  which  this  suit  ia  brought.  {Dezell  v. 
Odelly  3  Hill,  222;  Carpenter  v.  SH/wdl,  12  Barb.,  128.) 
Defendant  is  estopped  by  his  acquiescence  and  participation 
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in  the  various  acts  significant  of  the  mntoal  abandonment  of 
this  right  of  way.  {Corning  v.  OovHd^  16  W.  R.,  581.) 
Equity  would  enforce  the  agreement,  after  a  part  perform- 
ance, although  it  was  not  in  writing.  {Mcdins  v.  Brov>nj  4 
K  T.,  404 ;  Story's  Eq.  Jur.,  §  759 ;  Lowry  v.  Tew,  3  Barb. . 
Ch.,  407 ;  ZobdsU  v.  ZobdeU,  36  K  Y.,  827.)  A  parol  agree- 
ment to  shut  up  a  right  of  way  after  it  is  executed  is  valid. 
(2  Par.  on  Oont.,  815 ;  Thomas  v.  Dickmson,  12  N.  Y.,  371, 
872.)  The  statute  of  frauds  has  no  application  here.  (8 
Kent's  Com.,  449,  mar.  p. ;  Corwmg  v.  Omild,  16  W.  R., 
631,  542 ;  Oram  v.  Fox^  16  Barb.,  184.)  There  is  no*  estop- 
pel as  between  a  party  to  a  deed  and  ft  stranger.  {ArmUe  v. 
WtUsony  4  Barb.,  190 ;  /Sparrow  v.  ITmgman,  1  N.  Y.,  248 ; 
1  Greenlon  Ev.,  §§  211,  28  u,  279;  7  Bac.  Abr.,  620;  2 
Halflt.  on  Ev.,  39,  §§  267,  268 ;  Whitbeck  v.  Whiae^ihj  9  Cow., 
266 ;  Dwight  v.  Pearly  24  Barb.,  57.)  The  rule  that  you  can- 
not contradict  a  writing  by  parol  applies  only  in  suits  between 
parties  to  the  instrument.  (1  Green,  on  Ev.,  §  279 ;  Rey- 
noida  v.  Magnesa,  2  Iredell,  N.  C,  26.)  The  right  of  way 
became  extinct  by  operation  of  law.  (2  Bouvier's  Insts.,  172 ; 
Gale  &  Whately  on  Easements,  7-262 ;  Whateby  v.  Thompaony 
1  Bos.  ife  Pull.,  371.) 

Leonard,  C.  The  agreement  of  March,  1861,  to  extin- 
guish the  right  to  use  the  railway  running  transversely 
through  the  cellars  of  the  four  stores  on  Ely  place,  Bingham- 
ton,  was  found  by  the  judge  before  whom  the  action  was  tried 
at  the  circuit,  on  parol  evidence,  and  an  exception  was  there 
taken  to  its  admissibility,  and  it  must  be  conceded  that  if 
such  evidence  was  illegally  admitted,  the  fact  of  the  agree- 
ment so  found  is  not  sustained  by  testimony. 

It  will  be  necessary  briefly  to  consider  the  evidence  relating 
to  the  origin  of  the  right,  so  as  to  ascertain  the  true  aspect  of 
the  question.  Cyrus  Strong  is  the  common  source  of  title  of 
the  four  stores,  and  appears  to  have  constructed  the  railway 
for  the  purpose  of  transporting  heavy  freight  over  it  from  the 
Chenango  canal  to  each  of  them.    The  stores  were  numbered 
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respectively  1,  2,  8  and  4,  and  No.  1,  adjoined  the  tow-path 
of  the  canal  on  the  east,  and  the  servitude  appears  to  have 
been  dne  from  the  stores  nearest  the  canal,  having  the  smalleir 
nmnbers,  to  those  situated  westerly  therefrom,  and  having  the 
larger  numbers.  The  first  conveyance  was  of  No.  1  front 
Strong  to  Benjamin  F.  Sisson,  in  March,  1849,  but  it  appears 
from  the  deeds  that  an  earlier  contract  was  made  by  Strong  for 
the  sale  and  conveyance  of  No.  2  to  George  W,  Gregory.  Im 
April,  1850,  Strong  conveyed  No.  8  to  the  defendant,  Thomas 
O'Hara.  The  railway  is  referred  to  in  these  deeds,  and  also 
in  that  conveying  No.  8  to  Gregory,  in  substantially  the  same 
terms.  The  following,  as  a  sample,  is  from  the  deed  of  No. 
8,  to  O'Hara,  viz. :  "  The  said  Cyrus  Strong  excepting  and 
reserving  the  railway  in  the  cellar  of  the  premises  conveyed^ 
with  the  right  to  him  and  his  heirs,  or  assigns,  at  all  times  to 
pass  or  repass  at  their  pleasure."  The  said  three  persons^ 
Sisson,  Gregory  and  O'Hara,  so  owning  and  occupying  the 
said  stores,  Nos.  1,  2  and  8,  united  in  purchasing  from  Strong 
the  store  No.  4,  which  he  conveyed  to  them  by  deed,  April  1, 
1851,  in  which  the  railway  is  mentioned  as  follows,  viz.: 
"  The  said  Cyrus  Strong  also  hereby  releases  Jy"  (meaning 
<<  to  ")  ^^  the  parties  of  the  second  part,  all  his  right  and  title  to 
the  railway  in  the  cellars  of  the  adjoining  premises  heretofore 
conveyed  to  Benjamin  F.  Sisson  and  Thon[ias  O'Hara,  and 
contracted  to  be  conveyed  to  George  W.  Gregory."  It  thus 
appears  that  Cyrus  Strong  constructed  the  railway  while  he 
was  the  owner  of  all  the  stores ;  that  he  reserved  the  right 
to  use  it,  to  himself,  his  heirs  and  assigns,  by  each  of  the 
deeds  conveying  stores  Nos.  1,  2  and  3,  and  that  each  of  the 
successive  grantees  of  Nos.  2  and  8  took  the  right  of  common 
use  of  the  railway  by  their  deeds  as  the  assignee  of  Strongs 
while  he  still  remained  the  owner  of  store  No.  4,  having  the 
dominant  right  to  the  use  of  the  way  as  such  owner,  and  that 
by  his  deed  of  No.  4,  in  March,  1851,  he  released  the  entire 
right  of  way  so  that  Sisson,  Gregory  and  O'Hara  became  the 
owners  of  the  way  exclusively.  The  mode  adopted  is  a  very 
inartificial  one  for  creating  a  right  of  way  or  easement,  by 
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deed  or  grant,  but  such  is  the  fair  intent  and  construction.  It 
is  the  general  rule  that  a  right  of  way  or  easement  acquired 
by  deed,  can  be  extinguished  only  by  a  deed.  A  right 
acquired  by  prescription  may  be  lost  by  non-user,  but  not 
when  acquired  by  deed.  {J[ewett  v.  Jewett^  16  Barb.  R.,  150 ; 
Smylea  v.  Hastings,  22  N.  T.  217,  224.)  A  right  of  way 
created  by  deed  is  a  freehold  interest,  if  the  grant  be  to  heirs  and 
assigns.  (Kent's  Com.,  419,  marg.)  Were  there  no  exceptions 
to  the  general  statutory  rule  forbidding  an  estate  or  interest 
in  land  to  be  granted,  assigned,  surrendered  or  declared  unless 
by  operation  of  law,  or  by  deed  in  writing,  subscribed  by  the 
party,  it  is  entirely  clear  that  the  evidence  would  not  support 
the  finding  of  an  eifective  or  valid  agreement  to  extinguish 
the  right  of  way  here  claimed  by  the  defendant.  (2  R.  S.,  134, 
§  6,  marg.)  The  tenth  section  of  the  same  chapter  and  title  pro- 
vides that  the  powers  of  courts  of  equity  to  compel  the  specific 
performance  of  agreement  in  cases  of  part  performance  thereof 
are  not  abridged  by  anything  in  that  title  contained.  In  my 
opinion  the  present  case  is  an  exception  to  the  general  rule 
referred  to. 

It  appears  from  the  facts  found  by  the  judge  below  that  the 
agreement  to  extinguish  the  way,  and  to  purchase  the  store  No. 
4  for  that  purpose,  were  one  and  identical.  He  finds  that  ^^  in 
March,  1851,  Gregory,  Sisson  and  O'Hara,  for  the  purpose  of 
extinguishing  the  railway,  agreed  among  themselves  that  they 
would  jointly  purchase  Strong's  store,  No.  4,  and  extinguish 
and  close  up  this  railway." 

Chancellor  Walworth  says :  "  The  principle  upon  which 
courts  of  equity  hold  that  a  part  performance  of  a  parol 
agreement  is  sufficient  to  take  a  case  out  of  the  statute  of 
frauds,  is  that  a  party  who  has  permitted  another  to  perform 
acts  on  the  faith  of  an  agreement  shall  not  be  allowed  to 
insist  that  the  agreement  is  invalid  because  it  was  not  in 
writing,  and  that  he  is  entitled  to  treat  those  acts  as  if  the 
agreement,  in  compliance  with  which  they  were  performed, 
had  not  been  made."    {Lowry  v.  Tew^  3  Barb.  Ch.  R.,  413.) 

It  is  said  in  an  analogous  case  that  it  would  operate  as  a 
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fraud,  unless  the  agreement  was  carried  into  execution. 
{Malm8  V.  Brorviij  4  N.  Y.,  404,  407 ;  LobdeU  v.  LobdeUy 
36  N.  Y.,  327,  331 ;  3  Parsons  on  Contracts,  359 ;  Story's 
£q.  Ju.,  §  759.)  These  authorities  fully  sustain  the  applica- 
tion of  the  equitable  rule  in  this  case. 

The  defendant  united  with  Gregory  and  Sisson  to  pur- 
chase the  store  No.  4,  in  the  faith  and  confidence  that  the 
railway  was  to  be  extinguished.  / 

The  dominant  premises,  store  No.  4,  to  which  the  three 
others  were  servient,  was  purchased,  the  money  of  the  parties 
paid,  not  more  for  the  purpose  of  acquiring  that  store  than 
to  extinguish  the  railway.  The  purpose  was  carried  into 
effect  by  Gregory,  and  the  way  was  closed  by  a  substantial 
wall  of  stone  and  mortar  soon  after  the  store  No.  4  was  pur- 
chased, and  so  remained  at  the  time  the  plaintiff  purchased 
store  No.  2  of  Gregory  in  1858,  and  continued  until  taken 
down  under  the  said  agreement  in  1862.  It  is  found  that 
the  purpose  of  extinguishing  the  railway  was  the  object  of 
the  parties.  It  may  well  be  said,  if  that  object  is  defeated,  it 
would  operate  as  a  fraud  upon  Sisson  and  Gregory  and  their 
assignees.  The  plaintiff,  as  the  assignee  of  Gregory,  must  be 
held  entitled  to  the  benefit  of  the  extinguishment  of  the  way, 
so  far  as  it  pertained  to  the  premises  which  were  conveyed  to 
him  by  Gregory  or  his  assignees. 

It  is  urged  that  secondary  evidence  was  improperly  admit- 
ted to  prove  that  a  provision  was  inserted  by  mistake  in  the 
deed  from  Gregory  to  the  plaintiff,  executed  in  1858,  *^  except- 
ing and  reserving  the  railway  and  track  through  the  cellar,  to 
be  at  all  times  open  for  the  use  of  the  grantor  and  his  assigns." 
This  deed  was  introduced  in  evidence  by  the  defendant,  and 
was  relied  on  to  prove  an  admission  by  the  parties  to  the  deed, 
Pope  and  Gregory,  that  the  right  of  way  was  in  existence  in 
1858,  when  it  was  executed,  and  as  tending  also  to  impair  the 
credit  of  Gregory,  as  a  witness  for  the  plaintiff,  to  prove  the 
agreement  between  O'Hara,  Sisson  and  Gregory,  in  1851,  for 
the  extinguishment  of  the  railway. 

It  is  to  be  observed  that  O'Hara  is  a  stranger  to  this  deed. 
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As  between  the  parties  to  that  deed,  there  was  no  dispute. 
Thej  were  agreed  that  the  provision  was  there  by  mistake, 
and  without  any  agreem^it  having  been  made  between  them 
that  tiiere  was  any  sucli  right  in  existence  or  to  be  reserved. 
The  plaintiff  was  not  estopped  from  proving  the  mistake  as 
against  O'Hara,  the  defendant,  who  was  a  stranger  to  the 
deed.    (1  Greenleai''s  £v.,  §  211.) 

It  should  be  observed  that  this  deed  makes  a  reservation 
simply,  and  does  not  declare  that  the  premises  are  subject  to 
a  ri^t  of  way  in  &vor  of  other  premises,  nor  of  any  person 
except  the  grantor  and  his  assigns;  it  is  a  reservation  of  a 
right  to  the  grantor  and  his  assigns  only,  where  tisbe  grantor 
had  no  premises  to  which  the  right  could  attach,  either  in  his 
own  &vor  or  in  favor  of  an  assignee.  This  is  a  drcumetance 
strongly  corroborating  the  evidence  as  given,  that  the  mistake 
occurred  by  employing  a  scrivener  who  copied  the  deed  from 
that  of  Strong  to  Ghregory,  and  was  not  read  by  the  parties  to 
the  deed. 

The  deed  from  Strong  to  Gregory  in  1868,  which  contains 
the  reservation  of  the  right  of  way  in  the  cellar  in  the  same 
form,  substantially,  as  those  to  Sisson  and  OHara  for  stores 
Nos.  1  and  2,  having  been  executed  subsequent  to  the  alleged 
extinguishment  of  the  easement,  is  urged  as  a  record  admis- 
sion by  Gregory  of  such  importance  as  to  estop  him  and  his 
assignees  from  making  such  claim. 

Mr.  Strong  had  conveyed  the  three  other  stores  with  the 
right  of  way,  and,  as  the  right  had  never  been  extinguished 
by  deed,  he  could  not  be  entirely  safe  against  liability  on  his 
deeds  for  the  other  stores,  in  respect  to  such  right,  unless  he 
made  his  conveyance  of  No.  2  to  Gregory,  so  as  to  continue 
the  right  of  way.  The  reservation  of  the  right  by  the  deed 
to  Gr^ory  did  not  revive  or  re-create. a  right  in  favor  of 
O'Hara,  nor  did  it  injure  or  affect  the  ri^ts  acquired  by  the 
parties  to  the  agreement  of  March,  1851,  for  the  purchase  of 
store  No.  4  and  the  extinguishment  of  the  easement.  The 
defendant  was  at  liberty  to  urge,  at  the  trial,  such  considera- 
tion for  the  deeds  from  Strong  to  Gregory,  and  from  Gregory 
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to  the  plaintiff,  tending  to  affect  the  degree  of  credit  to  be 
given  to  the  evidence  of  Gregory  and  the  plaintiff,  as  they 
appeared  to  demand ;  bat  the  facts,  having  been  found  upon 
competent  evidence,  are  considared  conclusive  in  a  court  hav- 
ing the  review  of  errors  of  law  only,  and  cannot  be  here 
examined. 

The  caaes  of  Coming  v.  QovHd  (16  Wend.  B.,  531)  and 
Gravn,  v.  Fosi^  (16  Barb.  B,,  184)  were  urged  upon  our  atten- 
tion by  counsel,  but  they  are  not  believed  to  be  applicable  to 
the  present  casa  In  those  cases  an  obstruction  to  the  ease- 
ment, erected  or  created  by  a  party  to  whom  the  servitude 
was  due  in  whole  or  in  part,  or  by  the  owner  of  the'  dominant 
estate,  was  held  to  extinguish  the  right.  And  it  was  cor- 
rectly observed  by  the  counsel  for  tho  appellant  that  those 
cases  are  in  vindication  of  the  rights  of  purchasers  in  good 
faith  while  the  easement  was  so  obstructed 

O'Hara,  the  owner  of  No.  3  and  also  of  No.  4,  by  deeds 
from  Sisson  and  from  the  assignees  of  Gregory  for  their  two- 
thirds  interest  in  store  No.  4,  holding  the  dominant  estate 
until  the  easement  was  extinguished,  has  not  erected  or 
created  any  obstruction  to  the  enjoyment  of  the  right.  The 
present  case  is  distinguishable  from  those  referred  to  above 
in  this  respect.  I  will  briefly  mention  two  other  subjects 
supposed  to  entitle  the  defendant  to  a  new  trial. 

The  intermediate  deeds  from  Gregory  and  his  assignees  to 
O'Hara,  for  the  one-third  interest  of  Gregory  in  store  No.  4, 
contain  no  reference  to  the  railway,  but  do  grant  the  appur- 
tenances. The  use  of  the  word  appwrtencmeea  in  those  deeds 
has  been  correctly  held  not  to  recognize  or  create  a  right  of 
way  across  No.  2  after  the  right  had  been  extinguished  by 
the,  prior  agreement  of  1851. 

The  deed  of  Sisson  to  O'Hara  for  his  one-third  interest  in 
store  No.  4  is  dated  in  April,  1863,  and  conveys  all  the  right 
to  the  railway,  and  the  right  to  pass  and  repass,  which  he 
acquired  by  the  deed  for  that  store  executed  by  Strong,  April 
1st,  1851. 

That  deed  from  Sisson  could  create  no  right  of  way  in  the 
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Cellar  of  store  No.  2,  if  the  right  had  been  previouBly  extin- 
guished, as  it  has  been  foand  to  have  been,  by  the  agreement 
of  March,  1851. 

These  deeds,  like  some  of  the  others  before  mentioned, 
might  be  supposed  to  have  affected,  in  some  degree,  the  credit 
of  some  of  the  plaintiff's  witnesses  who  testified  to  the  agree- 
ment for  the  extinguishment  of  the  right  of  way,  but  their 
weight  as  evidence  has  been  passed  upon  by  the  court  below, 
and  found  not  to  sustain  the  claim  of  the  defendant. 

The  evidence  of  a  parol  agreement  having  been  properly 
admitted  and  found  to  be  valid,  and  operative  as  an  equitable 
estoppel  to  extinguish  the  right  of  way  claimed  by  the 
defendant,  by  reason  of  its  part  performance,  the  judgment 
appealed  from  should  be  affirmed  with  costs. 

All  concur. 

LoTT,  Ch.  C,  concurs  on  the  ground  that  the  writing 
between  the  parties  controls  and  estops  defendant  from  ques- 
tioning acts  done  under  it. 

Judgment  affirmed. 


48   456  BoBEBT  J.  RANDOLPH,   Appellant,  V.  John  Louqhlin, 

^^        '  impleaded,  etc.,  Respondent 


Where,  in  an  action  upon  a  written  instrament,  tlie  issue  is  as  to  the 
genuineness  of  the  signature  thereto,  other  papers  executed  by  defendant, 
the  signatures  to  wliich  are  conceded  to  be  genuine,  but  which  are  not 
properly  in  evidence  for  other  purposes,  cannot  be  received  in  evidence  or 
submitted  to  the  Jury  to  enable  them  to  compare  the  signatures,  and  thus 
draw  a  conclusion  as  to  the  genuineness  of  the  one  in  question. 

(Argued  January  8, 1872;  decided  May  term,  1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  district,  reversing  a  judgment 
in  favor  of  the  plaintiff  entered  upon  a  verdict  and  reversing 
an  order  denying  a  new  trial,  and  granting  a  new  trial. 

The  action  was  upon  a  promissory  note  alleged  to  have 
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been  executed  by  defendant  John  Loughlin;  defendant  denied 
the  making  of  the  note.  The  facts  are  sufficiently  stated  in 
the  opinion. 

Jo%hua  M.  Vom  Cott  for  the  appellant.  Defendant  is  liable 
if  he  adopted  the  signature  or  so  conducted  himself  as  to 
induce  plaintiff  to  rely  upon  it.  {Morriss  v.  BetheUy  L.  R.,  5 
Com.  Pleas,  50 ;  Weed  v.  Carpentery  10  Wend.,  403 ;  Haza/rd 
V.  Spears,  4  Keyes,  482.)  The  jury  were  correctly  instructed 
to  compare  the  notes  to  determine  the  genuineness  of  the 
one  in  suit.  {Dubois  v.  Baker,  30  N.  Y.,  355  ;  1  Greenleaf  s 
Ev.,  §  578 ;  Doe  v.  NewUm,  5  Adolph  &  Ellis,  514 ;  Tan 
Wyck  V.  Mcintosh,  4  Ker.,  442.)  The  reversal  was  for  a 
supposed  error  of  law.  {Marco  v.  Lwerpoci  ds  London 
Ins.  Co.,  35  N.  T.  R.,  664 ;  Baldwin  v.  Van  Dcusen,  37  N. 
T.,  487.)  The  signatures  were  not  before  the  General  Term, 
and  that  court  was  not  in  a  situation  to  revise  the  judgment 
of  the  jury  on  the  question  of  fact.  {BirdsaU  v.  RvsseUy 
29  N.  Y.,  241-244.) 

E.  M.   Gvillen  for  the  respondent.     The  court  erred   in 
admitting  the  notes  in  evidence  and  in  permitting  them  to 
be  given  to  the  jury  for  the  purpose  of  comparison.    (  Ya/n 
Wyck  V.  Mcintosh,  4  N.  Y.,  439.) 

Eabl,  C.  The  sole  controversy  upon  the  trial  of  this  action 
was  whether  the  respondent  executed  the  note  in  suit,  or 
whether  his  signature  to  it  was  a  forgery.  Upon  this  question 
there  was  very  little,  if  any,  competent  evidence  showing  that 
he  executed  the  note,  and  the  evidence  was  very  strong  that 
he  did  not. 

The  Special  Term  was  authorized  to  review  the  findings  of 
the  jury  upon  questions  of  fact  under  section  256  of  the  Code, 
and,  upon  the  appeal  to  the  General  Term  from  the  order  of 
the  Special  Term,  the  General  Term  had  the  same  authority. 
But  if  the  General  Tenn  granted  a  new  trial  upon  questions 
of  fact,  no  appeal  could  be  taken  to  the  Court  of  Appeals 
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from  the  order  granting  the  new  trial  This  ia  finally  settled 
by  the  Conrt  of  Appeals  in  the  case  of  Wright  v.  Muntery 
decided  November,  1871  (since  reported  in  46  M".  T.,  409), 
in  which  Judge  Rapallo,  writing  the  opinion  of  the 
court,  has  carefully  reviewed  the  various  provisions  of 
the  Code  and  the  prior  decisions  upon  the  subject.  Must 
the  General  Term,  in  this  case,  be  presumed  to  have 
granted  the  order  setting  aside  the  verdict  and  for  a  new 
trial  upon  questions  of  fact?  llie  rule  to  determine  this,  as 
laid  down  in  the  case  above  cited,  is  this :  When  the  new  trial 
ia  granted  in  a  case  which  involves  only  questions  of  law,  or 
in  which  the  General  Term  has  no  right  to  review  the  ques- 
tions of  fact,  the  Court  of  Appeals  will  presume  that  questions 
of  law  were  exclusively  considered  at  the  General  Term,  and 
will  consider  such  questions.  But  where  questions  of  &ct 
were  involved,  and  the  case  was  such,  and  was  before  the 
General  Term  in  such  form  that  it  could  review  the  questions 
of  &ct,  and  hence  may  have  granted  a  new  trial  upon  ques^ 
tions  of  fact,  an  appeal  to  the  Court  of  Appeals  brings  up 
nothing  for  review,  and  hence  is  improper  and  unauthorized. 

This  case  was  properly  before  the  General  Term  for  review 
upon  the  facts,  and  it  was  a  case  in  which  a  new  trial  may 
have  been  granted  upon  the  facts.  The  opinion  delivered  at 
General  Term  shows  that  one  of  the  reasons,  and  the  princi- 
pal one,  for  granting  a  new  trial  was,  that  there  was  not  com- 
petent evidence  to  establish  the  fact  that  the  respondent  exe- 
cuted the  note  in  suit. 

Hence  we  might  hold  that  there  was  nothing  before  us  for 
review,  and  dismiss  the  appeal ;  but  the  point  was  not  dis- 
cussed or  taken  in  the  argument  before  us,  and  hence  we  have 
concluded  to  dispose  of  the  case  upon  the  merits. 

The  suit  was  upon  a  single  note  purporting  to  have  been 
made  by  the  respondent,  the  signature  to  which  he  claimed  to 
be  a  forgery.  The  plaintiff  was  permitted,  against  the  respond- 
ent's objection  upon  the  trial,  to  put  other  notes  in  evidence 
purporting  to  be  made  by  him,  the  signatures  to  some  of 
which  were  admitted  to  be  genuine,  and  to  others  claimed  to 
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be  forgeries.  I  am  unable  to  see  how  these  other  notes  were 
competent  evidence,  and  what  possible  bearing  thej  could 
liave  upon  the  issues  upon  trial.  As  they  were  not  compe- 
tent evidence  for  any  other  purpose,  they  could  not  be  recdved 
in  evidence  to  enable  the  jury  to  compare  the  signatures  to 
them  with  the  signature  to  the  note  in  suit.  That  suck  evi** 
dence  is  incompetent  is  well  settled.  (  Van  Wyck  v.  Molntoskp 
14  K  T.,  489  ;  BybixU  v.  Bah^y  30  K  Y.  365.) 

The  court  permitted  the  counael  for  plaintiff  to  deliver 
four  notes,  besides  the  one  in  suit,  to  the  jury,  and  charged 
them,  among  other  things,  as  follows :  ^^  One  of  the  principal 
questions  for  you  to  consider  will  be,  was  the  note  made  by 
the  defendant  in  person  ?  The  defendant.  Bishop  Loughlin^ 
positively  denies  this,  and  the  plaintiff  has  sought  to  disprove 
this  denial,  claiming  that  the  note  and  signature  are  in  the 
proper  handwriting  of  the  d^endant,  and  that  this  appears 
from  comparison  with  the  handwriting  of  other  notes  aad  their 
signatures,  proved  in  the  case  and  acknowledged  as  genuinoi 
such  as  notes  B  and  0.  You  are  to  make  such  comparison,  and 
determine  whether  the  resemblance  is  so  perfect  and  exact  aa 
to  convince  you  of  the  genuineness  of  the  signature^  notwith* 
standing  the  defendanf  s  positive  denial."  This  charge  wa^ 
clearly  erroneous. 

The  General  Term,  therefore,  eommitted  no  enrov  in  grant* 
ing  a  new  trial,  and  its  order  must  be  affirmed,  and  judgment 
absolute  rendered  against  the  plaintiff,  with  costs. 

Lbonabd,  0.  When  the  case  was  rested  on  the  part  of  the 
plaintiff,  there  was  no*  evidence  of  the  making  of  the  note  in 
suit.  That  was  the  issue  to  be  proven.  The  defendant  by 
his  answer  denied  that  he  made  it.  Although  the  defendant 
did  not  think  proper  to  submit  his  case  on  the  evidence  as  it 
then  stood,  the  subsequent  testimony  did  not  prove  the  mak-' 
ing  of  the  note.  The  defendant,  as  a  witness  in  his  own 
behalf,  testified  that  he  did  not  make  or  authorize  it.  The 
plaintiff  endeavored  to  prove  sufficient  to  authorise  the  case 
to  go  to  the  jury,  by  an  examination  of  the  defendant.    Two 
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notes,  of  $1,500  each,  were  shown  to  him,  one  dated  the  6th 
and  another  the  22d  of  October,  1863 ;  and  on  inquiry  by  the 
plaintiff  he  testified  that  the  body  and  signatures  were  all 
written  by  him.  Two  other  notes,  for  $1,500  each,  dated 
January  22d,  1864,  were  shown  to  the  defendant,  and  he  was 
asked  to  look  at  the  body  of  those  notes,  and  also  at  the  body 
of  the  note  in  suit,  and  say  whether  they  were  in  the  same 
handwriting;  and  also  whether  the  signature  "J.  Loughlin,'* 
by  whom  they  purported  to  be  signed  as  maker,  were  in  the 
same  handwriting.  An  objection  to  these  inquiries  was  over- 
ruled and  the  defendant  excepted.  The  defendant  answered 
that  he  could  only  judge  by  comparison,  and  from  that  he 
should  judge  that  they  resembled  each  other. 

The  defendant  was  then  asked  if  the  two  notes  dated 
in  January,  1864,  were  presented  to  him  by  Mr.  Bergen,  as 
notary,  for  payment.  Objection  having  been  overruled  and 
exception  taken,  he  answered  that  he  did  not  recollect  any- 
thing of  the  kind  happening.  Mr.  Bergen  testified,  as  a  wit- 
ness for  the  plaintiff,  that  he  presented  the  notes  to  the 
defendant,  and  said  to  him,  ^' These  are  your  notes;"  to 
which  the  defendant  replied,  "  I  know  it,  but  O'Donnell  will 
pay  them ;  take  them  to  him." 

The  two  notes  last  mentioned  were  then  read  in  evidence, 
against  an  objection  and  exception  taken  by  the  defendant. 

It  is  entirely  clear  that  not  one  word  of  this  evidence  was 
material  or  competent.  When  the  case  was  submitted  to  the 
jury  the  judge  told  them  they  might  compare  the  note  in 
suit  with  the  notes  dated  in  October,  1863,  and  determine 
whether  the  resemblance  was  so  exact  and  perfect  as  to  con- 
vince them  of  the  genuineness  of  the  signatures,  notwithstand- 
ing the  positive  denial  of  the  defendant.  These  notes  were 
placed  in  the  hands  of  the  jury  for  that  pui-pose,  and  the 
defendant  duly  excepted. 

The  comparison  of  handwriting  is  permitted,  where  differ- 
ent instruments  relevant  to  the  controversy  have  been 
introduced  for  other  purposes.  ( Van  Wyck  v.  Mcintosh^  14 
N.  Y.,  442  ;  Dubois  v.  Baker,  30  id.,  355.) 
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Bnt  in  the  present  case  the  notes  dated  in  October,  1863, 
were  introduced  for  no  purpose  but  that  of  comparison. 

The  plaintiff  has  suggested  that  they  were  competent  to 
show  the  course  of  dealing  between  the  maker  and  the 
indorser.  There  was  no  dispute  on  that  point.  The  defend- 
ant had  for  several  years  previous  to  October  22d,  1863, 
loaned  his  paper  to  O'Donnell  for  large  amounts.  That 
fact  did  not,  however,  tend  to  prove  the  genuineness  of  the 
defendant's  signature  to  the  note  in  suit,  nor  authorize  the 
use  of  the  name  of  the  defendant,  nor  estop  him  from  denying 
it  as  spurious.  The  evidence  of  Mr.  Bergen  was  wholly 
immaterial  and  incompetent;  nor  does  it  appear  that  the 
judge  or  counsel  authorized  or  suggested  any  use  of  the 
said  October  notes  as  evidence,  except  for  the  purpose  of 
comparison. 

The  January  notes  were  also  submitted  to  the  jury  as  evi- 
dence tending  to  prove  an  authorization,  and  of  leading 
parties  to  believe  the  note  in  suit  to  be  genuine. 

In  addition  to  the  evidence  of  Mr.  Bergen,  it  appeared  that 
Mr.  Farran,  a  broker's  clerk,  called  on  the  defendant  with 
the  notes  after  they  had  been  sold,  and  in  answer  to  an 
inquiry  by  Mr.  Farran,  the  defendant  stated  that  he  would 
see  Mr.  O'Donnell,  and  have  him  attend  to  the  notes. 

I  am  wholly  at  a  loss  to  perceive  how  an  authorization,  or 
anything  tending  to  lead  parties  to  believe  the  note  in  suit  to 
be  genuine,  could  be  legitimately  drawn  from  the  evidence  of 
Mr.  Bergen  or  Mr.  Farran.  The  claim  amounts  to  this :  that, 
although  the  note  in  suit  and  the  two  notes  of  January,  1864, 
be  conceded  to  have  been  forgeries,  that  the  omission  of  the 
defendant  to  make  that  claim  when  the  notes  were  shown  to 
him,  and  repudiate  them  on  that  ground,  justifies  the  infer- 
ence that  they  were  authorized,  or  that  parties  were  led 
thereby  to  believe  them  to  be  genuine.  This  would  be  true 
only  in  case  the  plaintiff  had  been  proven  to  have  received 
the  note  in  suit  after  such  conversations.  But  no  such  evi- 
dence was  offered.  There  was  nothing  tending  to  connect  , 
the  evidence  of  Bergen  or  Farran  with  the  case.    It  cannot 
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be  claimed  that  their  evidenoe  was  material  or  competent  to 
contradiet  the  defendant  as  a  witxiess,  because  it  related  to  a 
collateral  and  immaterial  issue. 

There  were  other  errors  in  the  admission  of  eyidenoe,  bnt 
those  which  have  been  mentioned  were  quite  sufficient  to 
l^equire  the  reversal  of  the  judgment  entered  on  the  verdict. 

On  the  plaintifiF^s  stipulation,  the  judgment  must  now  be 
absolute,  with  costs. 

All  ccmcur ;  Lott,  Ch.  C.  not  sitting. 

Order  affirmed,  and  judgment  accordingly. 


PfiTEB  RebSd,  Appellant,  v.  TfiE  TJNirfiit)  Statbis  Ex}>bbss 

OoMPAirr,  Bespondent. 

Where  an  express  company  agrees  to  forwaird  a  package  to  a  point  beyond 
the  terminus  of  its  route,  the  contract  expressly  limiting  its  liability  to 
that  of  forwarders,  and  through  charges  not  having  been  paid,  the  liability 
of  the  company  as  a  common  carrier  ceases  at  the  end  of  its  route,  and 
if  the  package  arrives  there  in  safety  and  is  delivered  with  proper 
instructions  to  another  responsible  carrier  upon  the  line  to  the  point  of 
destination,  its  liability  ceases.  The  equivalent  of  the  words  "  to  forward  " 
is  "  to  send ; "  not  *'  to  carry.*'    (Hunt,  C,  and  Lott,  Oh.  C,  dissenting.) 

When  the  receipt  given  by  an  express  company  and  containing  the  oon- 
laract  is  lost,  but  a  sworn  copy  tliereof  is  produced,  an  entry  of  the  trans- 
action made  in  the  books  of  the  company  by  the  clerk  receiving  the 
package  is  not  competent  evidenoe  fbr  the  purpose  of  showing  what  the 
contract  was,  nor  is  evidence  of  the  custom  of  the  company  to  make 
a  special  entry  in  cases  of  contracts  of  the  nature  of  the  one  claimed, 
and  that  in  the  case  at  bar  there  was  no  such  entry.  (Gray  and 
Lbohakd,  CO.,  dissenting.) 

Where  the  preliminaiy  proof  of  loss  and  of  comparison,  has  been  given  to 
make  a  copy  of  a  contract  evidence,  the  copy  is  legally  of  as  high  an 
order  of  proof  as  would  have  been  the  original,  and  parol  proof  cannot 
be  given  to  weaken  or  alter  the  contract  thus  established.  (Orat  an 
Lbokabd,  CO.,  dissecting.) 

(Argued  January  8, 1872 ;  decided  May  term,  1872.) 
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Appeal  from  order  of  the  General  Term  of  the  Snpreme 
Court  in  the  fifth  judicial  district,  setting  aside  a  verdict  in 
favor  of  plaintiff  and  ordering  a  new  trial. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  an  agreement  to  transmit  a  package  of  corrency 
from  Chicago  to  the  Bank  of  Dalton,  Georgia,  for  redemp- 
tion, and  to  return  the  proceeds.  Plaintiff  delivered  to  the 
defendant's  money-receiving  clerk,  at  its  office  in  Chicago,  a 
package  containing  $904  in  the  bills  of  the  Planters'  and 
Mechanics'  Bank  of  Dalton,  Georgia,  saying  tiiat  he  wished 
it  sent  to  the  bank  for  redemption,  and  that  his  object  was  to 
have  it  redeemed  or  returned.  It  did  not  appear  what,  if 
anything,  was  said  to  the  cl^k  as  to  what  bank  issued  the 
bills  contained  in  the  package,  or  what  instructions,  if  any, 
were  given  as  to  the  marking  or  directing  it.  The  cleik 
marked  and  receipted  it.  The  plaintiff  having  lost  the  receipt, 
gave  in  evidence  what  i»  he  testified  was  a  true  copy  of  it, 
which  bore  date  December  10th,  1858,  and  read  as  follows : 
'^  Eeoeived  of  Peter  Beed  one  package,  said  to  contain  cur- 
rency valued  at  $904,  and  marked  Bank  of  Dalton,  Georgia, 
for  redemption,  which  we  undertake  to  forward  to  Dalton, 
perils  of  navigation  excepted ;  and  it  is  hereby  expressly  agreed 
that  the  United  States  Express  Company  are  not  to  be  held 
liable  for  a  loss  or  damage,  except  as  forwarders  only."  Upon 
the  left  margin  of  the  receipt  was  the  following :  '^  The 
United  States  Express  Company  will  forward  bank  notes, 
gold  and  silver,  merchandise  and  packages,  and  collect  notes, 
drafts  and  accounts,  daily,  between  New  York,  Philadelphia, 
Boston,  Albany,  Buffalo,  Dunkirk,  Cleveland,  Detroit,  Day- 
ton, Cincinnati,  Sandusky,  Toledo,  Chicago,  Bock  Island,  St. 
Louis,  Iowa  City,  Kansas  City,  Omaha  City,  and  other  princi- 
pal towns  and  cities  of  the  west  and  south-west,  California 
and  Europe."  No  charges  were  paid.  The  clerk  who 
received  and  receipted  the  package  was  sworn  as  a  witness  for 
defendant,  and  testified  that  he  had  no  distinct  recollection  of 
the  occurrence  further  than  that  the  plaintiff  brought  a  package 
of  money  there  to  send  to  Georgia,  and  that  he  receipted  it 
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and  billed  it  to  Buffalo,  which  was  then,  by  a  regulation  of 
the  company,  a  rebilling  office ;  that  when  he  received  the 
package  and  receipted  it,  he.  made  an  entry,  containing  the 
transaction,  in  the  book  of  the  company.  This  entry  defend- 
ant offered  in  evidence,  claiming  that,  in  the  absence  of  the 
original  receipt,  it  afforded  some  evidence  of  the  terms  upon 
which  the  package  was  received  and  forwarded.  Upon  objec- 
tion it  was  excluded,  and  the  defendant  excepted.  Defendant 
proposed  to  prove  that  it  was  the  practice  of  the  office  to  enter 
the  fact  in  the  book,  in  cases  where  they  were  to  make  collec- 
tions, and  that  in  this  instance  there  was  no  entry  of  redemp- 
tion or  collection,  which  offer  was  objected  to  and  rejected, 
and  defendant  excepted.  The  defendant  proved  that  it  had 
no  route  south  of  New  York,  and  proved  by  an  entry  in  the 
books  of  Adams  Express  Company,  that  the  package  in  ques- 
tion was,  on  the  14th  of  December,  1858,  forwarded  by  that 
company  from  New  York  to  Augusta,  Georgia.  The  evidence 
being  closed,  the  defendant  moved  that  the  complaint  be 
dismissed  upon  the  ground  that  it  did  not  appear  by  the 
receipt  that  the  defendant  undertook  to  carry  the  money  to 
the  Bank  of  Dalton,  Georgia,  and  return  the  proceeds  as 
alleged  in  the  complaint.  The  motion  was  denied  and  the 
defendant  excepted.  The  defendant  then  insisted  that,  by  the 
terms  of  the  receipt,  its  obligation  was  simply  that  of  a  for- 
warder, and  that  upon  the  face  of  the  receipt  it  appeared  that 
the  company  had  no  route  south  of  New  York,  and  asked 
the  court  to  charge  the  jury  that  if  they  believed  that  the 
defendant  delivered  the  package  to  Adams  Express  Company 
in  the  city  of  New  York  on  the  14th  of  December,  1858, 
that  its  obligation  as  a  carrier  was  then  ended.  The  court 
ruled  to  the  contrary,  "  because  "  (as  the  court  stated) "  here  is 
an  express  company  receiving  a  package  and  giving  a  receipt 
to  carry  it  through  to  Dalton,  Georgia ;"  to  which  ruling  the 
defendant  excepted.  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $1,205.34.  The  case  and  exceptions  were 
ordered  to  be  heard^  in  the  first  instance,  at  the  General 
Term. 
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Oeo.  N.  Kennedy  for  the  appellant.  The  parol  evidence 
of  what  took  place  at  time  of  delivery  of  package  was  compe- 
tent to  explain  receipt.  (^Quimby  v.  Vanderbiltj  17  N.  T., 
806.)  Defendant,  in  refusing  to  account  for  the  property, 
was  liable.  {Muechamp  v.  Lcmcaster  cmd  Preston  Junction 
Hadlway  Co.y  8  Mees.  &  Wels.,  421 ;  Watson  v.  Ambergate 
Baihoay  Co.^  3  Eng.  L.  &  Eq.  K.,  497.)  An  undertaking  by 
a  common  carrier  to  forward  makes  him  liable  for  delivery  at 
place  of  destination.  {Sohnoder  v.  S,  H.  H.  Co.y  5  Duer, 
66 ;  Cknslerman  v.  Am.  Ex.  Co.^  2  Amer.  R.,  122.)  Plain- 
tiff was  induced  to  believe,  by  acts  of  defendant's  agent,  that 
it  carried  through.  {FairchUd  v.  Slocum^  19  Wend.,  329 ; 
Weed  V.  Ths  Saratoga  Railroad  Co.^  19  Wend.,  534 ;  Van 
Santwoord  v.  8t  John^  6  Hill,  161 ;  Hwrt  v.  Renssetaer  a/nd 
Saratoga  R.  R.y  4  Seld.,  37 ;  Judson  v.  TT.  R.  R.  Oo.j  6 
Allen,  489 ;  2  Bedfield  on  Railways,  22,  93.)  Defendant  is 
to  be  regarded  as  a  common  carrier.  {Sweet  v.  Ba/mey^  23 
N.  Y.,  835.)  It  cannot,  by  notice  or  exception  in  a  receipt, 
exempt  itself  from  liability  for  negligence.  {Belger  v.  Am. 
JEsc.  Co.^  51  Barb.,  69 ;  BucTdamd  v.  Adams  Ex.  Co.y  97  Mass., 
124.) 

Sherman  S.  Rogers  for  the  respondent.  The  entiy  made 
by  defendant's  agent  was  competent  evidence.  ( Chiy  v.  Mead^ 
22  N.  Y.,  462 ;  Ma/rely  v.  Shvltz^  29  id.,  346 ;  Brovm  v. 
Jonee^  46  id.,  400 ;  Halsey  v.  Sinsehaugh,  15  id.,  485  ;  Een- 
nedy  v.  OrandaU^  3  Lansing,  3 ;  Busseli  v.  Hudson  R.  R. 
Co.^  17 17.  Y.,  134.)  Defendant's  contract,  at  most,  was  to 
carry  over  its  own  route,  and  at  the  terminus  deliver  for  fur- 
ther carriage  to  some  other  responsible  carrier.  ( Van  Sant- 
voord  V.  SL  John,  6  Hill,  157 ;  Gould  v.  Chapin^  20  N.  Y., 
260 ;  McDonald  v.  Western  R.  J2.,  34  id.,  497 ;  Hempetead 
V.  JS'.  r.  Central  R.  R.  Co.,  28  id.,  485 ;  DUlon  v.  HT.  T. 
andE.  R.  R.y  1  Hilton,  231 ;  Wright  v.  Boughton,  22  Barb., 
561 ;  NvUing  r.  Conn.  River  R.  R.  Co.,  1  Gray,  502 ; 
Elmore  v.  Naugatuck  R.  R.  Co.,  23  Conn.,  457 ;  Parsons' 
Merc.  Law,  218 ;  Edwards  on  Bailments,  504.) 
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Gray,  0.  That  the  defendant's  ronte  from  Chicago  in  the 
direction  of  Dalton,  Ga.,  terminated  at  the  city  of  New 
York,  was  an  undisputed  fact,  and  if  it  had  been  neces- 
sary to  prove  that  the  plaintiff,  at  the  time  of  leaving 
his  package  with  the  defendant,  knew  that  fact,  and  that  the 
defendant  had  no  interest  in  or  control  over  any  roate 
between  New  York  and  Dalton,  the  evidence  was  quite 
sufScient  to  justify  such  a  finding.  The  fact  that  the  defend- 
iant,  within  four  days  after  the  receipt  of  the  package, 
delivered  it  to  the  Adams  Express  Company  to  be  forwarded 
as  directed,  does  not  seem  to  have  been  questioned  at  the 
trial,  nor  was  any  question  made  as  to  the  responsibility  of 
that  company.  All  these  facts  were  substantially  conceded 
by  the  learned  judge  at  the  circuit,  who  refused  to  recognize 
the  general  principle  that  the  obligation  of  an  express  com- 
pany is  simply  to  carry  safely  to  the  end  of  its  own  route  and 
then  deliver  its  freight  in  the  condition  in  which  it  was 
received  to  the  next  carrier  upon  the  line  with  proper  direc- 
tions (see  2d  Hedfield  on  Law  of  Railways,  4th  ed.  sub.  14 
of  §  169,  p.,  23,  as  applicable  to  this  case),  ^^  because,"  as  he 
said,  ^^  here  is  an  express  company  receiving  a  package  and 
giving  a  receipt  to  carry  it  through  to  Dalton,  Georgia ; "  and 
upon  this  ground  alone  ke  placed  the  plaintiff's  right  to 
recover.  Such  was  not  the  language  of  the  receipt;  the 
undertaking  was  to  forward  the  package  (not  to  carry  it)  to 
Dalton,  and  by  the  terms  of  the  receipt  its  liability  was 
expressly  limited  to  that  of  a  forwarder.  If,  therefore,  its 
language  can  be  construed  into  an  undertaking  to  do  other- 
wise than  forward,  or,  in  equivalent  language,  send  it  by 
another  safe  line  from  the  termination  of  its  own  line,  there 
should  be  something  in  the  surrounding  circumstances  indi- 
cative of  the  defendant's  intention  that  the  plaintiff  should 
understand  from  the  terms  of  the  receipt  that  it  intended  to 
become  liable  for  the  negligence  of  the  connecting  lines 
between  the  termination  of  its  own  line  and  Dalton,  in 
which  it  had  no  interest  and  over  which  it  had  no  control. 
There  was  not  even  evidence  that  there  were  competing  lines 
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between  Chicago  and  Dalion,  or  any  circnmBtance^  however 
slight,  contributing  to  the  establishment  of  any  motive  or 
interest  which  could  have  prompted  snch  an  undertaking. 
The  charges  from  Chicago  to  Dalton  were  not  paid,  as  in  the 
case  of  Weed  v.  The  Saratoga  and  Schenectady  RoAJ/road 
Ccmpany  (19  Wend.,  635),  and  if  the  cotemporaneous  entry 
of  the  transaction,  made  in  the  defendant's  books,  had  not 
been  erroneously  rejected  {Barker  v.  The  N.  Y.  C.  R.  R.  Oo.j 
M  N.  Y.,  599),  it  would  have  appeared  that  the  defendant's 
only  charge  for  its  services  was  one  dollar,  a  moderate  price 
for  transmitting  the  package  over  its  own  line  from  Chicago 
to  its  termination  in  New  York.  It  was  urged  that,  by  a 
just  interpretation  of  the  language  of  the  receipt,  it  was 
apparent  that  the  defendant's  engagement  was  to  carry  the 
package  to  Dalton,  present  it  at  the  bank  for  redemption,  and 
receive  and  return  the  proceeds,  and,  if  it  was  not  redeemed, 
to  return  the  package.  The  original  receipt  was  not  produced. 
Secondary  evidence  of  its  contents  furnished  by  the  plaintiff 
was  its  substitute,  the  accuracy  of  which  was  not  conceded 
by  the  defendant.  If  the  secondary  evidence  is  susceptible 
of  the  construction  the  plaintifE  claims  for  it,  the  court 
erred  in  not  permitting  the  defendant  to  prove  the  contents 
of  the  cotemporaneous  entry  of  the  transaction,  in  which  it 
did  not  appear  that  the  contents  of  the  package  was  received, 
and  to  be,  by  the  defendant,  presented  for  redemption,  in  con- 
nection with  the  evidence  offered  of  the  custom  of  the  office, 
whenever  the  company  was  to  make  collections,  to  enter  that 
fact  on  its  book  as  a  part  of  the  transaction ;  all  this  had  a 
bearing  as  to  the  accuracy  of  the  copy  of  the  receipt  pro- 
duced by  the  defendant.  But  assuming  the  copy  to  have 
been  accurate,  the  plaintiffs  construction  of  it  cannot  b^  sus^ 
tained.  The  package  was  directed  to  the  Bank  of  Bolton ; 
the  undertaking  was  to  forward  it  to  that  bank,  who,,  by  the 
direction  upon  the  package,  was  made  its  cansignee.  The 
apparent  object  of  the  consignment  was  the  redemption  of 
the  currency  contained  in  it ;  redeeming  it  or  seeing  to  its 
redemption  was  a  trust  confided  to  the  consignee.     My 
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conduflion  is  that,  by  the  contract,  Uie  defendant  undertook 
to  carry  the  package  over  its  own  line  and  to  forward,  or,  in 
equivalent  language,  send  it  from  the  termination  of  its  line, 
in  the  same  condition  it  was  received,  by  a  connecting  route ; 
all  of  which  was  done  by  the  safe  delivery  of  the  package  to 
the  Adams  Express  Company  with  proper  directions.  Upon 
this  ground,  as  well  as  for  the  errors  stated  in  rejecting  evi- 
dence offered  by  the  defendant,  the  order  granting  a  new 
trial  should  be  affirmed,  and  judgment  absolute  ordered  in 
favor  of  the  defendant,  with  costs  to  be  adjusted. 

Hunt,  C.  The  written  receipt  of  the  company  was  given 
in  evidence,  by  which  the  contract  of  carriage  was  established. 
The  defendant  then  offered  to  read  in  evidence,  an  entry 
subsequently  made  by  its  clerk  in  the  books  of  the  com- 
pany, as  evidence  of  what  the  contract  was.  The  judge  pro- 
perly excluded  the  evidence.  Memoranda  of  facts,  or  circum- 
stances, made  by  a  witness  at  the  time  of  the  occurrence  of  a 
given  transaction,  are  sometimes  permitted  to  be  given  in  evi- 
dence, to  show  the  existence  of  such  facts  or  circumstance& 
Thus  in  March/  v.  Sh^dt8  (29  N.  Y.,  346),  the  offer  was  to  read 
a  memorandum  of  the  width  of  the  flush  boards  on  a  certain 
dam,  which  was  a  specific  fact,  material  to  the  issue.  In 
Guy  y.  Mead  (22  id.,  462),  the  offer  was  to  show  that,  at  a 
given  time,  a  certain  indorsement  of  forty  dollars  was  not  on 
the  note,  that  being  a  material  fact  for  the  consideration  of 
the  jury.  In  Barker  v.  iT.  Y.  C.  JR.  B.  (24  id.,  599),  a  con- 
ductor was  allowed  to  read  an  entry,  made  by  him,  of  the 
arrival  of  the  train  at  Syracuse,  at  a  time  named.  (See  1 
Grenl.  Ev.,  §  436,  etc.)  It  is  quite  likely  that  this  entry  was 
competent  to  be  read,  to  show  that  a  parcel  had  then  been 
leceived,  if  that  fact  had  been  in  doubt,  or  to  show  the  date 
of  the  transaction,  or  the  like.  This  was  not  the  purpose  for 
which  it  was  offered.    '^  The  defendants'  counsel  claimed  tliat 
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in  the  absence  of  the  original  receipt  (a  copy  having  been  pro- 
duced) it  conld  be  some  evidence  in  regard  to  it."  This  means, 
that  the  subsequent  entry  by  a  clerk  should  be  received  as 
evidence  to  show  that  the  real  contract  was  different  from  the 
written  one  produced  before  the  court  If  the  entry  sustained 
the  written  contract,  as  proven  by  the  plaintiff,  it  was  quite 
unnecessary.  The  defendant  was  not  called  upon  thus  to 
strengthen  its  opponent's  case.  The  preliminaries  of  loss 
and  comparison  having  been  proved,  the  copy  was  legally  of 
as  high  an  order  of  proof  as  would  have  been  the  original. 
The  entry  could  only  be  important,  as  evidence,  to  weaken  or 
to  alter  the  written  contract  already  established.  No  case  can 
be  found,  I  imagine,  nor  any  dictum,  which  would  authorize 
its  admission  for  that  purpose. 

The  principal  question  arises  upon  the  construction  of  the 
contract.  The  defendant,  being  of  the  class  of  common 
carriers  known  as  an  express  company,  undertook  with  the 
plaintiff  to  "  forward  to  Dalton,  Georgia,  for  redemption,"  a 
package  of  currency,  amounting  to  $900,  and  it  is  to  be 
liable  "  as  forwarders  only."  The  company,  it  is  said,  had  no 
means  of  its  own  to  transport  this  money  farther  than  the 
city  of  New  York.  This  fact,  however,  was  not  made  known 
to  the  plaintiff.  On  the  contrary,  it  expressly  assumed,  in 
its  contract  with  him,  the  same  obligation  upon  the  contract 
from  New  York,  southerly,  as  from  Chicago  to  New  York. 
It  does  do  not  say  to  the  plaintiff  that  I  will  carry  your  pack- 
age to  New  York,  and  from  thence  I  will  forward  it  by  some 
responsible  company  to  Dalton.  It  assumes  the  same  obli- 
gation throughout  the  whole  distance,  to  wit,  *^  to  forward  to 
Dalton."  The  receipt  on  the  margin  expressed  the  same  idea. 
"  The  United  States  Express  Company  will  forward  bank 
notes,  gold,  *  *  *  and  collect  notes  a;id  accounts,  daily, 
between  New  York  *  *  *  Philadelphia  *  *  *  Cin- 
cinnati *  *  *  and  other  principal  cities  of  the  west  and 
south-west."  No  distinction  is  made  between  its  duty  in 
carrying  to  New  York  and  other  cities  of  the  south  and  west. 
It  "will  forwar(f"  to  each   place.    It  is  conceded  by  the 
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defendant's  counsel  that  its  liability  to  New  York  is  that 
of  a  carrier,  and  that  it  is  sufficiently  expressed  by  the  engage- 
ment to  ^'  forward  "  the  package,  and  that  it  is  not  qualified 
by  the  expression  that  it  is  to  be  liable  as  forwarder 
only.  There  is  no  propriety  in  giving  to  this  word  two  dif- 
ferent meanings.  It  is  the  general  rule  that  a  word,  when 
repeated  in  the  same  sentence  or  the  same  coimection,  is  to  bear 
the  same  signification.  It  would  certainly  be  a  violent  assump- 
tion to  impute  different  meanings  at  the  same  time  to  a  word 
when  used  bat  once  in  a  sentence.  When  the  defendant 
undertakes  to  forward  this  package  from  Chicago  to  Dalton,  it 
is  a  single  contract.  This  contract  is  denoted  by  a  single 
word,  and  that  is  the  same  throughout  the  distance. 
Although  it  was,  in  fact,  an  extension  of  its  liability  beyond 
its  own  line,  I  am  satisfied  that  the  defendant,  by  the 
words  made  use  of,  undertook  and  assumed  to  carry  and 
deliver  this  package  to  its  destination  in  Georgia.  {Head  v. 
Spauldinffj  5  Bosw.,  395 ;  Plcice  v.  Union  Ex.  Co,^  2  Hilt.,  19 ; 
Am.  Ex,  Co.  V.  Ha/iny  21  Ind.  R.,  4 ;  Wa/reham  Ba/nk  v.  BvH^ 
5  Allen,  113 ;  Weed  v.  Sch.  c&  Sar.  R.  R.,  19  Wend.,  534 ; 
Quimby  v.  VanderUU,  17  N.  Y.  R.,  306 ;  Webber  v.  O.  W. 
Railway  Co.,  3  H.  &  C,  771.) 

The  defendant  undertook  to  carry  this  package  of  money 
to  Dalton  for  a  special  purpose ;  to  wit,  for  the  redemption 
of  the  same  by  the  bank  issuing  it.  This  was  a  part  of  the 
recognized  business  of  an  express  company.  As  conducted 
and  arranged  in  the  present  day,  the  carrier  does  much  more 
than  the  unintellectual  routine  acts  to  which  the  business 
was  formerly  confined.  He  is  now  the  skillful,  reflecting,  con- 
fidential agent  of  the  employer.  A  valuable  case  of  jewelry 
is  entrusted  to  the  carrier  for  transportation,  but  only  to  be 
delivered  upon  one  of  two  conditions ;  to  wit,  that  tiie  con- 
signee pays  the  value  thereof  in  cash,  or  that  the  carrier  is 
satisfied  that  he  is  perfectly  responsible  for  the  amount.  The 
carrier  is  entrusted  vrith  the  collection  of  a  note,  payable  at 
a  distant  point,  and  of  which  an  important  part  of  the  value 
arises  from  its  indorsement  by  a  responsible  man.     The  duty 
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of  the  carrier  is  first  to  present  the  note  to  the  maker  or  at 
the  place  indicated.  If  paid,  the  money  is  to  be  transmitted 
to  the  employer.  If  not  paid,  the  further  duty  of  protest  and 
notice  to  the  indorser  devolve  upon  the  carrier.  These  are 
now  every-day  contracts  with  express  companies,  are  well 
understood,  and  are  expressed  by  a  single  word.  In  the  case 
before  us  the  contract  is  of  a  similar  character.  The  carrier 
is  informed  that  the  plaintiff  has  bank  notes  issued  by  a  bank 
in  Georgia,  which  he  wishes  to  have  presented  for 
redemption.  The  carrier,  for  a  compensation,  is  willing  to 
undertake  the  duty.  It  is  put  in  the  form  of  a  receipt,  and 
this  part  of  the  contract  is  shown  by  the  words  "  for  redemp- 
tion." Under  the  circumstances  detailed,  this  amounts  to  an 
agreement  to  present  this  currency  for  redemption,  to  return 
the  funds  to  the  plaintiff,  if  redeemed,  or  to  return  him  the 
notes,  with  the  evidence  of  the  refusal  to  pay  in  the  event  of 
non-payment.  The  bank  is  not  a  consignee.  To  deliver  to 
a  bank  its  own  notes,  and  not  require  the  equivalent,  would 
be  the  reverse  of  a  redemption.  The  essential  idea  of 
redemption  of  currency  is  that  the  party  issuing  it  is  a  debtor, 
and  is  called  upon  to  pay  his  debt  by  redeeming  the  notes  pre- 
sented. I  think  no  two  business  men  of  fair  un4erstanding 
would  disagree  as  to  the  meaning  of  this  contract,  and  I  doubt 
not  that  both  the  plaintiff  and  the  defendant,  at  the  time  of 
making  the  contract,  understood  it  to  be  as  I  have  explained  it. 
Upon  the  whole  case,  I  think  the  judge  at  the  circuit  was 
right,  that  the  order  for  a  new  trial  should  be  reversed,  and 
that  judgment  should  be  entered  for  the  plaintiff  upon  the 
verdict,  with  costs. 

Earl,  C,  concurs. with  Gray,  C,  upon  question  as  to  con- 
struction and  effect  of  contract,  but  differs  with  him  and 
concurs  with  Hunt,  C,  upon  the  question  as  to  the  compe- 
tency, as  evidence,  of  the  entry  upon  defendant's  books. 

For  aiBrmance,  Gray,  Earl,  Leonard,  GO. 

For  reversal,  Lon,  Ch.  0.,  Hunt,  0. 

Order  affirmed,  and  judgment  absolute  against  plaintiff, 
with  costs. 


' 


472  MoBB  V.  Bbnnett.  [May, 


Statement  of  case. 


John  H.  Mobb,  Appellant,  v.  Jahbb  Gobdon  Bennbtt, 

Respondent. 

n  constraing  a  publication  alleged  to  be  libelous,  the  scope  and  object  of 
the  whole  article  is  to  be  considered,  and  such  a  construction  put  upon 
its  language  as  would  naturally  be  given  to  it  The  test  is,  whether  in 
the  mind  of  an  intelligent  man  the  terms  of  the  article  and  the  language 
used  naturally  import  a  criminal  or  disgraceftil  charge. 

JBztrinsic  averments  are  not  necessary  where  the  words  used,  giving 
them  their  natural  construction,  tend  to  injure  the  reputation  of  the 
subject,  and  expose  him  to  hatred,  contempt  or  ridicula 

The  complaint  in  this  action  charged,  in  substance,  that  defendant  pub- 
lished an  article  wherein  the  writer,  after  stating  that  a  certain  woman 
was  a  prostitute,  alleged  that,  as  he  understood,  she  was  under  the  patron- 
age or  protection  of  the  plaintiff  The  complaint  alleged  that  this  chaige 
was  fklse  and  malicious,  and  tended  to  blacken  and  injure  plaintiflT's 
reputation,  and  expose  him  to  public  contempt  Plaintiff  was  nonsuited 
npon  the  ground  that  the  complaint  did  not  state  a  cause  of  action,  as  it 
contained  no  averment  that  the  publication  intended  to  charge  that  the 
prostitute  was  under  plaintiff's  protection  for  illicit  purposes. 

jB02ef,  error ;  that  the  intent  to  charge  a  criminal  patronage  or  protection 
was  manifest  in  the  publication;  the  complaint  was  sufficient,  therefore, 
without  such  averments. 

(Argued  Januaiy  4th,  1872;  decided  May  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  district,  reversing  an  order 
of  Special  Term  which  set  aside  a  nonsuit  and  granted  a  new 
trial,  and  dismissed  the  complaint  with  costs. 

The  action  was  for  an  alleged  libel  published  in  the  Kew 
York  Herald,  contained  in  a  letter  addressed  to  the  editor  of 
that  paper  by  Mrs.  Kimball,  widow  of  Lieut.-OoL  Kimball, 
deceased. 

The  writer,  after  referring  to  certain  matters  relating  to 
her  deceased  husband,  says : 

^^ Among  the  papers  referred  to  as  returned  to  me  are  my 
own  private  letters,  scattered  indiscriminately  among  the 
others,  and  returned  to  me  after  having  been  in  the  hands  of 
a  prostitute.  And  in  her  hands,  too,  are  other  household 
relics  that  are  sacred  to  a  wife.    I  find  that  I  cannot  obtain 
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them  except  through  a  long  litigation  by  the  public  adminiB- 
trator.  The  police  have  called  upon  the  woman,  and  she 
refuBed  to  give  up  anything  belonging  to  my  husband.  She 
is,  I  understand,  under  the  patronage  or  protection  of  a  Mr. 
More,  agent  of  the  Central  railroad,  who  has  also  employed 
the  orderly  of  my  late  husband." 

The  plaintiff,  in  his  complaint,  alleged  that  he  was  a  mar- 
ried man,  and  that  the  defendant  is  the  editor  and  proprietor 
of  the  New  York  Herald,  and  that  he  (plaintiff)  was  referred 
to,  intended,  and  designated  as  the  Mr.  More,  and  that  he 
was  thereby  charged  with  having  under  his  patronage  or 
protection  a  public  prostitute,  and  that  the  publication  was 
malicious  and  false,  and  tended  to  blaeken  and  injure  his 
reputation,  and  expose  him  to  public  hatred,  contempt,  etc. 

At  the  dose  of  the  evidence  upon  the  trial,  the  defendant's 
counsel  moved  to  dismiss  the  complaint,  on  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  motion  was  granted  and  defendant 
excepted. 

William  A.  Canrsen  for  the  appellant.  The  publication  was 
without  ambiguity  and  libelous  upon  its  face.  (Bouvier's, 
Die,  Libel,  6  Rep.,  125 ;  Oroop  v.  TUney,  3  Salk.,  226 ; 
Per  Bayly,  J.,  8  B.  and  C,  83 ;  Clement  v.  Chirrs^  9  B. 
and  C,  172 ;  Chv/r4sUa  v.  Himt,  2  B.  and  A.,  685 ;  BrydeU 
v.  Jone9^  4  M.  and  W.,  446 ;  Stede  v.  South/wick^  9  J.  K.,  215 ; 
Cooper  V.  Oreeiey^  1  Denio,  347,  861,  862 ;  Snyder  v. 
AndrewSj  6  Barb.,  48  ;  Perkins  v.  Mitchell^  81  Barb.,  461.) 
The  complaint  was  sufficient.  (Code,  §§  142,  159,  164 ;  1. 
Ohitty  on  Pleadings,  406,  407 ;  Wedey  v.  Bennett,  5  Abb., 
498 ;  Emign  v.  Shermcm^  14  How.,  439 ;  Hunt  v.  Bennett, 
19  N.  Y.,  178 ;  Dim  v.  Short,  16  How.,  322 ;  Bolton  v.  Hay- 
ward,.S  Modem.,  24 ;  Bolt  v.  Sethfidd,  6  Term.  R,  691.) 

Amasa  J.  Parker  for  the  respondent.  The  publication  is 
not  actionable  j>^  ee  (1  Kent.  Com.,  621,  630 ;  Ha/rrieon  v. 
StraUofi,  4  Esp.  Gas.,  218.)    Extrinsic  averments  were  there- 
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fore  necessary.  {Oruger  v.  H.  R,  B.  Co.,,  3  Kent,  301 ; 
Bartholomew  v.  BenUey,  15  Ohio,  670 ;  Sarrison  v.  EUng^ 

7  Taunt.,  431 ;  Miller  v.  Buckdoriy  2  Brolstr.,  10 ;  JPike  v. 
Van  Wormerj  6  How.,  171.)    Words  liable  to  two  different 

interpretations  must  be  construed  in  an  innocent  sense,  unless 
the  contrary  is  averred.  {Btttton  v.  Sa^mofiy  8  Modem.,  24 ; 
BoU  y.  Schofieid,  6  Tenn.,  691;  Townshend  on  Slander, 
§  142 ;  Bobmsan  v.  Jermyn^  1  Price,  11 ;  Bamett  v.  AUenj 

8  BL.  &  N.  376 ;  Bophina  v.  Beedle,  1  Oal.,  347 ;  Vaughn  v. 
Bavens,  8  John.,  109 ;  Crookshcmk  v.  Gray^  20  Johns.,  344 ; 
BvUock  V.  Keen^  9  Cow.,  30 ;  Boss  v.  Bouee^  1  Wend.,  475  ; 
Joraleman  v.  Pomeroy^  2  N.  J.,  271 ;  Oealing  v.  Morgan^ 
32  Penn.  St.  B.,  273 ;  and  other  cases  in  note  to  section  142 
of  Townshend  on  Slander.)  There  is  no  question  for  a  jury 
unless  the  injurious  meaning  is  alleged  in  complaint  and 
denied  in  answer.  {J^ott  v.  Stoddard^  38  Yt.,  25.)  Actions 
for  libel  are  not  to  be  encouraged ;  Alsop  y.  Alsop^  5  H.  & 
N.,  634 ;  Bennett  v.  WUUamaon^  4  Sand.,  67.) 

Hunt,  0.  The  plaintiff  has  received  a  scant  measure  of  jus- 
tice in  the  disposition  of  this  case.  The  defendant  was  allowed 
to  amend  his  answer  by  striking  out  those  parts  which 
admitted  the  publication  of  the  libel,  and  substantially  admit- 
ted it  to  be  a  libel.  The  plaintiff  was  refused  permission  to 
amend  his  complaint  by  adding  a  statement,  the  presence  of 
which  was  held  necessary  to  enable  him  to  prove  that  the 
publication  was  libelous.  For  want  of  such  a  statement  the 
plaintiff  was  thereupon  nonsuited,  and  an  allowance  of  $500 
was  granted  to  his  adversary  upon  a  trial  which,  to  judge 
from  the  report,  could  not  have  occupied  more  than  two  hours. 
The  nonsuit  was  set  aside  at  the  Special  Term,  but  was 
affirmed  upon  .an  appeal  to  the  General  Term  of  the  first 
district. 

The  complaint  charged  the  publication  of  a  letter  written 
by  Mrs.  Kimball,  set  forth  at  length,  in  which  she  charged, 
among  other  things,  that  letters  of  her  deceased  husband 
were  returned  to  her,  after  having  been  in  the  hands  of  a 
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prostitute ;  that  in  the  hands  of  this  prostitute  were  other 
relics  sacred  to  a  wife ;  that  the  police  had  called  upon  this 
woman  and  she  refused  to  give  up  anything  belonging  to  the 
writer.  The  letter  added :  "  She  (the  prostitute)  is,  I  under- 
stand, under  the  patronge  or  protection  of  a  Mr.  More,  agent 
of  the  Central  railroad."  The  plaintiff  alleges  that  this  charge 
respecting  himself  was  false  and  malicious ;  that  it  tended  to 
blacken  and  injure  his  reputation  and  expose  him  to  public 
contempt.  He  was  nonsuited  on  the  ground  that  he  did  not 
allege  that  the  publication  intended  to  charge  that  the  prosti- 
tute was  under  his  protection  for  illicit  purposes,  and  that 
therefore  his  complaint  stated  no  cause  of  action. 

In  my  judgment  no  man  can  read  this  statement  without 
understanding  it  to  contain  a  charge  that  this  woman  was  the 
kept  mistress  of  the  plaintiff.  To  state  that  Anne  Smith  is  a 
prostitute,  and  she  is  under  the  patronage  or  protection  of 
Mr.  More,  is  a  charge  that  she  is  kept,  protected  or  patronized 
for  the  purposes  of  prostitution.  That  a  loose  woman  is 
nnder  the  patronage  of  a  man  named,  is  a  technical  statement 
that  she  is  supported  by  him,  for  the  purpose  of  sexual  indul- 
gence. When  read  in  a  book  or  newspaper,  it  would  naturally 
have  this  only  meaning.  Add  to  this  that  the  charge  was 
false,  made  to  blacken  the  character  of  More,  and  the  state- 
ment is  plainly  within  the  law  of  libel.  No  one  would  under- 
stand this  statement  as  meaning  that  the  prostitute  was  an 
inmate  of  a  reformatory  institution,  and  that  Mr.  More  was 
one  of  its  supporters  and  thus  protected  and  patronized  her* 
Such  a  meaning  to  the  words  is  possible,  but  it  is  most  unna- 
tural and  forced.  That  any  intelligent  man  would  so  under- 
stand the  charge  would  exhibit  a  degree  of  charity  and 
kindness  of  heart  not  often  found  in  this  censorious  world. 

In  Cooper  v.  Greeley,  (1  Denio,  368),  the  rule  is  thus  laid 
down  by  Jewbtp,  J. :  "  It  is  the  duty  of  the  court  in  an  action 
for  a  libel  to  understand  the  publication  in  the  same  manner 
that  others  would  naturally  do.  The  construction  which  it 
behooves  a  court  of  justice  to  put  on  a  publication  which  is 
alleged  to  be  libelous,  is  to  be  derived  as  well  from  the  expres* 
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Bion  used  as  from  the  whole  scope  and  apparent  object  of  the 
-writer."  To  this  rule  he  cites  various  authorities.  I  under^ 
stand  the  principle  to  be  there  correctly  laid  down,  to  wit,  the 
scope  and  object  of  the  whole  article  is  to  be  considered, 
and  such  construction  put  upon  its  language  as  would  natu- 
rally be  givren  to  it.  That  case  afforded  a  good  illustration  of 
the  rule.  Mr.  Cooper  had  sued  Mr.  Greeley  for  a  libel.  The 
defendant  in  his  newspaper,  in  commenting  on  the  proceeding 
says :  ^^  There  is  one  comfort  to  sustain  us  under  this  terrible 
dispensation.  Mr.  Cooper  will  have  to  bring  his  action  to  trial 
somewhere.  He  will  not  like  to  bring  it  in  New  York,  for 
we  are  known  here,  nor  in  Otsego,  for  he  is  known  there." 
Another  action  was  brought  for  the  libel  contained  in  the  last 
sentence  quoted,  which  it  was  alleged  intended  to  charge  that 
the  plaintiff  was  in  such  bad  repute  in  Otsego  county  that  he 
would  not  like  to  bring  a  suit  there.  The  question  came  up 
on  demurrer,  and  the  declaration  was  held  good.  The 
opinion  to  which  I  have  referred  is  an  elaborate  one,  review- 
ing all  the  cases  upon  the  subject. 

In  the  case  of  Stone  v.  Cooper  (2  Denio,  293),  an  award  had 
been  made  against  another  editor,  who,  in  speaking  of  it,  said, 
in  his  paper:  "The  money  will  be  forthcoming  on  the  last 
day  allowed  by  the  award,  but  we  are  not  disposed  to  allow 
him  to  put  it  into  Wall  street  for  shaving  purposes  before  that 
period."  On  demurrer,  this  was  held  not  to  be  libelous,  on 
the  ground  that  it  fairly  meant  that  the  money  was  to  be 
used  in  Wall  street  in  buying,  at  a  discount,  existing  securi- 
ties, and  that  such  purchase  was  neither  illegal  nor  disreputa- 
ble. Both  cases  were  decided  upon  the  principle  that  the 
language  is  to  be  construed  fairly  and  naturally.  It  is  not 
enough  that  a  critic  or  a  malignant  may  torture  the  expressions 
into  a  charge  of  a  criminal  or  disgraceful  act.  Nor  is  it 
enough,  on  the  other  hand,  that  a  possible  and  far-fetched  con- 
struction may  find  an  inoffensive  meaning  in  the  language. 
The  test  is  whether,  to  the  mind  of  an  intelligent  man,  the 
enor  of  the  article  and  the  language  used  naturally,  import  at 
criminal  or  disgraceful  charge.     In  this  case,  the  letter  is  cen- 
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Borious  and  fault-finding.  Its  object  seems  to  have  been  to 
show  the  injuries  the  writer  had  received  from  those  who  had 
been  near  her  late  husband  at  the  time  of  his  death.  In  addi- 
tion to  what  has  been  already  stated,  it  alleged  that  money 
was  contributed  unnecessarily  and  misapplied ;  that  the  watch, 
the  horse,  and  other  articles  of  her  husband  had  never  been 
accounted  for  to  her ;  that  she  was  then  trying  to  get  even 
her  little  dog  from  the  police ;  that  her  own  private  letters 
had  been  scattered  among  others  indiscriminately,  and  returned 
to  her  after  being  in  the  hands  of  a  prostitute ;  that  in  the 
hands  of  this  prostitute  are  other  relics  sacred  to  a  wife,  which 
she  can  only  obtain  through  a  long  litigation ;  that  the  police 
have  called  upon  this  woman,  who  refuses  to  give  up  to  her 
anything  belonging  to  her  husband ;  and  that  she  (this  woman, 
this  prostitute,  who  has  done  these  things)  is  understood  to 
be  under  the  patronage  or  protection  of  a  Mr.  More,  of  the 
Central  railroad,  who  has  also  employed  the  orderly  of  her 
late  husband.  The  suggestion  that  this  language  does  not,  of 
itself,  impute  a  charge  that  Mr.  More  keeps  this  prostitute  as 
his  mistress,  because  she  may  be  under  his  protection  as  a 
member  of  some  reformatory  institution  managed  by  him,  is 
extravagantly  far-fetched,  and  is  hostile  to  the  whole  tenor  of 
the  communication.  The  charge  that  she  is  under  the  patron- 
age of  Mr.  More  is  the  culmination  of  the  accusations  pre- 
ceding, and  was  plainly  intended  to  charge  a  criminal  patron- 
age or  protection.  Every  man  or  woman  who  read  it  must 
have  understood  such  to  be  its  meaning. 

Words  which  are,  of  themselves,  actionable ;  which,  in  tlieir 
natural  construction,  tend  to  injure  the  memory  of  the  dead, 
or  the  reputation  of  one  alive,  and  expose  him  to  hatred,  con- 
tempt or  ridicule,  need  no  averment  that  they  were  intended 
to  impute  such  offence.  It  is  only  where  the  words  do  not,  of 
themselves,  fairly  chaige  the  offence,  that  extrinsic  averments 
are  necessary.    {Cooper  v.  Oredey^  1  Denio,  361 ;  CrosweU  v. 
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Weedj  25  Wend.,  621.)  In  my  opinion,  the  complaint  was 
sufficient,  and  the  canse  of  action  was  fairly  made  out.  I  am 
for  reversal  and  new  trial. 

All  concur,  Leonard,  0.,  not  sitting. 

Judgment  reversed. 


184  372  Lemax  B.  Hotoheiss,  Kespoudent,  v.  Charles    Mosheb, 

48   478  impleaded,  etc..  Appellant. 

(ol70  neo  ^  '       J     rr 

A  certificate  of  deposit  issued  by  a  bank  is  not  a  contract  but  an  evidenoe 
of  debt ;  it  is  in  the  nature  of  a  receipt,  and  parol  evidence  is  admissible 
to  explain  it,  the  same  as  in  case  of  a  receipt 

Plaintiff  paid  to  defendants,  who  were  bankers,  the  amount  of  certain  notes 
held  by  them,  which  were  guaranteed  by  him,  for  the  purpose  of  taking 
up  the  same ;  the  notes,  being  made  payable  at  defendants'  bank,  were 
left  with  them  for  collection.  As  a  voucher  of  the  transaction,  defend- 
ants delivered  to  plaintiff  a  certificate  of  deposit  for  the  amount  paid  for 
the  notes.  In  an  action  of  trover  for  the  conversion  of  the  notes, — HM^ 
that  the  referee  was  Justified  in  finding  that  the  certificate  was  a  voucher 
that  plaintiff  had  paid  the  money  for  the  notes,  thus  givhig  it  the  charac- 
ter and  effect  ascribed  to  it  by  defendants.  He  was  also  Justified  in 
refusing  to  find  that  the  money  paid  was  a  deposit 

When  the  fiicts  which  constitute  a  transaction  are  stated  in  detidl  in  a 
referee's  report,  his  finding  as  to  their  effect  is  a  conclusion  of  law. 

Plaintiff,  as  a  witness  for  himself,  was  asked  to  state  what  notes  he  had 
guaranteed.  He  answered  from  a  written  memorandum  fiimished  him 
by  defendants.  Held,  that  the  question  was  proper,  as  it  simply  called 
for  a  description  merely,  not  the  contents  of  the  notes,  and  that  the 
memorandum,  as  an  admission  of  defendants,  was  proper  evidence. 

In  an  action  of  trover  for  the  conversion  of  a  written  obligation,  the  defend- 
ant is  supposed  to  have  it  in  his  possession  or  under  his  control,  and  no 
notice  to  produce  it  upon  the  trial  is  necessaiy  to  enable  plaintiff  to  give 
parol  evidence  as  to  its  contents ;  the  action  itself  is  notice. 

M.,  one  of  the  defendants,  as  a  witness  for  them,  was  asked  to  state 
whether,  if  the  notes  had  been  left  for  collection,  they  would  have  been 
placed  to  collection  account ;  also,  whether,  if  the  money  had  been  paid 
to  the  bank  for  the  notes,  he  would  have  given  a  certificate  of  deposit 
Hddf  that  the  question  was  purely  hypothetical,  and  the  evidence  was 
properly  excluded. 

(Argued  January  5, 1872;  decided  May  term,  1872.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  seventh  judicial  district,  affirming  a 
judgment  in  favor  of  the  plaintiff  entered  on  the  report  of  a 
referee. 

The  action  is  to  recover  for  the  conversion  of  five  promis- 
sory notes,  amounting  to  about  $800. 

The  referee  found  that  on  the  5th  of  September,  1857,  the 
defendant  held  eleven  promissory  notes,  amounting  together 
to  $2,324.64,  the  collection  of  which  was  guaranteed  by  the 
plaintiff  and  discounted  by  the  defendants,  the  said  five 
notes  mentioned  in  the  complaint  being  a  part  thereof ;  that 
the  plaintiff  was  a  depositor  with  the  defendants,  and  on  that 
day  his  account  as  a  depositor  was  stated  by  the  defendants, 
and  a  balance  of  $1,104.53  was  found  due  to  the  plaintiff  on 
that  account,  for  which  the  defendants  delivered  him  their 
certificate  that  he  had  deposited  that  amount  with  them,  and 
that  it  bore  interest  at  seven  per  cent  per  annum.  The  amount  - 
due  on  the  said  notes  was  also  then  reckoned  up  and  stated. 
That  on  the  same  day  the  defendants  requested  the  plaintiff 
to  obtain  the  money  and  take  up  the  said  notes  guaranteed 
by  him,  none  of  which  were  then  due,  except  one  for  $70.86 
falling  due  that  day,  which  was  to  be  deducted ;  and  the 
defendants  agreed  to  pay  to  the  plaintiff,  for  obtaining  the 
money,  the  sum  often  dollars.  That  the  plaintiff  procured  $1 ,100 
in  cash,  a  check  of  fifty  dollars,  and  a  certificate  of  deposit  with 
the  defendants  for  fifteen  dollars,  and  paid  the  same  to  the 
defendants  to  take  up  and  purchase  the  said  notes  and  extinguish 
his  liability  as  guarantor  thereof,  and  received  from  the  defend- 
ants a  paper  vaU'Clmig  that  he  had  paid  them  for  said  notes. 
That  the  notes  were  not  actually  delivered  to  the  plaintiff, 
and,  without  having  been  in  his  actual  possession  after  such 
payment,  were  left  with  the  defendants  for  collection  as  they 
fell  due,  the  said  notes  being  made  payable  at  the  defendants' 
bank.  That  the  defendants  failed  about  the  12th,  and  made  a 
general  assignment  for  the  benefit  of  their  creditors  about  the 
22d  of  September,  1857. 

That  the  defendant  Cole,  on  the  12th  September,  1857, 
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delivered  five  of  the  said  eleven  notes  to  the  plaintiff;  but 
the  remaining  five  notes  mentioned  in  the  complaint,  the 
defendant  Mosher,  on  the  9th  of  September,  1857,  trans- 
ferred to  the  Bank  of  Lima,  as  secarity  for  a  note  of  the 
defendants  discounted  at  that  bank  and  afterward  surrendered 
to  them.  That  the  certificate  and  voucher  were  never  sur- 
rendered by  the  plaintiff  to  the  defendants,  but  the  plaintiff 
once  offered  to  leave  it  wilJi  Mosher  but  he  declined  to 
receive  it. 

The  referee  found,  as  conclusions  of  law,  that  the  plaintiff 
paid  to  the  defendant  the  full  amount  of  the  ten  notes  guaran- 
teed by  him  as  the  purchase  price  of  the  said  notes  which 
were  sold  to  him  by  the  defendants ;  that  there  had  been  a 
demand  and  refusal  of  the  notes ;  and  that  the  plaintiff  have 
judgment  for  $895.    The  counsel  for  the  defendant  Mosher  j 

excepted  to  each  of  the  said  conclusions  of  law.  He  also 
requested  the  referee  to  find  "  that  at  the  time  the  plaintiff 
made  the  deposit,  on  or  about  the  5th  of  September,  1857,  he 
took  from  the  defendants  a  certificate  of  deposit  in  the  usual 
form  for  the  amount  so  left  or  deposited,  payable  on  demand, 
with  interest  at  seven  per  cent,"  but  the  referee  refused  so 
to  find  or  decide  otherwise  than  is  in  his  report  stated ;  the 
counsel  for  the  defendants  duly  excepted  to  such  refusal.  It 
appeared  from  the  evidence  that  when  plaintiff  paid  the 
money  for  the  notes,  the  defendant  Mosher  suggested  to  him 
that  he ,  had  better  take  a  "  voucher ; "  that  ]\i[osher  then 
made  out  and  delivered  a  certificate  that  the  plaintiff  had 
deposited  with  them  $1,100,  the  sum  then  paid  to  the  defend- 
ants. There  was  no  provision  in  the  certificate  for  the  pay- 
ment of  interest.  Judgment  was  entered  for  the  plaintiff 
upon  the  report  of  the  referee. 

jE  Lofphmn,  for  the  appellant.  A  party  cannot  by  parol 
contradict  or  vary  a  written  contract.  {Ely  v.  jBUlboumej  6 
Den.,  514 ;  Da/rgm  v.  Irelandj  14  N.  T.,  322.) 


H.  O.  Che%ebrOy  for  the  respondent. 
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Lbonabd,  G.  It  appears  from  the  evidence  that  there  was 
an  agreement  on  the  5th  of  September,  1857,  to  take  up  cer- 
tain notes  held  by  the  defendants,  the  collection  of  which  had 
been  guaranteed  by  the  plaintiff.  The  interest  was  computed, 
and  the  amount  due  on  that  day  ascertained  and  settled  by 
the  parties.  On  the  same  day  the  amount  due  by  the 
defendants  to  the  plaintifE  for  deposits  was  also  stated,  and  the 
plaintiff  then  procured  and  paid  to  the  defendants  the  sum 
required,  in  addition  to  what  the  defendants  owed  him,  to  pay 
for  the  notes  so  purchased.  The  agreement  was  then  under- 
stood to  be  consummated,  and  the  title  to  the  notes  to  be 
▼ested  in  the  plaintiff,  but,  for  his  accommodation,  they 
remained  at  the  banking-house  of  the  defendants,  where  they 
were  all  of  them  payable,  so  that  they  might  be  conveiiiently 
found  by  the  makers  at  maturity.  Nothing  appears  to  dis- 
turb the  conclusiveness  of  the  arrangement,  except  the  certifi- 
cate that  the  money  paid  by  the  plaintiff  had  been  deposited 
by  him  with  the  defendants.  It  is  claimed  that  the  taking  of 
the  certificate  as  for  money  deposited  is  not  consistent  with  a 
title  to  the  notes.  The  proper  voucher  would  have  been  a 
receipt  for  the  notes,  the  subject  for  which  the  plaintiff 
alleges  that  he  paid  his  money.  The  inference  from  the 
delivery  and  receipt  of  the  certificate  is  met  by  the  plaintiff 
by  the  agreement  that  he  should  take  up  the  notes,  and  its 
performance  on  his  part,  and  by  the  fact  that  the  defendants 
did  deliver  to  him  th§  larger  part  of  the  notes  in  amount,  at 
a  subsequent  date,  as  in  part  performance  of  the  agreement ; 
and  it  is  farther  claimed  that  the  force  of  the  certificate,  as 
evidence  inconsistent  with  his  title  to  the  notes,  is  overcome 
by  the  designation  of  it  by  the  defendant  Mosher  as  a  voucher. 
The  exception  of  the  defendant  to  the  refusal  of  the  referee 
to  find  that  the  plaintiff,  at  the  time  of  the  deposit,  took  fi*om 
the  defendants  a  certificate  of  deposit  for  the  amount,  is  based 
upon  the  evidence  of  conversion  accompanying  the  delivery  of 
this  instrument.  The  referee  has  found,  instead  of  the  fact 
so  requested  to  be  found,  that  the  plaintiff  received  from  the 
ddendants  a  ^^  paper  vouching  that  he  had  paid  them  for  said 
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notes."  It  is  apparent  that  the  referee  is  correct  in  his  find- 
ing of  fact,  as  well  as  in  his  refusal  to  find  as  requested,  nnless 
the  rules  of  law  required  him  to  accept  the  written  certificate 
as  conclusive  evidence  of  the  nature  of  the  transaction,  and  to 
disregard  the  accompanying  declaration  of  the  defendant 
Mosher  that  the  plaintiff  should  receive  it  as  a  voucher. 

The  certificate  was  simply  an  acknowledgment  of  so  much 
money  deposited  with  the  bank.  It  was  of  the  same  force 
and  effect  as  a  receipt  for  money.  The  word  "  certify  "  adds 
no  additional  force  to  the  instrument,  as  purporting  a  con- 
tract. It  contained  no  promise  on  the  part  of  the  defendants ; 
and  if  it  had,  the  portion  which  operated  as  a  receipt  for 
money  was  quite  as  capable  of  separation  from  that  part  which 
evidenced  a  contract  as  in  the  case  of  a  bill  of  lading.  A 
certificate  or  acknowledgment  that  another  has  deposited  a 
sum  of  money,  has  the  effect  of  an  acknowledgment  by  one 
party  that  he  has  received  a  sum  of  money  from  another. 
A  simple  certificate  like  the  one  in  question  is  not  the  basis 
of  an  action  like  a  promise  in  writing,  but  would  be  evidence, 
like  a  receipt,  to  raise  an  implied  promise  to  pay  in  an  action 
for  money  had  and  received.  We  are  of  the  opinion  that 
parol  evidence  was  admissible  to  explain  the  certificate  in  the 
same  manner  as  in  the  case  of  a  receipt.  (1  Greenl.  £v.,  § 
805.) 

In  this  ease  the  defendants  proposed  it  as  a  voucher,  and 
themselves  prepared  and  delivered  it  as  such,  and  the  plain- 
tiff so  accepted  it.  It  may  be  well  held  that  the  defendants 
are  thereby  estopped  from  claiming  for  it  any  other  character 
or  effect.  The  referee,  regarding  it  as  a  voucher  for  the 
money  to  be  received  on  the  collection  of  the  notes,  has  found 
that  the  certificate  is  "  a  paper  vouching  that  tlie  plaintiff  had 
paid  the  defendants  for  the  notes,"  thereby  adopting  the  effect 
given  to  it  by  the  defendant  Mosher,  when  he  prepared  and 
delivered  it  to  the  plaintiff.  He  was  justified  on  that  ground 
for  refusing  to  find,  sa  requested,  that  the  money  paid  by  the 
plaintiff  was  a  deposit,  or  in  any  manner  affording  an  infer- 
ence that  the  money  was  received  by  the  defendants  for  any 
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purpose  except  in  payment  for  the  notes  thereby  purchased 
and  paid  for. 

These  considerations  also  dispose  of  the  objection  that  the 
conclusion  of  the  referee  that  the  money  was  paid  as  the  pur- 
chase-price of  the  notes,  is  one  of  fiact  and  not  of  law.  The 
referee  set  forth  the  facts  of  the  transaction,  and  declared 
that  those  facts  constituted  in  law  a  payment  of  the  purchase- 
price  for  the  notes.  In  the  manner  that  the  report  is  drawn, 
the  conclusion  of  payment  is  one  of  law.  When  the  facts  are 
stated  in  detail  which  constitute  the  transaction,  their  effect 
is  a  conclusion  of  law,  and  in  the  present  case  it  is  correctly 
designated  as  a  payment  of  the  price  of  the  notes. 

The  defendants  have  made  some  criticism  in  respect  to  the 
omission  to  produce  the  certificates  of  deposit  at  the  trial, 
but  the  question  was  not  there  raised  so  as  to  bring  it  before 
this  court,  or  require  any  consideration.  The  defendants  have 
urged  three  exceptions  taken  at  the  trial  to  the  admission  or 
exclusion  of  evidence : 

Ist.  The  plaintiff,  as  a  witness  in  his  own  behalf,  was 
asked,  on  cross-examination,  "What  did  you  receive  for 
guaranteeing  the  paper?"  An  objection  by  the  plaintiff 's 
counsel  was  sustained,  and  the  defendants  excepted.  The 
paper  referred  to  was  the  notes  guaranteed  by  the  plaintiff, 
and  the  subject  of  the  action.  It  is  impossible  to  perceive 
that  this  inquiry  has  any  pertinency.  It  was  suggested  by 
counsel  that  it  corroborated  the  defendants'  evidence  that  the 
plaintiff  was  allowed  interest  on  his  deposits,  and  that  he  was 
to  keep  on  deposit  an  amount  equal  to  his  guaranteed  paper, 
as  to  which  latter  fact  there  was  a  discrepancy  in  the  proof. 
It  still  remains  not  apparent  how  the  question  of  a  commis- 
sion for  guaranteeing,  or  the  amount  of  such  commission, 
would  aid  or  corroborate  the  defendants.  Besides,  there  was 
no  difference  in  the  evidence  on  the  point  so  disputed  at  the 
time  when  the  question  was  put,  and  it  was  not  repeated  after 
the  difference  arose  on  the  evidence  given  by  defendant 
Mosher. 

2d.  The  plaintiff  was  asked,  as  a  witness  in  his  own  behalf, 
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to  state  what  notes  he  had  guaranteed.  The  defendants 
objected  on  the  ground  that  the  notes  could  not  be  proved  hj 
parol.  The  objection  was  overraled,  and  the  defendants 
excepted.  The  inquiry  did  not  relate  to  the  contents  of  the 
notes.  It  called  for  a  description.  The  witness  gave  it  from 
a  written  memorandum,  which  had  been  made  and  furnished 
to  him  by  the  defendant  Mosher,  when  it  was  proposed  that 
he  should  purchase  or  take  up  his  guaranteed  paper.  The 
memorandum  of  the  defendants  was  an  admission  by  them, 
and,  as  such,  evidence  for  the  purpose  for  which  it  was  intro- 
duced. The  rule  that  the  best  evidence  only  must  be  admit- 
ted, was  not  transgressed. 

3d.  The  defendant  Mosher,  as  a  witness  in  his  own  behalf, 
was  asked  to  state  whether,  if  these  notes  had  been  left  for 
collection,  they  would  have  been  placed  to  collection  account, 
in  a  book  kept  by  the  defendants  in  which  they  entered  aU 
notes  left  for  that  purpose.  On  objection  by  the  plaintiff,  the 
inquiry  was  excluded,  and  the  defendants  excepted. 

The  defendants  had  previously  proven  that  they  kept  such 
a  book,  and  that  these  notes  were  not  entered  in  it.  The 
inquiry  objected  to  was  purely  hypothetical.  The  defendants 
must  be  content  with  the  deduction  justly  to  be  drawn  from 
the  fact  they  were  not  entered,  and  any  other  actual  fact 
which  existed,  upon  which  a  reasonable  inference  should  be 
predicated  There  was  another  question  of  a  similar  charae- 
ter  to  which  an  objection  by  the  plaintiff  and  exception  to 
the  ruling  occured  in  the  like  manner  as  the  last.  The 
defendant  was  asked,  in  his  own  behalf,  as  follows,  viz. :  ^^  If 
this  $1,100  had  been  paid  to  the  bank  for  these  notes,  would 
you  have  given  a  certificate  of  deposit?" 

The  same  reasons  which  sustained  the  ruling  of  the  referee, 
in  excluding  the  previous  hypothetical  inquiry,  are  applicable 
to  this.  There  was  no  error,  and  the  judgment  should  be 
affirmed  with  costs. 

Eabl,  C.  Upon  the  trial  of  this  action,  the  plaintiff  was 
8wom  as  a  witness,  and  after  testifying  that  he  had  guaranteed 
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a  number  of  notes,  was  asked  the  following  question :  State 
what  notes  jon  have  guaranteed  ?  To  this  question  defend- 
ants' counsel  objected,  on  ttie  ground  that  the  notes  could  not 
be  proved  by  parol.  The  court  overruled  the  objection,  and 
the  witness  was  permitted  to  answer.  The  ruling  violated  no 
rule  of  evidence.  The  question  was  merely  preliminary,  and 
the  witness  could  properly  describe  by  parol  the  notes  which 
he  had  guaranteed.  Even  if  it  was  necessary  for  the  plaintiff, 
to  sustain  a  recovery  for  the  five  notes,  either  to  produce  them 
or  to  prove  their  contents  by  secondary  evidence  after  laying 
the  proper  foundation,  this  objection  to  this  question,  at  this 
stage  of  the  trial,  did  not  raiae  the  question,  and  it  was  not 
raised,  in  any  form,  at  any  other  stage.  The  parties  seem  to 
have  assumed  that  the  character  and  value  of  the  five  notes  were 
sufficiently  and  properly  proved  to  sustain  the  action,  and  the 
only  question  litigated  was  whether  the  defendants  had  sold 
the  notes  to  the  plaintiff,  and  vested  him  with  the  title  to 
them,  so  that  he  could  maintain  an  action  for  the  conversion 
of  them.  But  the  question  was  not  improper  in  any  aspect 
of  the  case.  In  an  action  of  trover  to  recover  for  the  conver- 
sion of  written  obligations,  the  defendant  is  supposed  to  have 
them,  in  his  possession  or  under  his  control,  and  the  action 
itself  is  notice  to  him  to  be  prepared  to  produce  them  upon 
the  trial,  or  to  be  ready  to  prove  their  contents.  {Saw  v. 
Molly  14  East.,  274 ;  People  v.  HolbrooJcy  13  Johns.,  91 ;  BU- 
&el  V.  Drakcj  19  id.,  67.) 

The  defendant  Mosher  was  sworn  as  a  witness  on  his  own 
behalf,  and  testified  that  the  defendants  kept  in  their  bank  a 
book  in  which  were  entered  all  notes  left  with  them  for  col- 
lection, and  he  was  then  asked  the  following  question :  ^'  Will 
you  state  whether,  if  these  notes  had  been  left  for  collection, 
they  would  have  been  placed  to  that  account  ?"  To  this  ques- 
tion plaintiff's  counsel  objected,  and  the  court  sustained  the 
objection,  and  this  is  claimed  as  error.  I  am  of  the  opinion 
that  this  claim  is  not  well  founded.  The  witness  was  permit- 
ted to  testify  that  the  bank  kept  such  a  book ;  that  all  notes 
left  for  collection  were  entered  in  it,  and  that  these  notes  were 
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Samuel  Ha/nd  for  the  appellant.  To  sastain  this  action, 
apparent  validity  and  total  invalidity,  in  fact,  moBt  be  shown. 
If  lien  is  to  any  extent  valid,  it  is  no  cloud.  {Heywood  v. 
City  of  Buffalo^  14  K.  T.,  542.)  Assessing  in  name  of 
previous  owner  in  absence  of  notice  of  change  of  ownership 
is  a  substantial  compliance  with  the  law,  and  sufficient. 
{Morange  v  Mix^  44  N.  Y.,  315.)  Plaintifi*  should  show 
defendant  was  seeking  to  obtain  a  conveyance.  {Scott  v. 
Onderdonk^  14  N.  Y.,  16.)  The  general  rule  requiring  land 
to  be  assessed  for  taxes  in  the  name  of  the  owner  or  occupant 
does  not  apply  to  assessments.  {Sharp  v.  Spier^  4  Hill.,  82 ; 
MaUer  of  Mayor  of  N.  F.,  11  J.,  77.) 

D.  P.  Bama/rd  for  the  respondent.  An  assessment  for 
local  improvements  must  be  made  in  the  name  of  the  owner 
or  occupant;  if  not,  a  sale  under  it  is  void.  {Chapman  v. 
Ciiy  of  Brooklyn^  40  N.  Y.,  372 ;  Crooke  v.  Andrews^  40 
id.,  547.) 

Eabl,  G.  The  main  question  to  be  considered  in  this  case 
is,  whether  the  assessment  was  legal,  inasmuch  as  it  was  made 
against  Terrett,  and  not  the  plaintiff  who  was  the  owner,  and 
the  solution  of  this  question  depends  upon  the  construction  of 
various  provisions  of  the  '^  Act  to  consolidate  the  cities  of 
Brooklyn  and  Williamsburgh  and  the  town  of  Bushwick, 
into  one  municipal  government,  and  to  incorporate  the  same," 
passed  m  1854.    (Chapter  384,  Laws  of  1854.) 

By  section  thirteen  of  title  two  of  the  act,  the  common 
council  is  authorized  to  cause  sidewalks  to  be  flagged ;  but 
before  any  ordinance  can  be  passed  for  that  purpose,  ten  days' 
notice  of  the  application  for  or  the  intention  to  pass  such 
ordinance  is  required  to  be  given  to  every  person  to  be  affected 
thereby,  either  personally  or  by  publication  in  tiie  corporation 
newspapers. 

All  assessments  for  improvements  in  the  city,  including 
flagging  sidewalks,  are  made  a  lien  upon  the  property  assessed, 
and  the  expense  of  the  improyements  is  directed  to  be  assessed 
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by  the  assessors  on  the  several  lots  or  parcels  of  land  bene- 
fited in  proportion  to  benefits  received.  (Title  4,  §§  21,  22, 
23.)  And  by  section  thirty  it  is  provided  that  ^^  land  occu- 
pied by  a  person  other  than  the  owner  may  be  assessed  in 
the  name  of  the  occupant,"  clearly  implying  that,  when  land 
is  occupied  by  the  owner,  it  must  be  assessed  to  him. 

A  form  of  warrant  to  collect  the  assessments  is  provided  for 
in  section  eleven,  title  five,  which  directs  that  the  warrant 
shall  require  the  collector  "  to  collect,  from  the  several  per- 
sons named  in  the  assessment  roll  annexed  thereto,  the  seve- 
ral sums  mentioned  in  the  last  column  of  such  roll  opposite 
to  their  respective  names."  Section  fifteen  provides  that  if 
any  assessments  remain  unpaid  at  the  expiration  of  one  hun- 
dred and  twenty  days,  and  the  collector  shall  not  be  able  to 
collect  the  same,  he  shall  deliver  to  the  comptroller  of  the 
city  an  account  of  the  assessments  so  remaining  due,  with  an 
aflidavit;  and  section  twenty-three  provides  that  the  aiBdavit 
shall  state,  among  other  things,  that  the  sums  mentioned  in 
the  account  remain  unpaid,  and  that  he  has  not  upon  diligent 
inquiry  been  able  to  discover  any  goods  or  chattels  belonging 
to  or  in  the  possession  of  the  persons  charged  with  or  liable 
to  pay  such  sum  whereon  he  could  levy  the  same,  and  that  he 
caused  a  written  or  printed  notice  to  be  served  personally  on 
or  left  at  the  place  of  residence  of  the  person  charged  with  or 
liable  to  pay  the  assessment,  if  a  resident  of  the  city,  or,  if  not 
a  resident  of  the  city,  that  he  has  deposited  a  notice  in  the  post- 
ofBce  addressed  to  the  persons  assessed ;  and  that  he  has  also 
caused  a  notice  to  be  published  in  the  corporation  newspapers, 
which  notice,  among  other  things,  shall  contain  the  names  of  the 
persons  who  have  not  paid,  and  the  amount  due  from  each ; 
and  section  24,  requires  a  further  notice  to  be  published,  which 
shall  specify,  among  other  things,  the  name  of  the  person  to 
whom  the  assessment  was  made,  and  the  name  of  the  present 
owner,  when  known  to  the  collector.  Section  26  provides 
that  if  the  assessment  shall  remain  unpaid  on  the  day  specified 
in  the  last  notice,  then  the  collector  shall  proceed  to  sell  the 
property  on  which  the  assessment  shall  have  been  imposed. 
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These  are  the  principal  provisions  of  the  act  to  which  it  is 
important  to  call  attention  in  order  to  solve  the  question 
under  consideration.  It  will  be  seen  that  the  assessments  are 
made  liens  upon  the  real  estate  upon  which  they  are  imposed, 
and  that  they  are  also  made  claims  against  the  owners  of  the  real 
estate,  as  the  collectors  are  directed,  in  the  warrants  given  to 
them,  to  collect  the  assessments  from  them.  The  lien  upon  the 
real  estate  can  only  be  enforced  by  a  sale  thereof,  after  it  has 
been  shown  that  the  collector  has  not,  upon  diligent  inquiry, 
been  able  to  discover  any  goods  or  chattels  whereon  he  could 
levy  the  assessment.  It  is  clear  that  an  assessment  roll  must 
be  made,  in  which  the  name  of  the  owner  must  be  inserted 
as  the  person  liable  to  pay  the  assessment,  unless  the  land  be 
occupied  by  another,  in  which  case  it  may  be  assessed  to 
the  occupant.  Ko  assessment  can  be  legal  or  valid,  unless  it 
be  made  against  the  owner  or  occupant,  and  such  owner  or 
occupant  is  the  person  named  in  the  statute  as  liable  to  pay  the 
assessment,  to  whom  all  notices  are  to  be  directed ;  and  the 
land  can  be  sold  only  after  the  proper  steps  have  been  taken 
to  collect  the  assessment  of  the  owner  or  occupant,  by  volun- 
tary payment,  or  by  levy  upon  personal  property. 

The  assessment,  therefore,  was  illegal  and  invalid,  because 
it  was  made  against  Terrett,  and  not  the  plaintiff,  who  had, 
for  about  two  years,  owned  the  land,  and  had  her  title  upon 
record.  This  conclusion  is  reached  by  giving  to  the  provisions 
of  the  statute  their  plain  amd  obvious  meaning,  and  is 
strengthened  by  the  well-known  rule  that  when  lands  are 
taken  under  a  statute  authority,  in  derogation  of  the  common 
law,  every  requirement  of  the  statute,  having  a  semblance  of 
benefit  to  the  owner,  must  be  strictly  complied  with.  {Sharpy 
V.  Sj>etrj  4  Hill,  76 ;  Sharp  v.  Johnson^  4  id.,  92.) 

The  case  of  Chapman  v.  Oity  of  Brooklyn  (40  N.  Y.,  372) 
is  an  authority  sustaining  the  conclusion  I  have  reached.  It 
is  true  that  the  assessment  in  that  case  was  made  under  the 
law  of  1850.  (Laws  of  1850,  chapter  144.)  But  that  law, 
like  the  law  of  1854,  made  the  assessment  a  lien  upon  the 
land  assessed,  but  provided  for  its  collection,  first,  against  the 
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person  liable  to  pay ;  and  the  land  could  not  be  sold  until 
the  other  proceedings  authorized  to  collect  the  assessment  of 
the  person  assessed  had  failed  to  produce  payment,  and  the 
assessment  and  sale  in  that  case  were  held  void,  because  the 
assessment  was  not  made  against  the  owner  of  the  lots  sold. 

By  section  ten,  title  five,  of  the  act  of  1854,  it  is  provided  that 
no  warrant  for  the  collection  of  any  assessment  shall  be  issued 
by  the  common  council,  until  all  the  proceedings  had  in 
levying  the  assessment  shall  have  been  examined  and  certified 
as  correct  by  the  street  commissioner  and  the  attorney  and 
counsel  of  the  city,  which  certificate  shall  be  entered  upon 
or  annexed  to  the  assessment  roll,  and  shall  be  conclusive 
evidence  as  to  the  regularity  of  die  proceedings.  The  defend- 
ant claims,  therefore,  that  the  regularity  of  the  proceedings 
could  not  be  brought  in  question  in  this  action,  and  that  the 
question  above  discussed  cannot  be  raised  to  invalidate  the 
sale. 

The  law  of  1850,  which  was  under  consideration  in  the 
case  of  Chapman  v.  City  of  Brooklyn^  had  precisely  such  a 
provision  in  section  ten,  title  five,  of  that  act,  and  yet  the 
certificate  was  not  held  conclusive  in  that  case.  The  certifi- 
cate does  not  reach  the  defect  here  complained  of.  It  was 
only  intended  to  cover  the  formal  proceedings.  The  officers 
named  were  to  examine  to  see  if  all  the  necessary  steps  had 
been  taken,  and  whether  the  proper  records  and  other  formal 
proceedings  were  regular.  But  I  do  not  think,  according  to 
the  spirit  and  letter  of  the  law,  they  were  expected  to  go 
back  of  all  the  papers  and  records  and  ascertain  whether  the 
persons  named  as  owners  in  the  assessments  were  in  fact  the 
owners.  Hence  I  am  of  opinion  that  the  certificate  was  not 
conclusive  as  to  the  defect  here  complained  of. 

I  entertain  no  doubt  that  this  action  upon  the  facts 
appearing  is  maintainable  to  cancel  and  annul  the  certificate 
of  sale  as  a  cloud  upon  plaintifPs  title  to  her  land.  {Croohe 
V.  Andrews^  40  N.  Y.,  547.)  It  does  not  appear  upon  the 
face  of  these  proceedings  that  the  assessment  and  sale  were 
void.     To  avoid  the  sale,  it  might  be  necessary  for  plaintiff 
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to  show,  by  evidence,  not  contained  in  the  assesBment  pro- 
ceedings, that  Terrett,  against  whom  the  assessment  was 
made,  was  not  at  the  time  either  the  owner  or  the  occupant 
of  the  land ;  and  hence  this  is,  within  the  well  established  role, 
a  case  where  a  court  of  equity  will  intervene  to  remove  or 
set  aside  the  sale  and  certificate  as  a  cloud  upon  title. 

Tliere  was  no  error,  as  to  costs,  which  calls  for  or  author- 
izes an  interference.  If  the  defendant  claimed  nothing  by 
virtue  of  his  certificate,  he  should  not  have  defended  the 
action  and  subjected  the  pMntiS  to  costs.  Having  liti- 
gated the  case  through  all  the  courts  to  the  Oourt  of  Appeals, 
he  cannot  well  complain  if  the  court,  in  the  exercise  of  its 
undisputed  discretion,  imposes  the  costs  upon  him. 

I  have  thus  considered  all  the  grounds  upon  which  the 
defendant  has  asked  us  to  reverse  this  judgment  which  I 
deem  important,  and  reach  the  conclusion  that  it  must  be 
atBrmed,  with  costs. 

All  concur ;  Lott,  Ch.  C,  not  sitting. 

Juc^ment  affirmed. 


Thb  Salt  Spbings  National  Bank,  Respondent,  v.  John  B. 

WhseleB)  Appellant. 

A  demand  and  refusal  to  deliver  do  not  establish  a  conversion,  where,  at 
the  time  of  the  demand,  the  property  in  question  is  not  in  existence. 

The  accidental  loss  or  destruction  of  an  article  by  one  lawfully  in  its  pos- 
session, is  not  a  conversion. 

(Submitted  January  5,  1872 ;  decided  May  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  iifth  judicial  district,  affirming  a  judg- 
ment in  favor  of  the  plaintiff,  entered  upon  the  decision  of 
the  court  at  circuit,  upon  trial  without  a  jury. 

The  complaint  alleges  the  wrongful  conversion  of  three 
drafts  or  bills  of  exchange  drawn  by  Jaycox  &  Green  upon 
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the  defendant,  each  payable  one  month  after  date  to  their  own 
order,  and  indorsed  by  them,  and  dated,  respectively,  Sep- 
tember 16,  November  6  and  November  22,  1865,  amount- 
ing  together  to  $1,012,  which  were  delivered  by  Jaycox  & 
Green  to  the  plaintiiF,  discounted  by  the  bank,  and  sent  to 
the  defendant  for  acceptance  and  payment,  and  to  be  returned 
if  not  accepted    A  demand  and  refusal  were  also  averred. 

At  the  trial  it  was  proven,  on  the  part  of  the  plaintiff,  that 
the  bills  were  drawn  at  the  difEerent  dates,  as  alleged,  and 
delivered  to  the  bank  for  collection ;  that  they  were  drawn  for 
goods  sold  to  the  defendant ;  that  they  were  discounted  for 
the  drawers  by  the  bank  soon  after  they  were  so  received,  and 
sent  to  the  defendant  for  acceptance  and  payment.  That  the 
plaintiff  sent  an  agent  to  the  defendant  at  the  village  of 
Farmer,  where  he  resided,  who,  by  their  authority,  demanded 
the  said  bills  of  him.  The  defendant,  in  answer  to  the 
demand,  claimed,  at  first,  as  testified  by  the  agent,  tliat  he 
had  returned  the  bills,  but,  afterward,  made  an  unsuccessful 
search  for  them,  and  finally  said  that  they  might  have  been 
burned  up  among  some  papers  of  no  value. 

The  defendant  testified,  in  his  own  behalf,  that  when  the 
demand  was  made  he  went  to  another  room  and  searched  for 
the  bills,  but  was  unable  to  find  them ;  that  he  did  not  say 
that  he  had  burned  them,  but  said  that  they  might  hare  got 
into  his  waste-basket  and  thus  have  been  lost  or  destroyed ; 
that  he  had  since  looked  for  but  could  not  find  them ;  that  he 
had  never  destroyed  or  negotiated  the  bills,  and  that  he  was 
insolvent. 

The  judge  found,  among  other  things,  that  the  plaintiff 
demanded  the  bills  of  the  defendant,  who  refused  to  deliver 
them;  said  bills  having  been  lost,  mislaid  or  destroyed 
through  the  negligence  of  the  defendant,  and  converted  the 
same;  and,  as  a  conclusion  of  law,  that  the  plaintiff  was 
entitled  to  recover  the  amount  of  the  bills,  with  interest  from 
the  demand,  amounting  together  to  $1,071. 

The  defendant  duly  excepted. 
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W.  B.  Smith  for  the  appellant.  If  the  drafts  were  not  in 
existence  when  the  demand  was  made,  then  a  refusal  does  not 
amount  to  conversion.  {Packard  v.  Getman,  4  Wend.,  618  > 
HomldnB  v.  Hqffmam.^  6  Hill,  586  ;  Whitney  v.  Slawaon,  30 
Barb.,  276 ;  32  id.,  396 ;  Bowman  v.  Eaton,  24  id.,  528 ; 
KeUey  v.  Oriswold,  6  id.,  436 ;  1  Wait's  L.  &  P.,  §  24 ; 
Ad.  on  Torts,  3d  ed.,  311.) 

Hmvt  dk  Green  for  the  respondent.  The  bills  were  valid, 
and  any  person  destroying  them  or  refusing  to  deliver  on 
demand  would  be  liable  for  their  value.  (1  Cowen,  240 ;  2 
Hill,  550 ;  1  Sand.,  96 ;  4  id.,  248 ;  10  John.  R.,  172 ;  3 
John.,  432 ;  12  id.,  484 ;  19  id.,  66 ;  3  Camp.  R.,  476 ; 
Sedgwick  on  Damages,  3d  ed.,  514,  and  cases  cited ;  Decker  y. 
Mathews,  2  Keman,  12  N.  Y.  R.,  313.) 

Hunt,  C.  The  advantage  of  an  action  in  trover,  rather 
than  an  action  in  assumpsit,  in  the  collection  of  a  debt,  is 
apparent.  It  gives  a  right  to  hold  to  bail  during  the  pen- 
dency of  the  action,  and  a  right  of  imprisonment  upon  an 
execution,  in  addition  to  the  usual  resort  to  the  property  of 
the  defendant.  To  procure  this  advantage  the  plaintiifs  have 
passed  by  their  plain  and  obvious  remedy,  of  an  action  against 
the  defendant  for  a  breach  of  contract,  and  have  brought  an 
action  of  trover.     The  question  is  whether  they  can  sustain  it. 

During  the  autumn  of  1865,  the  defendant  being  indebted 
to  the  firm  of  Jaycox  &  Green  in  the  sum  of  $1,012.18, 
that  firm  drew  upon  him  for  the  amount  in  three  several  bills 
of  exchange  at  one  month  each.  These  bills  were  discounted 
by  the  plaintifi^  at  about  the  time  of  their  several  dates,  and 
had  all  matured  before  the  30th  day  of  December.  On  that 
day  one  of  them  had  been  due  two  and  a  half  months,  the  second 
nearly  two  months,  the  last  a  few  days.  These  drafts  were 
severally  transmitted  by  the  plaintiff  to  the  defendant  for  accept- 
ance and  payment,  he  being  engaged  in  the  business  of  a 
banker  also.  Before  the  30th  of  December  the  defendant  failed 
and  made  an  assignment.     On  that  day  the  plaintiff's  agent 
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demanded  of  him  the  drafts  in  question.  He  replied  that  he 
thought  he  had  returned  them  to  the  plaintiff.  Upon  reflection 
and  examination  he  stated  that  he  could  not  find  them,  and  that 
he  might  have  burned  them  up  in  destroying  other  papers 
that  he  considered  of  no  value.  It  was  not  pretended  by  any 
witness  that  the  defendant  asserted  any  title  to  the  bills  or 
claimed  any  right  to  hold  or  retain  them.  There  was  no 
reason  to  doubt  the  accuracy  of  the  defendant's  statement. 
The  judge  finds  that  they  were  lost,  mislaid  or  destroyed 
through  the  negligence  of  the  defendant.  He  also  finds  that 
be  "  converted  the  same." 

To  authorize  the  action  of  trover,  two  things  are  necessary : 
1.  Property  in  the  plaintiff  with  a  right  of  possession ;  and  2. 
A  conversion  by  the  defendant  of  the  thing  to  his  own  use. 
This  conversion  consists  of  the  appropriation  of  the  thing 
to  the  party's  own  use  and  beneficial  enjoyment,  or  in  its 
destruction,  or  in  exercising  dominion  over  it  in  defiance  of  the 
plaintiff's  right,  or  in  withholding  it  under  a  claim  of  title.  (1 
Greenl.  Ev.,  §  642,  and  cases  cited.)  The  destruction  referred 
to  as  constituting  a  conversion  is  an  intentional  destruction, 
not  an  accidental  act.  Thus,  a  misdelivery  of  goods  by  a 
bailee  is  a  conversion.  (Id.,  and  Deimnf^Y,  Barclay y  2  B.  &  wxa-u^ 
A.,  702 ;  S&yd  v.  Say,  4  T.  K.,  260.)  But  the  accidental  loss  by 
the  carrier  is  not.  {Bom  v.  Johns.  5  Burr,  2825 ;  Dwighi  v. 
Bmiomy  1  Pick.,  50.)  A  vyrongfvl  sale  is  a 'con version,. but  a 
purchase  in  good  faith  is  not  in  the  first  instance  a  conversion. 
(Id.,  §  642.)  The  accidental  loss  or  destruction  of  an  article  by 
one  lawfully  in  its  possession  has  never  been  held  to  be  a  con- 
version. {Bromley  v.  CoooraydL^  2  B.  &  P.,  438 ;  Cwims  v. 
Bleecker^  12  J.  R.,  300  ;  Jervis  v.  JoUiffe,  6  id.,  9.) 

In  Laplace  v.  Aupijgo  (1  John.  Cas.,  407),  cited  to  the  con- 
trary, it  appeared  that  the  goods  had  been  placed  in  the  defend- 
ant's possession,  and  had  been  sold  by  him,  contrary  to  the 
orders  of  the  owner.  Their  subsequent  loss  on  the  voyage  on 
which  they  were  shipped  was  held  to  make  no  difference.  The 
defendant  was  guilty  of  a  direct  act  of  conversion  and  the 
action  was  well  brought. 
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On  the  qaestion  whether  trover  will  lie  to  recover  bills 
of  exchange  situated  like  these,  two  cases  have  been  cited, 
viz. :  Treuttd  v.  Barandon^  8  Taunton  (4  E.  C.  L  K.,  S3), 
and  Evoma  v.  Kymer  (1  Bar.  &  Ad.,  528).  Neither  of  these 
cases  resembles  the  one  before  us  in  its  essential  elements.  In 
Treuttd  v.  Baa*anden^  the  plaintiffs  were  the  owners  of  the 
several  bills  of  exchange,  drawn  respectively  by  Gorton  and 
G.  Cresswich  upon  Spears,  indorsed :  "  Pay  to  I.  P.  De  Bouse, 
Esq.,  or  order,  for  account  of  Messrs.  Truttel  &  Wentz." 
These  bills  were  placed  or  left  by  the  plainti£&  in  the  hands 
of  De  Eouse  as  their  agent,  to  be  used  for  the  plaintiffs,  and, 
as  directed  by  them.  De  Bouse  negotiated  them  as  security 
for  his  private  loan.  The  plaintiffs  demanded  the  bills,  and, 
upon  refusal,  brought  trover  for  their  recovery.  The  defend- 
ants claimed  to  have  obtained  the  bills  by  purchase  from  De 
Bouse,  and  insisted  upon  the  validity  of  their  title.  The 
court  held  that  the  form  of  the  indorsement  gave  sufficient 
notice  that  the  bills  were  the  property  of  the  plaintiffs,  and 
gave  judgment  for  their  value.  The  case  varies  from  the  one- 
before  us,  in  the  important  particulars  that  the  bills  were  still 
in  existence,  and  that  the  defendants  obtained  possession  of 
them  without  just  right,  and  insisted  upon  their  ownership. 

In  the  case  of  Eocms  v.  Kymer,  the  bill  was  drawn  by 
Nevett  upon  the  plaintiff,  accepted  by  him,  and  retained  by 
Nevett  in  his  possession  for  the  convenience  of  the  plaintiff, 
and  to  be  used  as  by  him  directed.  Nevett  negotiated  the 
bill  to  the  defendant  for  value,  but  with  knowledge  of  all  the 
facts.  The  defendant  claimed  the  right  to  hold  the  bill.  Trover 
was  brought  for  the  bill,  and  the  chief  defense  was  that  the 
plaintiff  himself  never  had  sufficient  property  in  the  bill  to 
maintain  trover.  The  action  was  maintained ;  Lord  Tentbb- 
i>BN  closing  his  opinion  with  this  remark :  "  The  jury  here 
were  directed  to  find  the  value  of  the  bill,  in  case  they  found 
their  verdict  for  the  plaintiff.  If  the  defendant  deliver  up 
the  bill,  nominal  damages  may  be  entered  on  the  record.'^ 
This  case  is  authority  that  the  plaintiff  here  had  sufficient 
property  in  the  bills  to  sustain  die  action,  which,  indeed^ 
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upon  the  facts  as  found,  is  too  clear  to  need  any  authority.  It 
establishes  nothing  else  pertinent  to  the  case  before  us. 
Demand  and  refusal  do  not  establish  a  conversion  to  the 
defendant's  own  use,  where,  as  in  this  case,  it  appears  that  at 
the  time  of  the  demand,  the  bills  were  not  in  existence. 
They  luui  been  previously  and  accidentally  destroyed.  The 
failure  to  deliver  that  which  is  not  in  being  and  cannot  be 
delivered,  furnishes  no  evidence  of  an  appropriation  by  the 
defendant.  Murray  v.  Burling  (10  John.  B.,  172),  and 
Decker  v.  Mathews  (12  N.  Y.,  313),  are  cases  where  the  party 
sued  had  wrongfully  transferred  the  bill,  and  received  and 
applied  the  proceeds  tm  his  own  use.  They  furnish  no  authority 
upon  the  case  before  us,  which  is  one  of  an  accidental  loss  or 
destruction  of  the  bill,  no  money  being  received  upon  it. 
Upon  all  of  the  authorities  I  have  been  able  to  consult,  my 
judgment  is  that  there  was  no  evidence  of  any  conversion  of 
these  bills.  There  was  never  any  denial  of  the  plaintiff's  pro- 
perty ;  there  was  no  claim  of  property  in  the  defendant ; 
there  is  no  evidence  of  a  voluntary  or  intentional  destruction 
of  them. 

I  sec  no  reason  why  the  plaintiff  should  not  be  left  to  the 
remedies  upon  contract  that  are  open  to  it.  By  the  statute 
of  this  State  (1 R.  S.  769,  §  11),  "  Every  person,  upon  whom  a 
bill  of  exchange  is  drawn,  and  to  whom  the  same  is  delivered 
for  acceptance,  who  shall  destroy  such  bill,  or  refuse  within 
twenty-four  hours  after  such  delivery,  or  within  such  other 
period  as  the  holder  may  allow,  to  return  the  bill  accepted  or 
non-accepted  to  the  holder,  shall  be  deemed  to  have  accepted 
the  same.'^  This  statutory  provision  is  in  aiBrmance  of  the 
common  law,  which  holds  that  when  a  bill  is  left  with  a 
drawee  for  acceptance  and  retained  by  him  beyond  a  reasona- 
ble time,  the  bill  is  to  be  deemed  accepted.  So  if  the  bill 
be  destroyed  by  the  drawee  while  in  his  hands,  {ffarvey  v. 
Ma^tiny  1  Camp.  R.,  425 ;  Jeune  v.  Wordy  1  Bar.  &  Aid., 
657,  662 ;  Edwards  on  Bills,  396 ;  Bayley  on  Bills,  ch.  6, 
§  1,  p.  100.) 

I  see  no  reason  again  why  the  defendant  is  notliable,  upon 
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his  implied  promise  to  present  the  bills  for  acceptance,  to 
receive  and  transmit  the  money  if  paid,  and  in  case  of 
refusal  to  accept  or  of  non-payment,  to  notify  the  plaintiff. 
The  transmission,  to  him  and  the  receipt  for  this  purpose 
render  him  liable  for  the  breach  of  this  duty. 

I  am  of  the  opinion  that  the  judgments  should  be  reversed 
and  new  trial  ordered,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Willis  S.  Nelson,  Respondent,  v.  The  Hudson  Rives  Rail- 

BOAD  Company,  Appellant. 

An  authority  to  deliver  goods  to  a  common  carrier  for  transportation 
includes  aU  the  necessary  and  usual  means  of  canying  it  into  efiecL  It 
can  only  be  executed  by  obtaining  the  consent  of  the  carrier  to  receive 
them,  and  the  agent  is  therefore  authorized  to  stipulate  for  the  terms  of 
transportation. 

The  consignor  of  goods  to  a -distant  consignee,  who  is  the  owner,  is  the 
agent  of  the  consignee  for  the  purposes  of  shipping.  ' 

The  railroad  act  (chapter  140,  Laws  of  1860),  fixes  no  tariff  or  rate  of  freight. 
This  is  a  subject  of  contract  solely.  The  agreement  to  cany  is  a  con- 
sideration for  the  agreement  to  pay  the  freight  The  liabili^  to  pay 
freight  is  the  consideration  for  the  agreement  to  carry.  The  parties  may 
fix  such  reasonable  rates  as  they  may  agree  upon,  and  they  may  make 
such  limitations  to  the  liability  of  the  carrier  as  they  think  proper. 

Plaintiff  purchased  of  K.,  W.  &  Go.  a  mirror,  directing  them  to  deliver  it  to 
the  defendant  for  transportation  to  Fulton,  N.  Y.  K.,  W.  &  Co.  sent  it 
by  a  cartman  to  defendant's  depot  The  agent  in  charge  refused  to  receive 
it  unless  the  cartman  would  sign  a  contract  releasing  the  company  frt>m 
liability  for  breakage,  etc,  unless  caused  by  collision  resulting  from  nef^' 
gence  of  its  servants,  in  consideration  of  its  agreement  to  cany  at  tariff 
rates.  The  contract  contained  a  clause  that  if  objection  was  made  to  it 
the  freight  agent  was  to  be  notified  before  the  property  was  shipped. 
K.,  W.  &  Go.  knew  of  the  custom  of  the  company  to  require  such  a  contract 

-  before  receiving  goods  liable  to  extra  hazards.  The  cartman  signed  as 
agent  for  shipper  and  owner.  It  was  agreed  that  the  mirror  should  be 
retained  until  the  next  day,  and  should  be  returned  if  K,W.&  Go.  requested. 
The  cartman  delivered  a  duplicate  of  the  contract,  and  stated  the  facts  to 
K.,  W.  &  Go.  No  dissent  or  request  to  return  having  been  made  by  the 
latter,  the  mirror  was  forwarded  and  was  broken  in  tranritu.    HM^ 
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that  K,  W.  A  Co.  were  authorized  to  make  the  contract  on  behalf  of 
plaintiff,  that  they  could  depute  the  cartman  to  make  it  for  them,  thai 
there  was  a  complete  ratification  of  his  acts,  and  that  the  contract  made 
by  him  was  valid  and  binding  upon  plaintiff 

(Argued  January  5, 1872 ;  decided  May  term,  1873.) 

Appeal  from  judgment  of  the  G-eneral  Term  of  the 
Bupreme  Court  in  the  fifth  judicial  district,  aiBrming  a  judg^ 
ment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  at  circuit  upon  trial  without  a  jurj. 

This  action  was  submitted  to  the  court  on  the  trial  therec^ 
upon  a  statement  of  facts  containing  the  following : 

Defendant  was,  at  the  time  mentioned  in  the  complaint, 
and  for  a  long  time  previous  thereto,  accustomed  to  refuse  to 
receive  or  carry,  at  its  ordinary  tariff  rates,  large  mirrors  and 
other  articles  too  bulky  to  be  carried  in  covered  cars,  and  for 
that  reason  liable  to  extra  hazards,  unless  the  shippers  would 
execute  and  deliver  to  them  a  release  of  liability  in  respect 
thereto,  which  custom  was  well  known  to  Kimball,  Whitte- 
more  &  Co.,  and  to  Luke  Greehey,  but  was  not  known  to  the 
plaintiff.  Prior  to  the  14th  day  of  February,  1868,  the  plainr 
tiff  purchased  of  Kimball,  Whittemore  &  Co.  a  plate  mirror 
and  frame,  for  which  he  paid  to  them  $195,  and,  for  boxing 
and  shipping  the  same,  five  dollars,  being  in  all  $200,  which 
was  at  the  time  the  value  thereof,  and  directed  that  the  same 
be  well  packed  in  a  box,  and  delivered  in  good  order  to  the 
Hudson  Eiver  Railroad  Company  for  transportation  by  rail- 
road to  Fulton,  K.  Y.,  but  gave  the  said  Kimball,  Whitte- 
more &  Co.  no  other  authority  to  contract  with  the  carrier, 
or  to  execute  the  release,  of  which  schedule  "  A  "  is  a  copy. 

On  the  14th  day  of  February,  1863,  the  said  property  was 
delivered  by  Kimball,  Whittemore  &  Co.  to  Luke  Greehey, 
a  cartman  with  directions  to  take  the  said  goods  to  the  depot 
of  defendant,  and  there  to  ship  the  same,  the  said  Kimball^ 
Whittemore  &  Co.  not  knowing  that  the  package  was  too 
bulky  to  be  carried  in  a  covered  car. 

Gi'eehey  carried  the  same  to  the  depot,  and  there  offered 
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the  same  for  transportation  to  one  Jerome  Buel,  an  authorized 
receiving  agent  of  the  defendant.  It  vraa,  in  fact,  too  bnlky 
to  be  carried  in  a  covered  car,  and  Buel  refused  to  receive  the 
same  unless  Greehey  would  first  sign  the  release,  a  copy  of 
which  is  hereto  annexed  marked  ^^  Exhibit  A,*'  whereupon 
Greel\ey  signed  the  said  release,  and  delivered  the  same  to 
Buel,  and  Buel  then  received  the  said  goods  for  transport- 
ation by  the  defendant,  and  signed  and  delivered  to  said 
Luke  Greehey  a  receipt  therefor. 

A  duplicate  copy  of  Exhibit  A  was  at  the  same  time 
signed  by  Buel  and  Greehey,  and  taken  by  Greehey  to 
give  to  Kimball,  Whittemore  &  Oo.,  and  it  was  agreed  that 
the  box  should  be  retained  in  defendant's  depot  till  the 
next  day,  and  should  be  returned  to  Kimball,  Whittemore  & 
Oo.,  if  they  requested  it.  Greehey  did  give  papers  to  Kim- 
ball, Wliittemore  &  Oo.,  and  stated  all  the  facts  to  them  above 
set  forth.  Kimball,  Whittemore  &  Oo.  did  not  before  the 
next  day  request  the  return  of  said  box,  or  communicate  to 
the  defendant  any  dissent  from  the  arrangement. 

The  defendant,  the  next  day,  with  ordinary  care  and  dili- 
gence, transported  the  said  goods  to  Troy,  and,  on  the  arrival 
at  Troy,  the  mirror  was  found  to  be  broken. 

EXHIBIT  «A." 

(OOPT.) 

Hudson  Rfveb  Railboad  Oompant,         ) 
Twelfth  St.  Statiobt,  New  York,  JPeh.  14,  1868.  ) 

In  consideration  of  the  Hudson  Eiver  Bailroad  Oompany, 
and  also  in  consideration  of  any  roads  therewith  connecting, 
receiving  and  carrying  at  tariff  rates,  the  following  property 
as  now  packed,  viz. : 

W.  S.  NELSON,  )  ^^    .         .,,     . 

Fulton,  N.  T.  \  ^^^  ^^'  P^*  ™"^'- 

The  same  being  admitted  to  be  articles  too  bulky  to  be  car- 
ried in  covered  cars,  and  by  reason  thereof  liable  to  extra 
hasardsi  the  owner  and  shipper  hereby  release  each  and  all 
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said  companies  from  any  liabilities  for  damage,  or  loss  of  or 
to  said  artides  by  reason  of  breaking,  chafing,  fire  or  water, 
except  such  as  may  be  cansed  by  collision  or  ronning  from  the 
track,  resulting  from  negligence  of  the  company's  agents. 
And  the  shipper  and  owner  hereby  promise  to  pay  freight  at 
Bach  rate,  and  to  claim  no  deduction  therefrom  by  reason  of 
such  damage.  Any  objection  to  this  contract  is  to  be 
immediately  notified  to  the  proper  freight  agent  of  the  sta- 
tion  at  which  the  property  has  been  delivered,  and  before 
said  property  is  shipped  therefrom,  that  a  new  contract  may 
be  made  if  this  contract  is  not  satisfactory. 

(Signed)  W.  AFFLECK, 

Station  Agent,  per  BinsL. 

LUKE  GREEHEY, 

Agent  far  Shipper  and  Owner, 

[Signed  in  duplicate.] 

The  court  directed  judgment  for  plaintiff  for  the  full  value 
of  the  mirror,  with  costs,  and  judgment  was  entered  accord- 
ingly. 

Frcmk  Loomds  for  the  appellant.  The  contract  of  Greehey 
bound  K.,  W.  &  Co.  {Anderson  v.  Coordeyy  21  Wend.,  273.) 
It  was  fully  ratified  by  them.  {Qage  v.  Sherman,  2  N.  Y. 
R.,  417;  Seymour  v.  Wyckoff,  10  id.,  213;  Ninon  v. 
Palmery  8  id.,  898.)  A  railroad  company  is  not  liable  for 
goods  until  there  has  been  a  delivery  to  and  acceptance  by  it. 
(Oroevenor  v.  The  IT.  T.  C.  JR.  B.  Co.,  39  N.  Y.,  84.)  K., 
W.  &  Co.  were  authorized  to  contract  for  plaintiff;  their 
contract  binds  him.  {St,  John  v.  Van  Sa/ntvoord,  6  Hill., 
157 ;  Dunlap's  Paley's  Agency,  8  Am.  ed.,  chap.  8,  part  1, 
§  6 ;  Jeffrey  v.  BigdoWy  13  Wend.,  518 ;  Anderson  v.  Goordey, 
21  id.,  279 ;  Smith  v.  Empire  Ins.  Co.,  25  Barb.,  497 ;  Med- 
hury  V.  N.  Y.  <&  E.  R.  R.  Co.,  26  id.,  564;  N.  T.  Life  Ins. 
and  Trust  Co.  v.  Be^,  7  N.  Y.,  364 ;  Story  on  Agency,  § 
160;  Sims  v.  Btmd,  5  Bam.  &  Adol.,  393;  Biggins  v. 
Senior,  8  Mees.   &  Wels.,  834,  844;  Beebe  v.  Robert,  12 
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Wend.,  413 ;  Tavntor  v.  Prendergaatj  3  Hill.,  72 ;  Van  Lien 
V.  BymeSj  N.  Y.  Com.  PI.,  1  Hilt.,  133 ;  Meyer  et  al.  v. 
Hamden'e  Ex.  Co.,  K  Y.  Com.  PL,  24  Howard,  290;  N. 
J.  Siea/m,  Nav.  Co,  v.  Merchant^  BamJc  of  Boston,  6 
Howard  [Sup.  U.  S.],  344,  Nelson,  J.,  Opinion;  York 
Co,  V.  Central  Railroad  [Supreme  Court  U.  S.],  3  Wallace, 
107.)  The  contract  limiting  defendant's  liability  is  valid. 
(Pierce  on  Am.  R.  R.  Law,  419,  420 ;  Story  on  Bailm.,  § 
549;  Angell  on  the  Law  of  Carriers,  §  127;  Rediield  on 
Railways,  266,  273;  Parsons  v.  Monteath,  13  Barb., 
353 ;  Moore  v.  Fvans,  14  id.,  524 ;  Wells  v.  iT.  Y.  C.  R.  R. 
Co.j  26  id.,  641 ;  Dorr  v.  iT.  J.  Steam  Nav,  Co,,  1  Keman, 
485 ;  Mercantile  MiUual  Ins,  Co.  v.  CaM>s,  20  N.  Y.,  173 ; 
Same  v.  Chase,  1  E.  D.  Smith,  115  ;  N.  J.  Stea/m,  Nav,  Co. 
V.  Merchamii  Bank,  6  Howard  U.  S.  R.,  344.) 

J,  n,  Townsend  for  the  respondent.  Plaintiff,  as  consignee, 
was  presumed  to  be  owner.  {Sweet  v.  Barney,  28  N.  Y., 
335.)  Defendant's  liability  does  not  rest  upon  contract,  but 
upon  its  duty  as  carrier.  {Merritt  v.  Earle,  29  N.  Y.,  115, 
122.)  The  person  who  delivers  goods  has  not,  necessarily, 
power  to  contract  for  transportation.  {Robinson  v.  Baker^ 
5  Cush.,  137 ;  Stefoens  v.  B,  &  W.  R.  R,  Co.,  8  Gray,  262 ; 
Fitch  V.  Newbury,  1  Doug.,  1 ;  Redfield's  note  to  Schneider 
V.  Eva^is,  9  Am.  Law  Reg.  [N.  S.],  540.)  The  alleged 
release  was  without  consideration,  and  therefore  void. 
{Nevins  v.  The  Bay  State  Steamhoat  Co.,  4  Bosw.,  225 ;  Dorr 
v.  The  If.  J.  Steam  Noa),  Co.,  1  Keman,  485 ;  Squire  v.  The 
N.  Y.  C,  R,  R.  Co.,  98  Mass.,  239,  see  pages  248  and  249 ; 
Bissdl  V.  N.  Y,  C,  R.  R.  Co.,  25  N.  Y.,  442.)  Defendauts 
failed  to  deliver  and  cannot  avail  themselves  of  the  release. 
(2  R.  S.  [5  ed.],  693,  §  97 ;  Angell  on  Carriers,  §§  95-98,  287 ; 
Foy  V.  Troy  and  Boston  R,  R,  Co.,  24  Barb.,  382 ;  Smith  v. 
The  N,  Y.  C,  R.  R.  Co.,  43  id.,  225 ;  Grant  v.  Johnson,  1 
Seld.,  247 ;  Williams  v.  Holland,  Jr,,  22  How.,  137 ;  Ooold 
V.  Chopin,  20  N.  Y.,  259  ;  Pepper  v.  Haight,  20  Barb.,  429.) 
The  alleged  usage  was  invalid  because  personal  and  local,  not 
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general  {Maoy  v.  The  WhaUng  Ins,  Co.,  9  Met.,  354,  see 
on  page  366;  Wood  v.  Woody  1  Carrington-Payne,  69; 
St^wns  V.  ^.,  9  Pick.,  198.) 

Hunt,  C.  It  is  admitted  that  the  defendant  was  a  com- 
mon carrier  at  the  time  of  receiving  the  looking-glass  for 
transportation.  It  is  conceded  also,  as  a  matter  of  law,  that 
a  common  carrier  may  limit  his  liability  by  express  contract. 
This  has  been  held  many  times  within  a  few  years  past 
(Redfield  on  Carriers,  §  11  ^^  seq. ;  Dorr  v.  iT.  J.  Steamhoat 
Nm.  Co^  11  N.  Y.,  486 ;  BvfseU  v.  N.  T.  C.  E.  B.  Co.y  25 
id.,  442.) 

An  agreement,  special  and  limited  in  its  character,  was  actu- 
ally made  in  this  instance,  and  under  which  the  defendant  claims 
exemption  from  liability.  The  plaintifiE  insists  that  he  gave 
no  authority  for  the  making  of  that  contract,  and  that  he  is 
not  bound  by  it.  This  presents  the  first  question  in  the  case. 
The  facts  lie  in  a  nutshell.  Having  purchased  of  Kimball 
&  Whittemore,  a  gilt  mirror  and  frame,  for  the  sum  of  $195, 
the  plaintiff  '^  directed  that  the  same  be  well  packed  in  a 
box  by  the  said  Kimball  &  Whittemore,  and  deH/vered  in 
good  order  to  the  Hudson  River  Railroad  Company,  for 
transportation  by  them  by  railroad  to  Fulton,  N.  Y.,  but 
gave  the  said  Kimball  &  Whittemore  no  other  authority  to 
contract  with  the  carrier,  or  to  execute  the  release,  of  which 
Schedule  A  is  a  copy ; "  The  railroad  company  refused  to 
receive  or  transport  the  mirror  except  upon  the  terms  of  the 
special  contract.  Had  Kimball  &  Whittemore  authority  as 
the  agent  of  the  plaintiff  to  enter  into  the  same  ? 

The  authority  to  the  agent  was  verbal,  and  therefore  enti- 
tled to  a  more  liberal  construction  than  would  be  given  to  a 
formal  written  instrument.  (Story  on  Agency,  §§  82-87, 100- 
103.) 

The  object  to  be  attained  was  the  transportation  of  the 
property  to  Fulton,  and  no  restrictions  or  limitations  were 
placed  upon  the  means  of  doing  it,  except  that  it  should  be 
by  the  railroad  of  the  Hadson  River  Company. 
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The  authority  thus  to  be  construed,  was  to  deliver  the 
mirror  to  the  railroad  company  for  transportation.  A  delivery 
to  a  carrier  for  transportation  imports  an  acceptance  by  the 
carrier  for  that  purpose.  (Redfield  on  Carriers,  §  95  and 
following.)  The  consent  of  the  carrier  to  receive  is  as  neces- 
sary to  the  completion  of  a  delivery,  as  is  the  consent  of  a 
grantee  in  a  deed  to  the  delivery  of  the  deed.  In  neither  case 
can  the  obligation  or  the  advantage  be  thrust  upon  a  person 
without  his  assent.  An  authority  to  deliver  for  transporta- 
tion could  only  be  executed  by  obtaining  the  consent  of  the 
carrier  to  receive  the  same.  A  carrier  is  not  liable  for  the 
value  of  property  until  he  has  received  the  same  for  trans- 
portation, either  in  fact  or  in  construction  of  law.  K  he 
arbitrarily  and  illegally  refuses  to  accept  the  property  he 
may  be  liable  in  damages  for  a  breach  of  his  duty,  but  not  as 
a  carrier  for  the  value.    (39  N.  Y.  R.,  34.) 

Kimball  &  Co.  were  authorized,  then,  to  carry  this  mirror 
to  the  starting  point  of  the  Hudson  River  road,  and  to  pro- 
cure its  acceptance  by  that  road  for  the  purpose  of  being 
transported  to  Fulton.  This  authority  must  be  construed  to 
include  all  the  necessary  and  usual  means  of  carrying  it  into 
effect.  In  Redfield  on  the  Law  of  Railways  it  is  said :  ^^  As 
a  general  rule,  the  agent  to  whom  the  owner  intrusts  the 
goods  for  delivery  must  be  regarded  as  having'anthority  to 
stipulate  for  the  terms  of  transportation.''  (1  Red.  Railways, 
22,  citing  London  v.  JUT.  W.  R.  W.  Co.,  7  H,  &  N.,  600 ; 
Lewis  V.  G.  W.  R.  TT.,  5  id.,  867.)  This  is  in  accordance 
with  the  general  principle.  Numerous  instances  of  this 
character  are  collected  in  Story  on  Agency.  Thus,  a  general 
authority  to  collect,  receive  and  pay  debts,  will  authorize 
settling  accounts,  adjusting  disputed  claims,  resisting 
unjust  claims,  answering  or  defending  suits,  as  incident 
to  and  included  in  the  primary  power.  (§  58.)  An  autho- 
rity to  collect  a  debt  will  authorize  an  arrest  of  the  debtor. 
An  authority  to  a  broker  to  effect  a  policy  will  authorize 
him  to  adjust  a  loss,  and  to  adopt  all  necessary  means 
to  procure  an  adjustment.      An  authority  to  settle  losses 
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on  a  policy  will  include  a  power  to  refer  the  matter 
to  arbitration.  An  authority  to  Bell  and  convey  lands 
for  cash  includes  an  authority  to  receive  the  purchase-money. 
(Id.)  An  agent  who  is  employed  to  procure  a  note  to  be  dis- 
counted may,  unless  expressly  restricted,  indorse  it  in  the 
name  of  his  employer,  or  he  may  indorse  it  in  his  own  name, 
and  claim  indemnity  of  his  principal.  A  servant  or  agent 
employed  to  sell,  without  express  restriction  as  to  mode,  may 
sell  by  sample  or  with  warranty.  (§  59.)  Such  an  authority 
also  includes  not  only  the  means  necessary  and  proper,  but  all 
the  various  means  which  are  justified  by  the  usage  of  trade, 
thus  authorizing  a  sale  upon  credit  when  that  mode  of  sale  is 
justified  by  the  usage  of  trade.  (§  60.)  In  other  words,  the 
agent  is  clothed  with  full  authority  to  use  all  the  usual  and 
appropriate  means  to  accomplish  the  end,  unless  a  more 
restricted  authority  is  established.    (§§  73,  102,  103.) 

These  principles  amply  justify  the  authority  to  make  the 
contract  in  question  by  Kimball  &  Whittemore  on  behalf  of 
the  plaintifil  They  were  directed  to  deliver  the  mirror  to  the 
carrier.  This  required  them  to  procure  an  acceptance  of  the 
article  by  the  company.  They  were  directed  in  effect  to  pro- 
cure ^'  its  transportation  to  Fulton  by  the  railroad  company." 
This  could  only  be  accomplished  by  entering  into  a  contract 
that  it  shouTd  be  transported  upon  an  open  carriage,  where  it 
was  exposed  to  unusual  hazard  of  injury,  and  upon  specified 
terms  of  liability.  The  mirror  must  remain  unearned  by  the 
Hudson  River  Company,  or  this  arrangement  must  be  made. 
The  plaintiff's  authority  was  general,  and  was  unrestricted. 
In  my  judgment,  the  contract  made,  to  wit,  that  it  might  be 
shipped  upon  an  open  carriage,  and  that  the  carrier  should 
not  be  responsible  for  any  breakage  thereof,  was  within  the 
agent's  authority,  and  is  obligatory  upon  the  plaintiff. 

It  is  said  in  further  objection  to  the  right  of  recovery,  that 
the  agreement  was  without  consideration,  and  for  that  reason 
is  void.  This  argument  is  based  upon  that  section  of  the  statute 
(§  36,  Laws  1850,  chap.  140)  which  makes  it  the  duty  of  a  rail- 
road company  to  receive  and  transport  property  '^  on  the  due 
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payment  of  the  freight  or  fare  legally  authorized  therefor." 
They  were  bound,  it  is  said,  to  carry  it,  and  there  is  nothing 
to  show  that  the  defendant  could  or  would  have  charged  a 
higher  price  if  the  property  had  been  transported  in  a  covered 
carriage.  This  argument  is  based  upon  the  assumption  that 
the  defendant  was  bound  to  carry  this  mirror  at  a  rate  or 
price  fixed  by  law,  and  that  the  law  fixed  their  liability, 
founded  upon  that  rate  or  price.  I  do  not  understand  that 
either  of  these  assumptions  are  well  founded.  The  statute 
fixes  no  rate  of  fare,  either  for  mirrors  or  non-perishable  pro- 
perty ;  for  goods  carried  in  covered  cars  or  in  open  cars.  The 
whole  thing  is  a  matter  of  contract.  The  company  can  fix 
any  reasonable  rates  they  think  proper,  and  vary  them  at 
pleasure.  They  received  the  mirror  in  question  for  transport- 
ation over  their  road ;  they  were  bound  so  to  transport  it ;  if 
they  failed  to  deliver  it  uninjpred,  they  were  liable,  or  not, 
according  as  the  injury  was  or  was  not  the  result  of  causes  for 
which  they  agreed  to  be  liable.  The  undertaking  to  carry 
was  the  consideration  for  the  agreement  of  the  shipper,  as 
the  liability  of  the  shipper  to  pay  the  freight  was  the  con- 
sideration for  the  agreement  of  the  carrier  to  transport. 
There  was  a  mutual  and  sufficient  consideration ;  the  same 
that  exists  in  the  ordinary  case  of  shipment  of  goods  with  or 
without  a  special  contract. 

Without  intending  to  weaken  any  other  ground  of  defence, 
by  not  alluding  to  it,  I  am  content  to  place  my  judgment 
upon  the  grounds  stated.  The  plaintiff  recovered  the  full 
value  of  his  mirror,  notwithstanding  the  injury  to  it  accrued 
from  a  cause  for  which  it  was  expressly  stipulated  that  the 
defendant  should  not  be  liable.    This  was  error. 

There  should  be  a  new  trial,  with  costs  to  abide  the  event. 

Eabl,  C.  It  is  not  very  important,  as  I  view  this  case,  to 
determine  whether  the  consignee  of  goods  is,  in  the  absence 
of  any  other  indication  of  ownership,  to  be  presumed  the 
owner  of  the  goods  shipped.  It  was  held  that  he  was,  by  one 
of  the  learned  judges,  who  wrote  the  opinion  at  the  General 
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Term,  in  this  case.  And  Buch  was  the  dictum  of  Judge  Jahes^ 
m  Shoeet  v.  Barney  (23  N.  Y.,  835),  and  of  Ch.  J.  Bkonson, 
in  Price  v.  Powell  (8  Com.,  322) ;  and  by  the  same  learned 
judge,  in  EoerM  v.  SdUus  (15  Wend.,  474).  But  in  York 
Company  v.  Central  RaXt/road  (8  Wal.,  107),  Mr.  Justice 
Field  held  that  the  consignors,  who  were  in  that  case  not  the 
•owners  of  the  property  shipped,  but  the  mere  agents  of  the 
consignees,  were  to  be  treated  as  the  owners. 

Whether  the  consignor  or  the  consignee  is  to  be  presumed, 
in  the  absence  of  proof,  to  be  the  owner  of  the  goods  shipped, 
for  the  purpose  of  determining  the  rights  and  liabilities  of 
the  carrier  to  the  real  owner,  it  cannot  well  be  disputed  that 
the  consignor  of  goods  to  a  distant  owner  as  consignee,  must 
be  treated  as  the  agent  of  the  consignee,  for  the  purpose  of 
shipping  and  consigning  the  goods,  as  the  consignee  of  a  dis- 
tant owner  who  is  the  consignor  is  the  agent  of  the  latter  to 
receive  the  goods  consigned  to  him.  Ko  other  rule  would  be 
found  practicable  or  convenient  in  the  extensive  commerce  of 
our  country,  carried  on  through  the  agency  of  common 
carriers.  It  was  so  held  in  London  and  Noriikr  Western  Ha/U- 
Bailway  v.  BarUeU  (7  H.  &  N.,  400)-  In  Redfield  on  Car- 
riers, section  52,  the  learned  author  says :  '^As  a  general  rule, 
the  agent  to  whom  the  owner  entrusts  the  goods  for  delivery 
must  be  regarded  as  having  authority  to  stipulate  for  the  terms 
of  transportation.  By  this  we  do  not  mean  the  porter  or  cab- 
man, or  mere  servant,  but  the  consignor  of  the  goods,  or  any 
other  agent  of  the  owner,  who  purchases  or  procures  them  for 
him."  In  York  Compcmy  v.  Ceni/ral  Bailroad  {aupra\ 
Trout  &  Son  shipped  at  Memphis,  on  the  Mississippi,  a  large 
quantity  of  cotton  on  board  a  steamer  belonging  to  the 
Illinois  Central  Railroad  Company,  which,  by  the  terms 
of  the  bill  of  lading,  was  to  be  delivered  at  Boston, 
Massachusetts,  the  consignees,  the  York  Company,  pay- 
ing freight,  ^^fire  and  the  unavoidable  dangers  of  the 
river  only  excepted.*'  In  the  course  of  the  transit,  the  cotton 
was  destroyed  by  ^,  and  the  York  Company  sued  the 
carriers  in  the  United  States  Circuit  Court  for  damages.    It 
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appeared  that  Trout  &  Son  were  the  agents  of  the  company, 
and  that  the  latter  owned  the  cotton.  The  defendant  had 
judgment.  On  error  in  the  Supreme  Court,  it  was  objected 
that  the  exemption  from  liability  specified  in  the  bill  of 
lading  did  not  bind  the  plaintiff,  because  Trout  &  Son,  who 
were  merely  agents  of  the  York  Company,  could  not  give 
their  assent  to  such  exemption,  so  as  to  bind  the  company ; 
and  because,  further,  there  was  no  consideration  for  such 
exemption.  Both  grounds  of  objection  were  considered  by 
the  court,  and  held  not  to  be  available.  It  was  held  that 
the  consignees  were  bound  by  the  contract  made  by  the 
consignors  as  their  agents.  The  objection  of  a  want  of  con- 
sideration was  answered  by  Mr.  Justice  Fiblt>  as  follows : 
^'  There  is  no  evidence  that  a  consideration  was  not  given 
for  the  stipulation.  The  company  probably  had  rates  of 
charges  in  proportion  to  the  risks  they  assumed  from  the 
nature  of  the  goods  carried,  and  the  exception  of  losses  by  fire 
must  necessarily  have  affected  the  compensation  demanded." 
There  was  in  the  case  no  proof  of  a  reduced  compensation 
for  the  carriage  on  account  of  the  exemption  from  the  risks 
specified ;  but  the  court,  in  the  absence  of  any  proof  to  the 
contrary,  presumed  that  there  was  such  a  reduction.  In  the 
case  of  Squire  v.  JVew  York  Ceni/ral  RaHroad  Compa/ny 
(98  Mass.,  239),  the  plaintiffs  bought  hogs  in  Chicago,  and 
sent  a  drover  to  attend  and  take  care  of  them  to  Boston.  At 
Suspension  Bridge,  on  the  route,  they  were  discharged  into 
the  stock-yard  of  the  railroad  company ;  cars  were  brought 
to  the  yard  and  the  hogs  loaded  into  them.  The  ticket 
master  gave  the  drover  a  pass  and  handed  to  him  at  the  same 
time  a  written  contract,  saying  that  he  must  sign  it,  and  asked 
him  to  sign  it  with  die  name  of  the  plaintifih,  which  he 
did,  without  express  authority  from  them.  The  contract 
was  also  signed  by  the  station  agent  and  limited  the  liability 
of  tlie  railroad  company  in  several  important  particulars,  and, 
among  other  things,  exempted  the  company  from  injury  to 
the  hogs  from  suffocation.  Some  of  thejiogs  were  suffocated 
before  reaching  Albany,  and,  in  an  action  by  the  owners  to 
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recover  their  value,  it  was  held  that  the  contract  was  binding 
upon  them,  and  that  the  company  was  not  liable.  Gray,  J., 
says:  ^'That  even  if  the  drover  had  no  express  aathority 
from  the  plaintiffs  to  sign  any  contract  relating  to  their  trans- 
portation, he  was  the  person  in  charge  of  the  property,  and 
the  only  one  with  whom  the  defendants  could  make  the 
necessary  arrangements,  and  stood  toward  them  for  this  pur- 
pose io  the  position  of  an  owner."  See  also  Christenson  v. 
American  Escpress  Co.  (15  Minn.  270). 

In  the  case  under  consideration  the  plaintiff  bought  the 
mirror  of  Kimball,  Whittemore  &  Co.,  and  paid  them  dierefor 
$195,  and  also  paid  them  five  dollars  for  boxing  and  shipping 
it,  and  directed  them  to  deliver  it  to  the  railroad  company  for 
transportation  to  him,  and  gave  them  no  other  authority. 
They  thus  became  the  consignors  of  the  mirror,  and  the  agents 
of  the  plaintiff  for  shipping  and  consigning  the  same,  with  all 
the  powers  and  authority  incident  to  such  an  agency.  The 
agency  was  not  limited  by  any  instructions  of  the  principal, 
and  hence  the  agents  were  general  agents  in  the  particular 
business,  possessing  all  the  implied  power  requisite  to  do  the 
business  in  any  of  the  ordinary  and  customary  modes.  {Ander- 
son V.  Coonley,  21  Wend.,  279 ;  Jeffrey  v.  JBigeloWj  13  id., 
518.)  Within  such  limits  they  stood  in  the  place  of  the  prin- 
cipal, and  according  to  the  cases  above  cited  from  3  Wallace 
and  98  Mass.  could  be  treated  with  by  the  carrier  as  owners. 

It  appeared  that  the  defendant  had  for  a  long  time  been 
accustomed  to  refuse  to  receive  or  carry,  at  its  ordinary 
tariff,  large  mirrors  too  bulky  to  be  carried  in  covered 
ears,  and  for  that  reason  liable  to  extra  hazards,  nnless  and 
until  the  shippers  thereof  would  execute  and  deliver  a 
release  of  liability  similar  to  the  release  which  was  exe- 
cuted in  this  case,  and  that  this  custom  was  well  known  to 
the  consignors.  It  matters  not  that  this  custom  was  not 
known  to  the  plaintiff.  It  was  proper  that  it  should  appear, 
and  is  important  only  to  show  that  the  alleged  contract  of 
shipment  was  an  ordinary  and  usual  one  to  be  made  upon  the 
shipment  of  such  property,  and  henoa  that  it  was  within  the 
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implied  authority  confided  to  the  consignors  by  the  plaintifF. 
Hence,  I  reach  the  conclusion  that  the  consignors  had  an 
implied  authority  to  make  the  alleged  contract ;  and  the  next 
question  to  be  considered  is,  whether  they  did  in  fact  make  it 
on  behalf  of  the  plaintiff. 

The  consignors,  as  above  stated,  knew  that  it  was  usual  for 
the  railroad  company  to  exact  such  a  contract  and  to  charge 
special  rates  if  it  was  not  made.  When  their  cartman  deliv- 
ered the  mirror  to  the  company  for  transportation,  it  was 
found  to  be  too  bulky  to  be  carried  in  a  covered  car  and  the 
railroad  agent  refused  to  receive  it  unless  the  cartman  would 
first  sign  the  contract.  Thereupon  he,  knowing  the  custom 
in  such  cases,  signed  the  contract  as  "  agent  for  shipper  and 
owner."  The  railroad  agent  also  signed  the  same  and  deliv- 
ered a  copy  thereof  to  the  cartman,  and  it  was  agreed  that 
the  box  containing  the  mirror  should  be  retained  in  the  rail- 
road depot  till  the  next  day  and  should  be  returned  to  the 
consignors  if  they  requested  it.  The  cartman  gave  the  copy 
of  the  contract  to  the  consignors  and  stated  to  them  all  the 
above  facts.  The  contract  itself  specified  that  if  any  objec- 
tion was  made  to  it,  notice  was  to  be  given  to  the  freight 
agent,  that  a  new  contract  might  be  made.  The  consignors 
did  not  before  the  next  day  request  the  return  of  the  box 
or  communicate  to  the  defendant's  agent  any  dissent  from 
the  arrangement,  and  the  defendant  therefore  forwarded  the 
box.  The  cartman  was  not  authorized  to  make  this  contract. 
He  was  merely  the  servant  of  the  consignors  to  deliver  this  box 
to  the  railroad,  and  was  clothed  with  no  discretion  to  act  for 
them.  No  authority  could  be  implied  from  his  character  and 
business,  and  his  principals  were  near  at  hand,  where  they 
could  be  consulted,  and  they  could  act  for  themselves.  But  he 
assumed  to  act  for  them  and  to  do  what  they  were  authorized 
to  do.  They  were  notified  of  all  the  facts,  and  the  contract 
made  by  him  for  them  was  delivered  to  them.  They  were 
informed  that  if  they  had  any  objection  to  the  contract  made 
by  their  assumed  agent,  they  should  notify  the  defendant  the 
next  day.     They  made  no  objection,  and  expressed  no  dis- 
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satisfaction  with  the  contract,  leaving  the  defendant's  agent 
to  suppose  that  it  was  satisfactory  to  them.  It  seems  to  me 
that  these  facts  constitute  a  most  emphatic  and  unequivocal 
ratification  of  the  contract.  A  subsequent  ratification,  with 
knowledge  of  the  facts,  of  the  acts  of  an  assumed  agent, 
is  equivalent  to  an  original  authority  and  as  this  was  a  con- 
tract which  the  consignors  could  have  deputed  the  cartman 
to  make  for  them,  it  must  be  treated  as  if  made  by  them  in 
person  and  binding  upon  the  plaintiff.  We  have,  then,  this 
contract  exempting  the  defendant  from  the  very  risk  (break- 
ing) which  caused  the  damage  complained  of.  It  cannot  be 
claimed  that  the  contract  was  illegal  because  it  limited  the 
liability  of  the  defendant  as  a  common  carrier,  for  such  con- 
tracts are  tolerated  by  the  law.  It  cannot  be  condemned  as 
extorted  from  the  consignors  by  the  defendant  in  violation  of 
its  duty  as  a  common  carrier,  because  the  contract  was  volun- 
tarily made  by  them.  They  had  the  option  either  to  insist 
that  the  defendant  should  transport  the  box,  without  any 
special  contract,  subject  to  the  duty  and  responsibility  imposed 
by  law,  or  to  make  a  special  contract  tor  the  carriage.  They 
voluntarily  chose  the  latter,  and  the  contract  is  binding  if 
founded  upon  a  sufficient  consideration,  and  whether  it  was 
or  not  will  now  be  considered. 

There  is  no  law  regulating  the  amount  of  freight  which 
railroad  companies  may  properly  charge.  They  are  bound  to 
carry  such  property  as  may  be  offered  to  them  for  transporta- 
tion, upon  due  payment  of  freight.  They  must  carry  for 
all  upon  equal  terms,  charging  one  no  more  than  another  for 
freight  or  property  delivered  under  like  circumstances.  But 
they  are  not  bound  to  carry  all  kinds  of  property  for  the  same 
freight  They  may  charge  ordinary  rates  for  some  kinds  of 
property  exposed  in  the  carriage  to  ordinary  hazards,  and 
extra  rates  for  property  exposed  to  extra  hazards.  As  rail- 
road companies  are  hound  to  carry  without  any  contract 
limiting  their  liability,  their  mere  agreement  to, carry  does  not 
furnish  a  consideration  for  the  agreement  to  limit  their  lia- 
bility ;  nor  does  their  agreement  to  carry  for  the  price  which 


512  Nelson  v.  Thb  H.  R.  R.  R.  Co.  [May, 

Opinion  of  the  Commission,  per  Eabl,  G. 

they  wonld  be  authorized  to  charge  iu  case  their  liability  was 
not  limited.  {Bis^eU  v.  TA^  N.  T.  0.  R.  B.  Co.,  25  N.  Y.,  442.) 
But  it  is  a  sufficient  consideration  if  they  agree  to  carry  for  a 
reduced  compensation  because  their  liability  is  limited.  In 
York  Compa/ny  v.  CentrcU  Baihoad  {mpra)  it  was  held  that 
where  there  was  an  agreement  limiting  the  liability  of  the 
carrier,  it  would  be  presumed,  in  the  absence  of  proof  to  the 
contrary,  that  it  was  upon  the  consideration  of  a  reduced 
compensation  for  the  carriage.  Such  a  presumption  is  not 
unreasonable,  but  it  is  not  necessary  to  indulge  in  it  in  this 
case.  Here  the  consideration  of  the  restricted  liability  was 
not  simply  the  agreement  of  the  defendant  to  carry y  but  to 
carry  at ''  tariff  rates."  This  was  a  consideration  satisfactory 
to  the  parties.  How  can  we  say,  in  the  absence  of  proof, 
that  '^  tariff  rates  "  meant  the  full  rate  which  could  be  charged 
for  freight  upon  the  mirror  ?  In  view  of  all  the  facts  and  cir- 
cumstances disclosed,  it  is  clear  that  ^^  tariff  rates "  meant  a 
less  rate  than  the  defendant  was  authorized  to  charge  for  the 
carriage  of  mirrors  and  other  articles  exposed  to  extra  hazard. 
Here,  then,  the  consideration  for  the  agreement  to  limit  the 
defendant's  liability  was  the  agreement  to  carry  for  a  reduced 
compensation,  and  we  reach  the  conclusion  that  the  contract 
was  a  valid,  binding  contract  between  the  plaintiff  and  the 
defendant. 

The  only  further  question  to  be  considered  is  whether  the 
defendant  discharged  its  duty  under  the  contract.  The 
receipt  given  by  defendant's  freight  agent,  at  the  time  of 
the  execution  of  the  above  mentioned  contract  and  the  delivery 
of  the  box,  is  as  follows :  "  Received  from  Kimball,  Whitte* 
more  &  Co.,  in  good  order,  on  board  the  N.  Y.  0.  R.  R.,  for 
Fulton,  N.  Y.,  the  following  package:  One  box,  mirror, 
marked  W.  S.  Nelson,  Fulton,  N.  Y."  There  is  an  evident 
mistake  in  this  receipt.  The  box  was  not  received  on  board 
the  New  York  Central  railroad,  or  on  board  of  any  other  road. 
It  was  received  at  the  depot  of  the  defendant  in  New  York, 
to  be  carried  over  its  road,  connecting  with  the  New  York 
Central  railroad  at  Troy.    Some  words  are  manifestly  omitted, 
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and  the  receipt  should  probably  have  stated  that  the  box 
was  received  to  be  delivered  on  board  the  New  York  Central 
railroad.  It  must  be  read  as  if  some  such  words  were  con- 
tained in  it,  and  it  must  be  construed  in  connection  with  the 
contract  executed  at  the  same  time.  The  two  instruments 
together  show  clearly  that  the  defendant  undertook  the  duty 
of  an  intermediate  carrier,  to  take  the  box  and  carry  it  to 
Troy,  the  terminus  of  its  route,  and  there  to  deliver  it  on 
board  of  the  New  York  Central  railroad.  There  is  nothing, 
either  in  the  two  instruments  or  in  the  circumstances  surround- 
ing the  transaction,  from  which  we  can  infer  that  the  defend- 
ant imdertook  to  carry  the  box  to  Fulton,  far  beyond  the 
terminus  of  its  road.  Hence,  the  defendant  discharged  its 
duty  when  it  carried  this  box  to  Troy  and  tendered  it  for 
carriage  to  the  New  York  Central  Railroad  Company.  Upon 
the  refusal  of  the  latter  company  to  receive  and  carry  it,  it 
should  have  notified  the  plaintiff  of  such  refusal.  But  as  the 
neglect  to  notify  the  plaintiff  caused  him  no  damage,  it  is  of 
no  consequence  in  this  action. 

Having  thus  carefully  examined  the  important  questions 
raised  and  discussed  in  this  case,  I  have  reached  the  conclu- 
sion that  the  plaintiff  was  not  entitled  to  recover,  and  the 
judgment  must  be  reversed  and  new  trial  granted,  costs  to 
abide  event. 

All  concur. 

Judgment  reversed. 


The  Western  Railroad  Company,  Appellant,  v,  Michael 
A.  Nolan  et  al.,  The  Board  of  Assessors  of  the  Cmr  op 
Albany,  Respondents. 

Trustees,  in  whom  is  the  title  to  a  trust  fund,  aie  the  proper  parties  plain- 
tiff in  an  action  to  maintain  and  defend  the  flind  against  wrongful  attack 
or  injury,  tending  to  impair  its  safety  or  amount  Neither  the  ee^tuis 
que  trust  nor  beneficiaries  can  maintain  such  action  against  a  third  per- 
son, except  in  case  the  trustees  refuse  to  perform  their  duty,  and  then  the 
trustees  should  be  made  parties  defendant. 
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▲aseflsoiB  are  |^tME» Judicial  officers;  their  asseeBments  are  in  the  nature 
of  Judgments.  They  are  not  subject  to  an  action  to  review,  modify  or 
reverse  their  judgments,  nor  to  hold  them  to  personal  liability,  when 
acting  within  their  jurisdiction.  Their  Judgments  can  be  reversed  by 
action  for  fhiud,  mistake  or  other  cause,  giving  Juiisdiction  to  courts  of 
equity ;  but  it  is  the  parties  affected  by  the  Judgment  who  must  be  brought 
into  court  to  litigate,  not  the  Judges. 

It  is  ministerial,  not  Judicial  officers,  whom  the  court  has  power  to 
restrain  when  proceeding  illegally  under  a  claim  of  right.  The  process 
of  injunction,  in  a  proper  case  for  stajrlng  a  Judgment,  goes  against  the 
parties,  not  the  tribunal  or  its  Judges. 

The  rule  denying  the  right  to  interfere  by  injunction  to  restrain  the  collec- 
tion of  a  tax,  is  one  of  public  policy,  and  it  is  equally  applicable  to  the 
case  of  an  assessment 

The  remedy  by  omrtiarari  is  the  proper  one  to  review  an  assessment 

(Argued  January  6, 1872 ;  decided  May  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  district,  affirming  a 
judgmeut  diemissing  plaintiff's  complaint. 

The  action  was  brought  to  restrain  the  defendants,  as 
assessors  of  the  city  of  Albany,  from  assessing  the  sum  of 
$500,000,  for  personal  property,  against  Joseph  G.  Y.  Paige 
and  Thomas  W.  Olcott,  trustees,  for  the  purpose  of  taxation. 
The  said  sum  was  held  by  Paige  and  Olcott  as  trustees,  under 
certain  tripartite  contracts,  dated  in  1840,  1841  and  1849, 
between  the  city  of  Albany  of  the  first  part,  the  Albany  and 
West  Stockbridge  Bailroad  Company(a  corporation  of  the  State 
of  New  York),  of  the  second  part,  and  the  plaintiff  (a  cor- 
poration of  the  State  of  Massachusetts),  of  the  third  part. 
Under  these  contracts  the  city  of  Albany  issued  its  bonds  to 
the  plaintiff  for  $1,000,000,  payable  one-fourth  in  twenty- 
five  years,  one-half  in  thirty  years,  and  the  remaining  one- 
fourth  in  thirty-five  years  from  June,  1840,  with  interest 
coupons  at  six  per  cent  per  annum,  payable  semi-annually ; 
the  plaintiff  agreeing  to  apply  one-tenth  of  the  proceeds  of  the 
bonds  to  the  creation  of  a  sinking  fund,  to  be  held,  managed 
and  controlled  by  two  trustees,  one  of  whom  should  bo  the 
chamberlain  for  the  time  being  of  the  city  of  Albany,  and 
the    other    to    be    nominated    by  the    plaintiff,   who  was 
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required  to  keep  the  fund  invested,  together  with  an  addi- 
tional one  per  centum  on  the  amount  of  the  said  bonds,  to  be 
contributed  annuallj  to  the  said  fund  by  the  plaintiff,  and 
accumulate  the  said  fand  for  the  purpose  of  retiring  the 
said  bonds  at  mat]^rity,  paying  the  surplus  to  the  said  plain- 
tiff. The  residue  of  the  proceeds  of  the  said  bonds  the 
plaintiff  agreed  to  apply  to  the  construction  of  the  Albany 
and  West  Stockbridge  railroad,  which  completed  a  through 
line  of  railroad  communication  from  the  eastern  terminus  of 
the  plaintiff's  railroad  in  Massachusetts  to  the  city  of  Albany* 
The  city  of  Albany  also  agreed  to  subscribe  for  $1,000,000  in' 
the  stock  of  the  Albany  and  West  Stockbridge  Railroad 
Company,  to  be  held  by  said  city  in  consideration  of  the 
issue  of  said  city  bonds,  of  which  stock  the  plaintiff  was  to 
become  the  owner  as  fast  as  it  retired  the  said  bonds  j 
and  the  agreement  appears  to  contemplate  that  the  plaintiff 
would  become  the  lessee  of  the  said  West  Stockbridge  rail* 
road,  until  the  plaintiff  became  the  owner  of  said  railroad 
by  payment  of  the  said  city  bonds;  and  the  plaintiff  also 
agreed  to  pay  the  interest  on  the  bonds  as  it  became  due,  as 
a  rent  for  the  use  of  the  said  West  Stockbridge  railroad. 
This  agreement  was  carried  into  effect ;  the  said  bonds  were 
issued,  and  were  outstanding  at  the  commencement  of  the 
action;  and  the  said  sinking  fiind  amounted,  with  all  the 
annual  payments  of  the  plaintiff  thereto,  and  the  accumnla* 
tions  thereon  to  $916,489.41,  of  which  the  said  Paige  and 
Oleott  were  then  in  possession  and  the  actual  trustees.  This 
fund  was  invested  by  the  trustees  in  the  name  of  the  plain- 
tiff and  the  city  of  Albany,  on  bond  and  mortgage  to 
the  amount  $822,529,  and  the  residue  in  the  stocks  of 
the  State  and  general  government,  and  in  bonds  of  the 
city  and  county  of  Albany,  cash  on  hand,  and  bonds  of 
the  New  York  Central  Railroad  Company.  The  judge, 
before  whom  the  action  was  tried  without  a  jury,  found  that 
the  defendants  were  assessors  of  the  city  of  Albany ;  that,  aa 
such,  they  had  determined  that  the  said  fund  was  liable  to 
taxation,  and,  in  pursuance  of  their    determination,  had 
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entered  in  the  assessment  roll  of  the  said  city  the  amount  of 
$500,000  for  personal  property  in  the  names  of  Thomas  W. 
Olcott  and  Joseph  C.  Y.  Paige,  trustees  as  aforesaid.  That 
the  plaintiflF  had  no  other  property  in  the  city  and  county  of 
Albany,  except  office  furniture  of  the  value  of  fifty  dollars. 
That  the  plaintiff  had,  in  due  time,  presented  to  the  defend- 
ants, as  assessors,  proof  of  the  said  facts,  and  requested  them 
to  strike  the  said  assessment  from  the  assessment  roll,  and  that 
the  assessors  declined  to  accede  to  it,  but  determined  to  assess 
the  said  fund  for  the  purposes  of  taxation.  That  the  defend- 
ants were  not  of  sufficient  pecuniary  responsibility  to  respond 
to  the  plaintiff  in  damages  if  it  should  be  determined  that  the 
said  fund  was  not  liable  to  taxation.  That  the  plaintiff  is  a 
foreign  corporation,  created  under  the  laws  of  the  State  of 
Massachusetts. 

The  plaintiff  requested  the  judge  to  decide  that  the  said 
fund  was  not  liable  to  be  assessed  for  the  purposes  of  taxa- 
tion, and  that  the  plaintiff  was  entitled  to  an  injunction 
restraining  the  defendants,  as  assessors,  from  assessing  the 
said  fund  for  taxation,  and  from  assessing  the  said  trustees  for 
tlie  said  fund ;  but  the  said  judge  held  and  decided  that  the 
plaintiff  was  not  entitled  to  the  relief  demanded,  and  adjudged 
that  the  complaint  be  dismissed  with  costs.  The  plaintiff 
duly  excepted  to  such  refusal  to  find  as  requested,  and  to  the 
decision  so  made  by  the  said  judge. 

The  defendants  thereupon  entered  judgment,  dismissing 
the  complaint,  with  costs. 

John  H.  Reynolds  for  the  appellant.  The  fund  in  ques- 
tion belonging  in  fact  to  a  non-resident,  is  not  subject  to 
taxation.  {Lord  v.  Arnold^  18  Barb.,  105  ;  Hoyt  v.  Com.  of 
Taxes,  23  N.  Y.,  224,  240 ;  Story's  Con.  of  Laws,  309-314  ; 
2  Kent,  401.)  The  court  has  power  to  restrain  the  assess- 
ment by  injunction.  {Chegary  v.  Jenkins,  1  Seld.,  376 ; 
MoJimjok  <&  Hudson  R.  R,  Co.  v.  ArtcJier,  6  Paige,  83 ; 
B,dknup  V.  Belknap,  2  I.  C.  R.,  463 ;  Livingstan  v.  Lwi/ng- 
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Stan,  6  id.,  467 ;  1  Story  Eq.  Jur.,  §  252 ;  Cooper  v.  Alden^ 
Harrington  Eq.,  72 ;  McCord  v.  7fer,  12  Ohio.  387.) 

Samitel  Hand  for  the  respondents.  The  trustees  of  an 
express  trost  are  the  only  proper  parties  to  protect  the  fund. 
(Code,  §  113 ;  Church  v.  Stewart^  27  Barb.,  553.)  The  court 
will  not  interfere  by  injunction  to  restrain  assessments  for 
taxation,  save  where  the  assessment  would  affect  lands. 
{Magee  v.  Cutler,  43  Barb.,  240 ;  Susquehanna  Bank  v. 
Supervisors  of  Broome  County,  26  N.  Y.,  313 ;  Mayor  v. 
Messerole,  26  Wend.,  132;  Life  Ins.  Co.  v.  Supervisors,  4 
Duer,  192;  Betts  v.  WiUiamshurgh,  15  Barb.,  256;  Hey- 
wood  V.  Buffalo,  4  Kern.,  534 ;  The  Mut  Ins.  Co.  v.  Sv^, 
N.  T.,  8  Bos.,  683 ;  Wilson  v.  Mayor  of  JV.  T.,  4  E.  D. 
Smitli.)  The  proceedings  can  be  reviewed  by  certiorari.  (40 
N.  Y.,  154.)  Irresponsibility  of  defendants  no  ground  for 
equitable  jurisdiction.    {Watson  v.  Hunter,  5  J.  Oh.,  169.) 

Leonard,  C.  While  the  plaintiff  has  an  important  interest 
in  the  sinking  fund,  it  is  not  under  its  control  or  manage- 
ment, nor  is  the  title  to  it  vested  in  it.  It  has  such 
an  interest  as  would  enable  it  to  compel  an  accounting  by 
the  trustees,  or  maintain  an  action  against  them  for  the  cor- 
rection of  an  abuse  of  the  fund.  The  plaintiff  has  agreed 
to  indemnify  the  city  of  Albany  from  injury  by  losses  to  tie 
fund,  and  is  thereby  indirectly  bound  to  maintain  it,  or  to 
pay  the  bonds,  amounting  to  $1,000,000,  with  the  interest; 
and  the  plaintiff  is  also  entitled  to  the  amount  of  the  trust 
funds  remaining,  after  the  said  bonds,  with  the  interest,  have 
been  satisfied  or  paid.  Perhaps  it  might  maintain  an 
action  against  third  parties  for  the  protection  or  defence  of 
the  fund,  in  ease  the  trustees  should,  on  request,  refuse  to 
institute  the  proper  action  or  proceedings  for  that  purpose. 
The  plaintiff  should  be  regarded  as  a  cestui  qui  trust,  and 
interested  in  the  said  fund.  The  trustees  are  the  parties  in 
whom  the  fund  is  vested,  and  whose  duty  it  is  to  maintain 
and  defend  it  against  wrongful  attack  or  injury  tending  to 
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impair  its  safety  or  amount  The  title  to  the  fund  being  in 
them,  neither  the  ceatuis  qui  trust  nor  the  beneficiarieB  can 
maintain  an  action  in  relation  to  it,  as  against  third  parties, 
except  in  case  the  trustees  refuse  to  perform  their  duty  in 
that  respect,  and  then  the  trustees  should  be  brought  before 
the  court  as  parties  defendant.  There  is  nothing  in  the  case 
proving  any  refusal  or  reluctance  on  the  part  of  the  trustees 
to  perform  any  duty  which  they  ought  to  assume  in  vindicat- 
ing the  fund  from  illegal  assessment  or  taxation.  The  plain- 
tiff has  not,  for  these  reasons,  made  kny  case  entitling  it  to 
bring  this  action. 

There  are  other  technical  objections  to  this  action  which 
are  insurmountable. 

The  assessors  are  qiuisi  judicial  officers  when  acting  within 
the  sphere  of  their  jurisdiction,  and  their  assessments  when 
made  become  judgments  to  be  enforced  by  a  warrant,  in  the 
nature  of  a  special  execution,  to  be  issued  by  the  supervisors 
of  the  county.  The  assessors  are  not  subject  to  an  action  to 
review,  modify  or  reverse  their,  judgments,  nor  to  hold  them 
to  personal  liability  when  acting  within  their  jurisdiction. 
(Barhyte  v.  Shepherdj  35.  N.Y.  R.,  238,  and  cases  there  cited). 
Their  judgments  can  be  reviewed  by  action  for  fraud,  mistake 
or  other  cause  giving  jurisdiction  to  courts  of  equity,  bnt  it  is 
the  parties  affected  by  the  judgment  who  must  be  brought 
into  court  to  litigate,  and  not  the  judges. 

The  public  officers  which  the  court  has  the  power  to  restrain 
when  proceeding  illegally  under  a  claim  of  right,  injuriously 
affecting  the  property  or  rights  of  a  party,  referred  to  by 
the  chancellor  in  the  case  of  the  Mohawk  and  Hudson 
Sailroad  Co.  v.  Artcher  (6  Paige  R.,  83),  and  other  cases 
there  cited,  particularly  referred  to  by  the  learned  counsel  for 
the  plaintiff^  are  ministerial  and  not  judicial  officers.  The 
process  of  injunction  in  a  proper  case  for  staying  a  judgment 
goes  against  the  parties,  and  not  against  the  tribunal  or  its 
judges. 

The  law  is  also  well  settled  that  the  courts  will  not  inter- 
fere by  injunction  to  restrain  the  collection  of  a  tax,  unless 
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the  case  were  brought  within  some  acknowledged  head  of 
equity  jurisprudence.  An  action  lies  where  the  tax  is  upon 
land,  which  is  liable  to  be  sold  to  collect  it,  and  the  convey- 
ance to  be  executed  by  the  proper  officer  would  be  conclusive 
evidence  of  title,  and  the  tax  was  not  void  on  its  face ;  or 
where  there  might  otherwise  be  a  multiplicity  of  suits. 

It  is  said  by  the  Court  of  Appeals,  in  the  case  of  the  Suaqne- 
hanna  Bank  v.  Tlie  Supervisors  of  Broome  County  (25  N. 
Y.  B.,  312,  814),  that  there  is  no  more  reason  for  entertaining 
a  suit  to  restrain  the  collection  of  a  tax,  than  there  would  be, 
where,  in  an  action  for  the  recovery  of  money,  a  party  had  a 
judgment  against  him  upon  an  erroneous  ruling  of  the  law. 
(  Videy  page  314,  and  other  similar  cases  there  cited.)  The 
rule  denying  the  right  to  interfere  by  injunction  to  restrain 
the  collection  of  a  tax,  is  one  of  public  policy,  and  it  is  equally 
applicable  to  the  case  of  an  assessment.  The  measures 
adopted  for  equalizing  and  gatheriBg  the  public  revenue,  and 
the  means  of  paying  the  demands  of  the  creditors  of  the 
government,  as  well  as  carrying  on  or  continuing  the  public 
business,  ought  not  to  be  restrained  or  delayed  at  the  suit  of 
private  parties.  •  The  rule  that  equity  will  not  interfere  by 
injunction,  where  there  is  a  sufficient  remedy  at  law,  is  equally 
well  settled.  The  remedy  by  certiorari  has  been  repeatedly 
adopted  and  sustained  by  the  Court  of  Appeals  in  such  cases. 
If  promptly  urged,  upon  proper  proofs  preBented  to  the  assess- 
ors in  due  season,  this  remedy  is  adequate  for  the  correction 
of  all  the  errors  and  injustice  liable  to  be  committed  in  the 
performance  of  their  official  duties. 

It  being  fully  shown  that  this  action  cannot  be  maintained| 
it  would  be  a  work  of  supererogation  to  examine  the  question 
whether  the  fund  is  liable  to  taxation  or  assessment  in  the 
city  of  Albany,  That  question  is  not  properly  before  the 
court. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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James  E.  Hills,  Bespondent,  v.  Geobge  Plaoe,  Appellant. 

The  naming  of  a  bank  in  a  promissory  note  as  the  place  of  payment,  does  not 
make  the  banking  association  an  agent  for  the  collection  of  the  note  or 
the  receipt  of  the  money.  No  power,  aathority  or  duty  is  thereby  con- 
ferred upon  it  in  reference  to  the  note. 

No  presentment  at  the  place  named  is  necessary  to  give  a  right  of  recovery 
against  the  maker.  It  only  relieves  him  from  damages  if  he  was  ready 
at  the  time  and  place  named  to  pay  it,  and  there  was  no  one  to  receive 
it.  Such  readiness  is  equivalent  to  a  tender,  and  an  answer  pleading 
that  fact,  and  payment  of  the  money  then  due  into  court,  will  be  a  bar  to 
the  recovery  of  interest  and  costs,  but  not  to  the  cause  of  action. 

Where,  therefore,  the  maker  has  put  funds  in  the  bank  sufficient  to  pay 
the  note  when  due,  and  has  given  instructions  to  pay  upon  presentation, 
but,  the  note  not  having  been  presented  at  maturity,  has  thereafter 
withdrawn  the  funds  and  has  not  brought  the  money  into  court,  the 
owner  of  the  note  is  entitled  to  judgment  thereon  for  both  principal 
and  interest 

(Argued  January  6, 1872 ;  decided  May  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  afi^ming  a  judgment 
entered  in  favor  of  the  plaintiff  on  a  verdict. 

The  action  was  brought  to  recover  the  amount  of  a  pro- 
missory note,  made  by  the  defendant,  payable  one  month 
after  date,  at  the  Hanover  National  Bank  of  the  city  of  New 
York,  to  the  order  of  D.  Bussel,  and  by  him  indorsed  to  the 
plaintiffl 

The  judge,  on  the  trial,  after  the  testimony  was  closed, 
directed  the  jury  io  find  a  verdict  for  the  plaintiff  for  the 
amount  of  the  note  and  interest,  to  which  direction  an  excep- 
tion was  taken  by  the  defendant. 

The  facts  material  to  the  decision  of  the  case  in  tliis  court 
are  sufficiently  stated  in  the  opinion. 

J7.  O.  Place  for  the  appellant.  Defendant  had  until  three 
o'clock  to  pay  the  note.  {Odome  v.  Moncure^  3  Wend.,  170 ; 
Smith  V.  Agle^oHh^  40  Barb.,  104 ;  Chitty  on  Bills,  406 ;  12 
Johns.,  423.)    Defendant  was  only  required  to  deposit  the 
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money  in  the  bank ;  this  was  done,  and  the  defendant  cannot 
be  held  h'able  for  costs  nor  interest.  {Fvlton  and  others  v. 
Ooundy^  13  East's  R.,  469 ;  Sanderson  v.  Bowes  and  others^ 
14  id.,  50 ;  Dickinson  v.  Bowes  and  others^  16  id.,  110 ;  Garrv- 
mon  V.  SchmoUj  5  Taunt,  344;  21  Pick,  and  cases  cited,  310.) 
Defendant  was  entitled  to  judgment,  barring  plaintiff  from 
the  recovery  of  costs  and  subsequent  interest.  (4  Johns.  R., 
183 ;  17  id.,  248 ;  13  East.,  473 ;  21  Pick.,  310 ;  Bowes  v. 
Howey  5  Taunt.,  30.) 

J,  R,  HiUs^  for  the  respondent,  in  person.  The  refusal  to 
pay,  when  the  note  was  presented,  made  defendant  liable. 
{HaUiday  v.  Hart,  30  N.  Y.,  493 ;  Whitwett  v.  Brigham^  19 
Pick.,  122 ;  Staples  v.  FranJdin  Bamk^  1  Met.,  43 ;  Story  on 
Prom.  Notes,  §  226 ;  Shed  v.  Brett,  1  Pick.,  401 ;  City  Ba/ak 
V.  CuUer,  3  Pick.,  414 ;  Greely  v.  Thirston,  1  Greenl.,  479  ; 
Bank  of  Coqperstovm  v.  Wood,  28  N.  Y.,  567.)  The  defence 
is  in  effect  a  tender;  the  money  should  have  been  brought 
into  conrt  and  the  fact  averred  in  answer.  (Haxton  v.  Bishop, 
3  Wend.,  21 ;  CaMwM  v.  Gassedy,  8  Cow.,  271 ;  2  Greenl. 
Ev.,  §  600 ;  BamiUon  v.  Van  Benssda^,  43  N.  Y.,  247.) 

Lorr,  Ch.  0.  The  evidence  given  on  the  trial,  most  favorably 
construed  to  the  defendant,  does  not  prove  payment,  or  estab- 
lish facts  sufficient  to  bar  a  recovery  for  damages  and  costs,  as 
well  as  the  principal  of  the  note. 

It  shows  that  the  note  was  presented  for  payment  on 
behalf  of  the  plaintiff  at  the  Hanover  National  Bank,  where 
it  was  made  payable,  about  eleven  o'clock  of  the  day  it  fell 
due,  and  that  it  was  not  then  paid ;  that  the  defendant,  on 
being  notified  of  the  fact  by  the  cashier,  immediately  there- 
after, between  eleven  and  twelve  o'clock,  "  put  funds  in  the 
bank  and  gave  instructions  to  have  it  paid  on  presentation." 

It  was  not  presented  for  payment  to  or  at  the  bank  or  to 
the  plaintiff,  at  any  time  or  place  after  the  funds  were  so  left, 
before  the  commencement  of  this  action. 

The  cashier  of  the  said  bank,  on  being  asked  ^'  what  is  the 
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cuBtom  of  banks  in  the  city  of  New  York  in  reference  to 
presenting  notes  ? "  answered,  ^  that  the  custom  is  to  pre- 
sent a  note  for  payment  between  ten  and  three  o'clock,  but 
a  man  has  until  three  o'clock  to  pay  his  note,  and  it  cannot 
be  protested  until  after  three  o'clock."  He  also  stated  that 
ordinarily  notes  are  presented  between  ten  and  three  o'clock, 
and  if  a  note  is  not  paid  on  the  first  presentation  thereof, 
that  it  is  necessary  to  present  it  again  or  the  second  time, 
according  to  custom,  and  that  "  the  notary  never  goes  until 
three  o'clock." 

It  is  clearly  established,  by  the  preceding  statement,  that 
the  note  in  question  was  never  in  fact  paid  to  the  plaintiff,  but 
it  is  shown,  on  the  contrary,  that  the  funds  which  were  left  at  the 
bank,  to  be  applied  to  its  payment  on  presentation,  were 
shortly  thereafter  actually  withdrawn  by  the  defendant 
himself. 

There  is  no  ground  for  the  theory  or  claim  of  the  defend- 
ant's counsel,  that  ^^  the  parties  agreed  in  the  note  to  make 
the  Hanover  Bank  the  mutual  receiving  agent,  and  a  payment 
to  that  agent  on  the  third  day  of  grace  of  the  $230  to  pay 
the  note,  and  an  acceptance  of  that  by  the  agent,  was  a  pay- 
ment of  the  note,  and  the  maker  had  then  discharged  his 
obligation,  and  the  holder  had  only  to  go  to  the  common 
agent,  the  bank,  and  receive  the  money." 

The  bank  was  in  no  sense  the  plaintiff's  agent  for  the  col- 
lection of  the  note,  or  the  receipt  of  the  amount  due  thereon, 
or  otherwise. 

It  was  named,  in  the  connection  in  which  it  was  used,  merely 
as  the  place  where  its  business  was  transacted,  for  the  purpose 
of  making  payment  of  the  note  therey  without  conferring  or 
intending  to  confer  any  power,  authority  or  duty  on  the 
association  itself  in  reference  thereto. 

Such  designation  did  not  make  it  incumbent,  as  a  precedent 
condition,  to  create  a  liability  or  obligation  by  the  maker  of 
the  note  to  pay  it  or  to  give  a  right  of  a  recovery  thereon, 
that  it  should  be  presented  at  that  particular  place  for  pay- 
ment.    The  effect  or  consequence  of  an  omission  or  failure 
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to  make  such  presentment  was  not  to  exonerate  tne  maker 
from  his  promise  to  pay  what  he  had  agreed,  but  only  to 
relieve  him  from  damages  in  case  he  was  ready  at  the  time 
and  place  appointed  to  pay  it,  and  there  was  no  one  there 
to  receive  the  money.  Such  readiness  is  considered  equivalent 
to  a  tender  of  the  sum  payable,  and  an  answer  pleading  that 
fact,  and  a  payment  of  the  money  due  into  court,  would  be 
a  bar  to  a  recovery  of  interest  and  costs,  but  not  to  the  cause 
of  action. 

ThiB  principle  is  settled  by  the  deciaions  in  WolooU  v.  Vo/n 
Santvoord  (17  John.,  248)  and  Caldwell  v.  Cassidy  (8  Cow., 
271). 

The  custom  referred  to  by  the  cashier  does  not  interfere 
with  that  principle.  It  evidently  does  not  affect  the  maker's 
liability.  It  only  shows  that  the  usual  banking  hours  are 
allowed  him  to  make  his  payment,  and  that  his  note  cannot 
be  protested  till  they  have  passed. 

Assuming  that  the  leaving  of  the  money  in  the  bank,  after 
the  demand  made  by  the  plaintiff,  was  sufficient  proof  of  his 
readiness  to  pay  the  note,  and  is  to  be  considered  as  a  tender 
of  payment  in  due  time,  yet  he  has  entirely  failed  to  show 
that  he  ever  brought  the  money  into  court ;  and  as  a  protest  is 
never  necessary  to  charge  or  hold  the  maker,  it  follows,  from 
the  views  above  expressed,  that  the  plaintiff  was  entitled  to 
recover  the  amount  of  the  note,  with  interest ;  and,  there  being 
no  disputed  questions  of  fact,  the  court  was  authorized  to  give 
a  direction  to  the  jury  to  find  a  verdict  in  favor  of  the 
plaintiff,  for  both  principal  and  interest. 

It  is,  therefore,  unnecessary  to  consider  the  sufficiency  of 
the  exception  to  that  direction,  so  far  as  it  related  to  the  right 
to  recover  interest,  or  what  was  the  effect  of  the  presentment 
of  the  note  and  the  refusal  to  pay  it  before  the  deposit  of  the 
funds  to  meet  it.  The  judgment  appealed  from  must  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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The  Fibst  National  Bank  of  Sandy  Hill,  Bespondent, 

V.  Ira  Fanchsb,  Appellant. 

The  authority  giyen  to  a  tax  collector  by  his  warrant  is  special  and  excep- 
tional, and  must  be  pursued  according  to  its  terms. 

Where,  upon  an  assessment  roll,  there  appears  an  assessment  against  a 
stockholder  in  a  bank  for  the  amount  of  his  stock,  under  the  usual  war- 
rant attached,  directing  the  collector  to  collect  fh>m  the  persons  named, 
and  to  levy  the  same  of  their  goods  and  chattels,  the  collector  is  not 
authorized  to  levy  upon  and  collect  the  same  of  the  property  of  the 
bank,  although  the  bank  holds  funds  with  which  the  tax  should  have 
been  paid.  A  contract  between  the  bank  and  its  stockholders  cannot 
thus  be  enforced. 

An  assessment  upon  the  shares  of  a  national  bank,  under  the  act  of  1865 
(sec.  10,  chap.  07,  Laws  of  1865),  is  invalid  and  cannot  be  enforced.  (Ths 
City  of  UUea  v.  Ckurehilly  88  N.  Y.,  161,  overruled  under  authority  of 
Van  Alien  v.  AssesaorSj  8  Wal.,  578.) 

(Argued  January  6, 1872;  decided  May  term,  1872.) 

Appeal  fVom  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  district,  aflSinning  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  decision  of 
the  court  upon  trial  at  circuit,  without  a  jury.  (Reported 
below,  52  Barb.,  138.) 

This  was  an  action  for  trespass,  in  taking  from  plaintiff's 
possession  currency  to  the  amount  of  $119.27.  Defendant 
justitied  as  collector  of  the  village  of  Sandy  Hill,  under  a 
warrant  issued  to  him  by  the  trustees  of  said  village.  The 
warrant  commanded  him  to  collect  from  the  several  persons 
t/ierein  named  the  sums  assessed  against  them  respectively. 
Plaintiff's  shareholders  were  assessed  for  their  stock.  Their 
names,  the  number  ot  shares  (described  as  bank  stock),  the 
*  amount  and  amount  of  tax  were  entered  upon  the  roll.  The 
tax  not  having  been  paid,  defendant  called  at  plaintiff's 
banking-house  and  demanded  payment,  and,  upon  refusal, 
levied  upon  and  seized  the  money.  All  the  stockholders 
resided  in  the  village,  and  possessed  personal  property  therein. 

Z.  ZT.  Norihrup  for  the  appellant.   Bank  shares  are  personal 
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property,  and  taxable  as  such.  (§§  12,  41,  chap.  106,  Laws  of 
Con.,  1864 ;  City  of  Utica  v.  ChurohiUy  33  N.  T.,  161 ;  Van 
AUen  V.  AsaessorSy  3  Wal.,  573 ;  41  How.,  493.)  Even  if  the 
law  taxing  the  stock  was  void  it  would  not  affect  this  case. 
(41  How.,  493 ;  37  K  T.,  511.)  The  system  of  taxation  for 
municipal  purposes  is  distinct  and  independent  of  that  for 
county  and  State  purposes,  ^he  shares  are  taxable  for  the 
former.  {Mayor ^  eto.y  of  Troy  v.  The  Mutual  JBanky  20  N. 
T.,  387 ;  The  American  Transportation  Co.  v.  The  City  of 
Bufaloy  23  Barb.,  272 ;  Same  Case,  20  N.  Y.,  388.)  The 
assessors  acted  judicially.  {Chega  v.  JenkmSy  1  Seld.,  376, 
381 ;  Weaver  v.  D&oendarfy  3  Denio,  117 ;  41  How,,  493 ; 
37  N.  Y.,  511.)  And  the  only  way  to  review  their  acts  is  by 
a  direct  proceeding  for  that  purpose.  {Porter  v.  Purdyy  29 
N.  Y.,  106 ;  37  id.,  511 ;  41  How.,  493.)  The  roll  and  war- 
rant were  regular,  and  protected  defendant-  {Shddon  v.  Vam, 
Bueki/rky  2  Comst.,  473 ;  Sa/vacol  v.  Boughtony  5  Wend.,  170, 
approved  in  Porter  v.  Pv/rdyy  29  N.  Y.,  113 ;  AVbott  v.  Yosty 
2  Denio,  86 ;  37  K  Y.,  511 ;  41  How.,  493.)  The  State  has 
power  to  compel  a  national  bank  to  pay  the  taxes  of  its 
shareholders.  {National  Bam,k  v.  CommomjoeaMhy  9  Wal., 
353.)  It  is  not  essential  that  the  levy  should  be  made  on  the 
chattels  of  the  person  named  in  the  assessment  roll.  (10 
Wend.,  346;  27  Bar.,  34;  39  id.,  479.) 

U.  O.  Pa/ria  for  the  respondent.  The  assessment  was 
invalid.    (  Vam,  AUen  v.  The  AssessorSy  3  Wal.,  573.) 

Hunt,  C.  The  warrant  in  the  hands  of  the  defendant,  as 
collector,  directed  him  to  collect  the  amounts  specified  from 
the  persons  named,  and  "  to  levy  the  same  of  the  goods  and 
chattels  of  such  persons."  Assuming  the  regularity  of  the 
assessment,  that  the  property  was  subject  to  the  assessment 
made,  and  that  the  bank  held  the  funds  with  which  the  tax 
should  have  been  paid,  the  defendant  is  not  justified.  By  his 
warrant,  if  necessary  to  obtain  payment,  he  was  authorized  to 
levy  upon  the  goods  of  the  persons  named.   No  other  authority 
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was  confided  to  him.  This  authority  is  special  and  excep- 
tional. It  most  be  pursued  according  to  its  terms.  Allen 
Brothers  were  the  first  persons  named  in  the  assessment  roll 
given  in  evidence.  Their  property  was  assessed  at  $10,000,  and 
a  tax  of  sixteen  dollars  was  imposed  upon  the  same.  This  tax 
the  collector  was  authorized  and  directed  to  collect  by  a  levy 
and  sale  of  the  goods  and  chattels  of  the  Messrs.  Allen,  if  this 
sum  should  not  be  voluntarily  paid.  But  he  had  no  authority 
to  levy  upon  the  goods  of  another  person  to  make  this  sum. 
His  authority  did  not  reach  to  that  extent.  He  probably  had 
no  authority  to  make  such  levy  and  sale,  even  with  the  con- 
sent of  such  other  person.  His  authority  was  limited  to  two 
precise  acts ;  first,  to  receive  a  voluntary  payment ;  second,  if 
such  payment  was  not  made,  to  levy  upon  and  sell  the  goods 
of  the  persons  named  in  the  tax  list.  If  the  Sandy  HUl  Bank 
had  undertaken  to  pay  these  taxes,  there  was  probably  a  way 
in  which  the  performance  of  their  engagement  could  have 
been  enforced,  if  payment  could  not  have  been  otherwise 
obtained.  But  it  is  too  clear  for  argument,  that  a  tax  collector 
could  not  enforce  such  an  agreement  by  a  seizure  and  sale  of 
the  property  of  the  bank. 

The  assessment  upon  the  shares  of  a  national  bank  was  for  a 
tax  imposed  by  authority  of  the  State  of  New  York.  It  was 
made  in  the  autumn  of  the  year  1865,  and  by  virtue  of  the 
statute  of  the  State  of  New  York,  passed  in  that  year.  (Laws 
1866,  ch.  97,  §  10,  p.  172.)  It  has  been  expressly  adjudged  by 
the  Supreme  Court  of  the  United  States  (  Van  Alien  v.  JThe 
AssessorSy  3  Wal.,  573)  that  this  statute  was  invalid,  and  that 
a  tax  imposed  under  its  authority  could  not  be  enforced.  The 
Oity  of  Utica  v.  Churchill  (33  N.  Y.,  161),  holding  the  con- 
trary doctrine,  was  reversed  by  the  case  of  Van  AUen  v-  The 
Assessors.  The  tax  sought  to  be  enforced  in  this  case  was 
not  therefore  legally  imposed.  The  judgment  must  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Henrt  Conklin,  Appellant,  v.  William  H.  Fueman  et  al., 

BespondentB. 

Ab  under  the  proyisions  of  the  **  Act  to  provide  for  the  incorporation  of 
companies  to  construct  plank-roads,"  etc  (chap.  210,  Laws  of  1847),  in 
order  to  enforce  the  personal  liability  given  by  said  act  (§  44)  against 
stockholders,  provision  is  made  that  a  Joint  action  may  be  prosecuted 
against  the  company  and  any  one  or  more  stockholders  liable  to  con- 
tribute to  the  payment  of  its  debts ;  the  moment  a  cause  of  action  accrues 
against  the  company  it  accrues  against  each  stockholder  liable,  and  as  to 
them  the  statute  of  limitations  begins  to  run.  If  therefore  an  action 
against  a  stockholder  is  not  commenced  within  the  period  prescribed  by 
the  statute  of  limitations,  it  is  barred.    (Earl,  C,  dissenting.) 

(Argued  January  6, 1872;  decided  May  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  district,  reversing  a  judgment 
entered  upon  the  decision  of  the  court  upon  a  trial  at  circuit, 
without  a  jury,  and  ordering  a  new  trial. 

This  action  was  brought  in  June,  1862,  against  the  defend- 
ants, who,  as  the  complaint  alleged,  were  severally  stockholders 
in  the  Newtown  and  North  Hempstead  Plank-road  Company, 
organized  in  1864  under  "  An  act  to  provide  for  the  incorpo- 
ration of  companies  to  construct  plank-roads,  and  companies 
to  construct  turnpike  roads,"  passed  May  7th,  1847,  which 
company,  as  the  complaint  also  alleged,  became  in  January, 
1855,  indebted  to  the  plaintiff,  "to  the  amount  of  several 
thousand  dollars,"  for  services  performed  and  materials  fur- 
nished by  him  to  the  company  in  the  construction  of  its  road ; 
that  on  the  first  of  June  of  the  same  year  (1855)  he  com- 
menced an  action  in  the  Supreme  Court  of  this  State  against 
the  company  to  recover  the  indebtedness  of  the  company  to 
him,  and  on  the  ninth  day  of  August,  1860,  he  recovered 
judgment  therefor  for  the  sum  of  $5,493.97,  and  issued  execu- 
tion thereon  to  the  sheriff  of  the  proper  county,  which  was 
returned  Unsatisfied,  except  twenty-five  dollars,  and  that  the 
balance  remains  unpaid ;  that  defendants  were  respectively 
liable  to  the  amount  of  stock  (stating  it)  subscribed  and  held 
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by  each  of  them.  The  answer,  among  other  things,  set  np 
the  statute  of  limitations.  On  the  trial  the  plaintiff  proved 
the  recovery  of  judgment  and  the  issuing  and  return  of  exe- 
cution thereon,  as  stated  in  his  complaint,  and  rested.  Where- 
upon the  defendant  moved  a  nonsuit  upon  the  ground,  among 
others,  that  the  action  was  barred  by  the  statute  of  limita- 
tions. The  motion  was  overruled  and  the  defendant  excepj;ed. 
The  court  ordered  judgment  in  accordance  with  the  plaintiff's 
claim,  which  was  accordingly  entered. 

Samuel  Hand  for  the  appellant.  Tn  the  construction  of  a 
statute,  effect  should  be  given  to  every  part  of  it.  (1  Black. 
Com.,  89 ;  2  Kol.,  27 ;  17  J.,  476, 477 ;  Potter's  Dwarris,  189  ; 
2  Story  Eol.,  389.) 

Abraham  Lott  for  the  respondent.    Plaintiff's  right  is 
barred  by  the  statute  of  limitations.    {Coming  v.  McCvl' 
lov^gK  1  Com.,  54-56,  75, 76 ;  Bailey  v.  Boucher^  3  Hill.,  188 ; 
Wetherhead  v.  AUen^  28  Barb.,  661.) 

Gray,  0.  The  act  of  1847,  under  which  the  company  in 
which  the  defendants  are  stockholders  was  organized,  made 
the  respective  stockholders  therein  liable  for  the  debts  of  the 
company,  to  a  limited  extent  (chap.  210,  Sess.  Laws,  1847, 
§  44),  and,  in  order  to  enforce  the  collection  of  such  debt,  pro- 
vision was  made,  by  §  46  of  the  same  act,  that  the  creditor, 
prosecuting  the  company  for  the  recovery  of  the  same,  might 
include  one  or  more  of  the  stockholders  liable  to  contribute 
to  its  payment  but  in  case  of  a  recovery  against  the  company 
and  the  stockholders,  no  execution  could  be  levied  on  the 
property  of  the  stockholders,  except  for  such  deficiency  as 
might  remain  unsatisfied  after  the  property  of  the  company 
had  been  levied  upon  and  applied  thereto.  The  moment  the 
right  of  action  accrued  against  the  company  it  accrued  against 
each  stockholder,  and  unless  the  action  was  commenced  within 
six  years  after  it  accrued,  it  was  barred  (Code,  §  91),  unless  a 
different  linoitation  is  prescribed  by  statute,  in  §  74,  or  unless 
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the  action  has  been  stayed  by  injunction,  or  statutory  pro- 
hibition in  §  105.  It  is  not  pretended  that  this  action  was 
commenced  within  six  years  after  the  cause  of  action  accrued 
against  the  company  and  the  defendants,  or  that  any  different 
limitation  than  six  years  has  been  prescribed  for  commencing 
an  action  against  the  company  and  the  defendants,  as  stock- 
holders, and  prosecuting  the  same  with  precisely  the  same 
results  that  would  follow  suing  the  company  to  judgment  first, 
and  then,  in  case  of  the  return  of  an  unsatisfied  execution,  suing 
the  stockholders ;  but  it  is  insisted  that  because,  by  the  same  seo- 
tion  which  authorized  the  suing  the  company  and  the  stockhold- 
ers jointly,  permission  was  given  after  judgment  should  be 
recovered  in  a  separate  action  against  the  company,  and  an  exe- 
cution thereon  should  be  returned  unsatisfied,  and  not  before,  to 
sue  one  or  more  of  the  stockholders  for  the  recovery  of  the  debt, 
that  the  action  against  the  stockholders  was  not  barred  until 
the  expiration  of  six  years  after  the  return  of  the  execution 
against  the  company.  It  should  be  borne  in  mind  that  the 
result  is  the  same  whether  the  stockholders  are  sued  jointly 
with  the  company  or  separately,  after  judgment  and  exe- 
cution against  the  company;  in  either  case  the  property 
of  the  stockholders  is  exempt  from  levy,  except  for  whatever 
deficiency  may  remain  after  the  property  of  the  company  has 
been  levied  upon  and  applied  to  the  extinguishment  of  the 
debt ;  and  hence  that  no  advantage  could  result  to  the  credi- 
tor by  prosecuting  the  company  and  the  stockholders  sepa- 
rately that  would  not  result  from  a  joint  action  against  both. 
^^  The  statute  of  limitations  was  intended  as  a  statute  of  repose, 
to  prevent  fraud  and  to  afford  security  against  stale  demands 
which  might  be  made  after  the  true  state  of  the  transaction 
may  have  been  forgotten,  or  be  incapable  of  explanation  by 
reason  of  the  death  or  removal  of  witnesses,"  If  permission 
to  sue  the  stockholders  separately,  after  judgment  and  execu- 
tion against  the  company,  could  give  the  creditor  more  than 
six  years  after  the  cause  of  action  accrued  against  both,  then 
the  creditor  might,  on  the  last  day  of  the  six  years  after  the 
cause  of  action  accrued,  sue  the  company ;  and  then,  in  case 
SicKSLS — Vol.  IIL        67 
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of  a  recovery  of  judgment  and  return  of  an  execution  thereon 
unsatisfied,  delay  until  the  last  day  of  another  six  years,  and 
then  sue  the  stockholders ;  so  that,  in  the  event  of  his  dispo- 
sition to  sue  separately,  the  right  of  action  would  be  extended 
more  than  twelve  years  instead  of  six  ;  and  if  it  should  hap- 
pen that  the  litigation  against  the  company  should  be  pro- 
tracted (as  is  often  the  case)  ten  or  more  years,  that  period 
added  would  extend  the  limitation  more  than  twenty  years 
from  the  accruing  of  the  action,  during  the  whole  of  which 
the  stockholders  may  remain  in  ignorance  of  even  an  assump- 
tion of  a  claim  against  the  company,  and  subject,  if  the  ground 
taken  by  the  plaintiff  can  be  sustained,  to  all  the  evils  of 
delay  against  which  it  was  the  object  of  the  statute  to  guard. 
Unless,  therefore,  there  is  to  be  found  an  express  provision  or 
an  implication  necessarily  implied  from  an  express  provision 
of  the  statute,  fixing  a  different  limitation  than  six  years  after 
the  cause  of  action  accrued  against  the  company  and  the 
stockholders  jointly,  this  action  should  be  held  to  be  barred. 
That  more  than  six  years  before  the  commencement  of  this 
action  elapsed  after  an  action  accrued  in  which  the  company  and 
the  defendants  might  have  been  sued  jointly,  is  not  doubted ; 
and  that  no  advantages  could  accrue  to  the  plaintiff  in  this 
action  that  would  not  have  accrued  in  that.  Where,  under 
such  circumstances,  the  right  to  sue  accrued,  ^^  the  obligation 
of  diligence  attached  and  laches  began,"  the  plaintiff  was 
not  hindered  from  pursuing  a  complete  remedy,  "  by  injunc- 
tion or  any  statutory  prohibition."  He  doubtless  had  the 
right  to  sue  the  company  first ;  the  statute  gave  it  to  him,  but 
it  did  not  compel  him  to  take  it ;  his  election  was  voluntary, 
and  at  the  risk  of  collecting  his  debt  against  the  company,  or 
having  his  daim  against  the  stockholders  barred  before  his 
litigation  with  the  company  should  terminate,  unless  he 
should  voluntarily  abandon  it  and  avail  himself  of  his  joint 
action,  in  which  he  had  a  complete  remedy.  For  the  reasons 
stated  I  am  for  aiBrming  the  judgment  appealed  from. 

Earl,  0.  (dissenting.)   Section  44  of  the  plank-road  act  (chap. 
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210,  Laws  of  1847)  provides  that  the  stockholders  of  every 
plank-road  company  ^'shall  be  liable  in  their  individual  capacity 
for  the  payment  of  the  debts  of  such  company  for  an  amount 
equal  to  the  amount  of  the  stock  severally  held  by  them 
over  and  above  such  stock ;"  and  it  is  provided  in  section  46 
that  ''in  any  action  against  any  corporation  formed  under 
the  provisions  of  this  act,  the  plaintiff  may  include  as  defend- 
ants any  one  or  more  of  the  stockholders  of  such  company' 
who  shall,  by  virtue  of  the  provisions  of  this  act,  be  claimed* 
to  be  liable  to  contribute  to  the  payment  of  the  plaintiff's 
claim ;  and  if  judgment  be  given  against  such  company  in 
favor  of  the  plaintiff,  for  his  claim  or  any  part  thereof,  and 
aby  one  or  more  of  the  stockholders,  so  made  defendants, 
shall  be  found  to  be  liable  as  aforesaid,  judgment  shall  also' 
be  given  against  him  or  them,  and  shall  show  the  extent  of 
his  or  their  liability  individually ;''  but  the  execution  on 
such  judgment  can  only  be  levied  on  the  property  of  the 
stockholders  for  any  deficiency  that  may  remain  unsatisfied 
after  the  property  of  the  company  has  been  levied  on  and 
applied  thereto. 

The  same  section  also  declares  that ''  suits  may  be  brought 
against  one  or  more  stockholders,  who  are  claimed  to  be 
liable  for  any  debt  owing  by  the  company,  or  any  part  of 
such  debt,  without  joining  the  company  in  such  suit ;  but  no 
such  suit  shall  be  so  brought  until  judgment  on  the  demand 
shall  have  been  obtained  against  the  company,  and  execution 
thereon  returned  unsatisfied,  in  whole  or  in  part,  or  the  com- 
pany shall  have  been  dissolved." 

It  will  thus  be  seen  that  two  remedies  are  given  to  every 
creditor  of  such  company,  of  which  he  has  the  choice ;  to  sue 
the  company  and  join  in  such  suit  any  of  the  stockholders; 
or  to  sue  any  of  the  stockholders  after  he  has  first  sued  the 
company,  and  has  failed  by  an  execution  to  obtain  satisfac^ 
tion ;  and  in  this  case  the  latter  choice  was  made. 

This  action  was  commenced  more  than  six  years  after  the 
debt  was  created,  but  within  about  one  year  after  the  execution 
in  the  suit  against  the  company  had  been  returned  unsatisfied. 
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The  General  Term  held  that  the  action  was  barred  by  the 
statute  of  limitations,  and  upon  that  ground  alone  reversed 
the  judgment  in  favor  of  the  plaintiff  entered  at  the  circuit, 
and  granted  a  new  trial. 

The  plaintiff  claims  that  his  cause  of  action  is  saved  from 
the  statute  of  limitations  by  section  105  of  the  Code,  which 
provides  that  ^^  when  the  commencement  of  an  action  shall 
be  stayed  by  injunction  or  statutory  prohibition,  the  time  of 
the  continuation  of  the  injunction  or  prohibition  shall  not  be 
part  of  the  time  limited  for  the  commencement  of  the  action." 

I  am  of  the  opinion  that  the  action  was  not  barred.  It  did 
not  accrue,  and  could  not  have  been  commenced  until  the 
execution  against  the  company  was  returned  unsatisfied ; 
apd  hence  the  time  limited  for  its  commencement  is  to  be 
computed  from  that  time.  (Angell  on  Lim.,  46.)  It  matters 
not  that  the  plaintiff  might  have  pursued  his  remedy  in 
another  form  against  the  company  and  any  of  the  stockholders. 
He  was  not  obliged  to  pursue  that  remedy.  He  had  the  right 
to  rely  upon  this  action  as  his  remedy.  And  the  only  ques- 
tion for  us  to  consider  is,  when  he  had  the  right  to  commence 
this  action,  and  this,  we  find,  was  in  June,  1861.  Hence, 
the  General  Term  erred  in  holding  that  the  action  was  barred. 

For  affirmance.  Gray,  Leonard  and  Hunt,  CC. 


For  reversal.  Earl,  C.  ;  Lott,  Ch.  C,  not  sitting. 
Judgment  affirmed. 


J 


The  Rector,  Churoh-wardbns  and  Vestrymen  op  Trinity 
Church  in  the  Cmr  op  New  York,  Appellants,  v.  Albina 
HiooiNS,  Eespondent. 

A  covenant  in  a  lease  whereby  the  lessee  agrees  to  bear,  pay  and  dischaige 
all  taxes  and  assessments  which  shall  be  imposed  upon  the  demised 
premises  during  the  term,  is  broken  when  the  lessee  neglects  to  pay  a  tax 
or  assessment  duly  imposed.  It  is  not  simply  a  contract  of  indemnity, 
but  by  it  the  tax  or  assessment,  as  between  the  parties,  becomes  the  debt 
of  the  leasee.  The  lessor  therefore  can  maintain  an  action  thereon  with- 
out first  paying  the  tax  or  assessment,  and  as  damages  he  is  entitled  to 
recover  the  amount  of  such  tax  or  assessment. 
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Parties  have  the  right  to  make  a  cod  tract  contravening  the  rule  that  actual 
compensation  will  only  be  given  for  actual  loss,  and  when  the  Intent  so 
to  do  is  expressed  in  apt  and  suitable  language  courts  of  Justice  will 
enforce  it. 

The  fact  that  neither  the  particular  tax  or  assessment,  nor  the  time  of  pay- 
ment, nor  the  person  or  corporation  to  whom  payable  are  stated  in  the 
covenant,  does  not  make  it  one  for  indemnity  merely.  That  is  certain 
which  is  capable  of  being  rendered  certain. 

Nor  is  it  an  objection  that  there  is  a  risk  attendant  upon  the  payment  of 
the  Judgment  without  prepayment  of  the  tax  or  assessment  The  lessee 
can  make  payment  even  after  Judgment,  and  upon  application  to  the 
court  af\er  such  payment  the  collection  of  the  Judgment,  except  as  to 
costs,  will  be  stayed,  and  upon  payment  of  costs  satisfiiction  will  be 
ordered. 

(Argued  January  8, 1872 ;  decided  May  term,  1872.) 

Appeal  from  order  of  the  Superior  Court  of  the  city  of ' 
"New  York  setting  aside  a  verdict  in  favor  of  plaintiff  and 
granting  a  new  trial. 

T)ie  action  is  upon  a  covenant  in  a  lease  of  premises  in  the 
city  of  New  York,  by  the  plaintiffs  to  the  defendant,  whereby 
the  defendant  covenanted,  among  other  things,  to  ''bear, 
pay  and  discharge  all  such  duties,  taxes,  assessments  and 
payments,  of  what  nature  or  kind  soever,  as  should,  during 
the  term  aforesaid,  be  imposed  on,  or  grow  due  or  payable 
out  of,  or  for,  or  by  reason  of  the  said  devised  premises,  or 
any  part  or  parcel  thereof."  The  term  was  twenty-one  years, 
commencing  May  1,  1856.  Two  assessments  were  imposed 
by  the  city  authorities  in  March,  1859,  amounting  to  $4,875, 
constituting  liens  upon  the  demised  premises  for  widening 
and  extending  Beade  street.  The  action  appears  to  have 
been  brought  in  1863,  the  defendant  not  having  paid  the 
said  assessments.  It  also  appeared  that  the  assessments 
remained  wholly  unpaid,  and  no  evidence  was  offered  to 
show  that  any  proceedings  had  been  taken  by  the  corporation 
of  the  city  of  New  York  to  enforce  the  collection  thereof. 

The  defendant  raised  several  questions  at  the  trial  as  to 
the  regularity  and  validity  of  the  assessments,  and,  at  the 
close  of  the  evidence,  moved  to  nonsuit  the  plaintiffs  and  to 


534       Rbcttob,  stc,  of  Tbotitt  Ghubch  v.  Higgins.     [May, 

Statement  of  case. 

dismiss  the  complaint,  upon  the  ground  that  the  aBsesfiments 
had  not  been  paid  by  the  plaintiffs  and  that  they  had  &iled 
to  show  that  they  had  sustained  any  damage.  The  motion 
was  denied  and  the  defendant  excepted. 

The  court  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiffs for  $8,000,  subject  to  an  adjustment  of  the  amount,  and 
directed  the  exceptions  to  be  heard  at  the  General  Term  in 
the  first  instance. 

The  parties  stipulated  that,  upon  this  appeal,  the  argu- 
ment shall  be  confined  to  the  right  of  the  plainti&  to  bring 
their  action  prior  to  the  payment  by  them  of  the  assessments 
in  question. 

Amasa  J,  Parker  and  O.  M,  Ogden  for  the  appellants. 
Plaintiff  were  entitled  to  recover,  as  damages,  the  amount  of 
the  assessments  and  interest.  {Tyler  v.  Ive8^  cited  in  Gilbert 
V.  Wymany  1  Com.,  550 ;  Part  v.  Jackean,  17  J.,  239,  479 ; 
Atkinson  v.  Coatsworthy  8  Mad.,  33 ;  ChurohiU  v.  J3tm^,  3 
Den.,  326 ;  Lathbridge  v.  Myttoriy  2  B.  &  A.,  772 ;  Perry  v. 
F(^y  2  M.  &  K.,  181 ;  Cody  v.  AUeUy  22  Barb.,  388 ;  Chaee 
V.  HimmaUy  8  Wend.,  452 ;  Thomas  v.  Allerij  1  Hill,  145 ; 
Holmes  V.  Phodesy  1  Bos.  &  Pull.,  938 ;  JBbdgson  v.  Pelly  7 
Term  K.,  97;  Touissant  v.  Martinnanty  2  Term  R,  100; 
Martin  v.  Courty  2  Term  R.,  640 ;  Sa/wa/rd  v.  Ansleyy  2  Bing., 
619 ;  Wickes  v.  Heppocky  6  Wal.,  194,  199.)  They  were  at 
least  entitled  to  a  judgment  directing  defendant  to  pay  the 
assessment.  {Cham^pion  v.  Browuy  6  J.  Ch.,  406.)  No 
amendment  of  complaint  was  necessary  to  award  equitable 
relief.  (Code,  §  275 ;  Marquat  v.  Ma/rquaiiy  2  Ker.,  386 ; 
Jones  V.  BvUery  30  Barb.,  641.) 

8,  F,  Cowdrey  for  the  respondent.  The  court  will  not 
impose  upon  the  lessee  the  hardship  of  payiug  the  assessment 
to  the  lessor,  leaving  the  leasehold  premises  still  liable. 
Dela/oergne  v.  Norrisy  7  J.,  358 ;  PresooU  v.  Traemauy  4 
Tyngs,  627.)  The  lessor  must  first  pay  the  incumbrance,  or 
he  can  only  recover  nominal  damages.    (Bawle  on  Gov.,  154; 
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Ddavergne  v.  Norris^  7  J.  K.,  358 ;  Stcmna/rd  v.  Eld/ridge^ 
16  id.,  254;  Va/n.  Sly(Jk  v.  JSjimbal,  8  id.,  198;  Sedg.  on 
Dam.,  848 ;  Oiibert  v.  IFimaw,  1  Comst.,  663 ;  Cornell  ▼. 
Prescotty  2  Barb.,  16 ;  Salsey  v.  JReedj  9  Paige,  446 ;  MiMrsh 
V.  Pife,  10  id.,  595 ;  Johnaon  v.  Zi/nk^  52  Barb.,  896 ;  Ferris 
V.  Orawfordy  2  Denio,  695 ;  JSuseeU  v.  PistoTj  7  N.  Y.,  171 ; 
Churchill  V.  j5tm^,  3  Den.,  321 ;  Aberdeen^v.  Bladhmoflry  6 
Hill,  324 ;  1  Saund.,  116 ;  Hodgson  v.  BaU,  7  Term,  97 ; 
Martin  v.  Courts  2  term,  640 ;  SoMO/rd  v.  Anslet/y  2  Bing.^ 
519 ;  10  Moore,  55 .)  Actual  compensation  wiU  only  be  made 
for  actual  loss.  (Sedg.  on  Dam.,  311 ;  Aberdeen  v.  Bhich- 
mar,  6  Hill.,  324 ;  Jackson  v.  PoH,  17  J.  R,  482.)  This  is 
an  obligation  to  indemnify  generally,  and  is  only  an  obligation 
to  indemm^ify  against  actual  loss.  (Note  to  1  Saund.,  116 ; 
Martin  v.  Cofwrt,  2  Term  E.,  640 ;  Sawao'd  v.  Andey,  2 
Bing.,  519 ;  10  Moore,  55 ;  PaH  v.  Jackson,  17  J.  E.,  479 ; 
Aberdeen  v.  Blo/okmar,  6  Hill,^  324 ;  Chv/rchUl  v.  HvM,  8 
Denio,  321 ;  Dol^h  v.  WhUe,  2  Kern.,  304 ;  Chase  v.  JKn- 
mcm,  8  Wend.,  452;  Weli  v.  Pond,  19  id.,  423;  Ear- 
mony  v.  Bingha/m,  12  N.  Y.,  113 ;  Thomas  ▼.  Allen,  1  Hill, 
145 ;  citing  1  Saund.,  116  (note),  Hol/mes  v.  Rhodes,  Hodg- 
son V.  Bell,  Port  v.  Jackson,  and  overruling  Douglass  ▼. 
CZew*,  14  J.  E.,  177.) 

Lbonabd,  C.  The  covenant  of  the  defendant  is  affirmative 
and  positive,  not  collateral  or  secondary,  in  its  terms.  He 
covenants  to  "  bear,  pay  and  discharge  all  taxes  and  assess- 
ments," etc.,  as  an  obligation  or  debt  of  his  own,  and  the 
language  conveys  no  idea  that  the  plaintifb  are  first  to  bear 
and  pay,  before  the  demand  becomes  obligatory  upon  the 
defendant  for  payment. 

The  covenant  is  broken  when  the  defendant  neglects  to 
pay  taxes  or  assessments  duly  imposed*  The  defendant  is 
not  at  liberty  to  say  that  it  is  the  debt  of  the  plain  tiflb;  let 
them  first  pay  it,  and  I  will  then  pay  them.  It  is  his  own 
debt,  made  so  by  the  terms  of  his  covenant. 

The  distinction  between  a  covenant  or  promise  whereby 
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the  defendant  makes  tlie  amoant  to  be  paid  his  own  debt, 
and  one  simply  of  indemnity  whereby  the  covenant  or  pro- 
mise is  not  broken  until  the  amoant  has  been  paid  by  the 
plaintiff,  pervades  all  the  cases  upon  this  subject,  from  the 
case  of  Jackson  v.  Port  (17  J.  R.,  479),  when  the  rule 
became  somewhat  settled  and  defined,  until  that  of  Gilbert 
v.  Wiman  (1  N.  Y.  E.,  550). 

T)ie  former  case  has  been  repeatedly  approved  by  the 
highest  courts  of  this  State.  In  the  case  of  CHlbert  v.  Wiman 
{8tipra)y  it  is  said  by  Judge  Gardineb,  delivering  the  opinion 
of  the  courj;,  that  "  the  distinction  is  very  important.  *  *  * 
It  is  the  distinction  between  an  affirmative  covenant  for  a 
specific  thing,  and  one  of  indemnity  against  damage  by 
reason  of  the  thing  specified.  The  object  of  both  may  be  to 
save  the  covenantee  from  damages,  but  their  legal  conse- 
quences to  the  parties  are  essentially  different."  The  opinion 
further  proceeds  to  illustrate  how  a  bond  or  other  instru- 
ment, designed  for  indemnity  only,  may,  by  its  terms,  create 
an  immediate  liability  for  the  measure  of  damages  to  which 
the  claim  subjected  the  obligee,  althoagh  not  previously  paid 
by  him.  The  cases  of  Thomas  v.  AUen  (1  HiU,  145)  and 
ChurohiU  V.  Hunt  (3  Denio,  321)  are  cited  with  approval. 

The  language  of  Justice  Beardslbt,  in  the  last  mentioned 
case,  that  upon  obligations  of  this  sort  the  right  of  action 
becomes  complete  on  the  defendant's  failure  to  do  the  par- 
ticular thing  he  agreed  to  perform,  is  commended  as  an 
obvious  truth.  Port  v.  Jackson  {svtpra)  was  an  action  upon 
a  covenant  by  the  defendant,  as  assignee  of  a  lease  executed 
to  the  plaintiff,  that  the  defendant  would  perform,  fulfill  and 
keep  all  the  covenants,  conditions,  provisos,  payments  and 
agreements  mentioned  in  the  lease  on  the  part  of  the  plain- 
tiff to  be  paid,  done  or  performed.  One  question  discussed 
was  whether  the  plaintiff  should  recover  nominal  damages 
only,  or  the  amount  of  rent  due,  it  being  conceded  that  the 
plaintiff  had  not  paid  any  part  of  the  rent.  Justice  Vait 
"N-Ess  said,  in  the  Supreme  Court,  p.  245,  '^  My  opinion  is 
that  the  latter  (the  rent)  is  recoverable.    The  covenant  is 
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not  that  the  defendant  shall  indemnify  the  plaintiff  against 
his  own  covenant  in  the  lease,  or  against  any  damage  which 
he  may  sustain,  but  it  is  express  and  positive.*' 

Chancellor  Kent  said,  in  the  same  case,  on  appeal  to  the 
Court  of  Errors  (17  J.  R.,  482) :  "  Where  a  defendant  has 
undertaken  to  do  an  act  in  discharge  of  the  plaintiff  from 
such  a  bond  or  covenant,  he  must  show,  specially,  matter  of 
performance ;  and  this  Jackson  ought  to  have  shown  in  this 
case.  But  where  the  defendant  has  undertaken  to  acquit  and 
discharge  the  plaintiff  from  any  damages,  by  reason  of  his 
bond  or  covenant,  he  then  merely  undertakes  to  indemnify 
and  save  harmless,  and  the  plaintiff  is  then  bound  to  show 
his  damages.  *  *  *  Port  was  not  bound  to  pay  the 
rent  or  have  it  recovered  from  him  by  due  course  of  law, 
before  he  could  resort  to  Jackson.  He  was  not  bound  to  submit 
himself  to  such  previous  distress  or  inconvenience.  *  *  * 
If  Jackson  suffers  the  rent  to  be  previously  collected  from 
Port,  that  would  surely  not  be  keeping  and  performing  Port's 
covenant,  as  he  had  engaged  to  do." 

The  rule  may  be  definitely  drawn  from  numerous  cases, 
that  where  indemnity  only  is  expressed,  damages  must  be  sus- 
tained before  a  recovery  can  be  had ;  but  a  positive  agreement 
to  do  an  act  which  is  to  prevent  damage  to  the  plaintiff,  will 
sustain  an  action  where  the  defendant  neglects  or  refuses  to 
do  such  a(5t.  {Jackson  v.  Port^  17  J.  K.,  239,  479 ;  In  the 
Matter  of  Negus^  7  Wend.  E.,  501 ;  Cha^  v.  Hinman^  8 
id.,  453  ;  Mann  v.  EckforcPd  Exfra,  15  id.,  502,  514;  Webb 
V.  Pond,  19  id.,  423 ;  Thmiaa  v.  AUeny  1  Hill  R,  146 ; 
Aberdeen  v.  Blackrna/r,  6  id.,  324;  Chv/rchiJL  v.  Hunt,  3 
Denio  R,  321 ;  Gilbert  v.  Wirna/n,  1 N.  T.  R.,  560 ;  Cody 
V.  AUen,  22  Barb.  R.,  388 ;  McOee  v.  Roen,  4  Abb.  P.  R., 
8 ;  Schott  V.  Schayartz,  MSS.,  Com.  of  Appeals,  January, 
1872 ;  Sedgwick  on  Damages,  803-314,  marg.) 

I  am  aware  that  the  author  of  the  treatise  on  Damages,  just 
referred  to,  attempts  to  undermine,  while  he  concedes  that  the 
rule  is  as  it  has  been  here  stated,  and  as  it  is  repeated  in  seve- 
ral cases  mentioned  in  the  text  or  referred  to  by  the  sub- 
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joined  Dotes.  The  author  says  it  is  somewhat  in  conflict  with 
the  important  and  fundamental  rule  that  actual  compensation 
will  not  be  given  for  merely  probable  loss,  and  he  further 
asserts  that  the  argument,  that  the  party  must  be  held  in  the 
fiill  amount  because  he  has  bound  himself  to  do  a  particular 
act,  is  of  no  great  weight. 

In  my  humble  opinion,  the  observation  is  not  warranted. 
Parties  have  the  just  right  to  make  all  lawftil  contracts 
guarding  their  rights  and  securing  the  performance  of  their 
intentions,  including  that  of  contravening  the  rule  of  actual 
compensation  for  actual  loss ;  and  when  expressed  in  apt  and 
suitable  language,  it  would  be  flagrant  wrong  if  courts  of  jus- 
tice should  assume  to  disregard  it,  in  favor  of  some  technical 
rule  framed  for  other  and  wholly  diflerent  circumstances.  I 
think  it  a  sound  and  wholesome  rule  to  construe  a  lawful  con- 
tract according  to  its  plainly  expressed  meaning,  being  gov- 
erned also  by  the  rules  of  construction  which  have  been 
established  by  precedents. 

It  is  urged  by  the  counsel  for  the  defendant  that  the  cove- 
nant should  be  construed  to  be  for  indemnity  merely,  because 
neither  the  particular  tax  or  assessment,  nor  the  time  of  pay- 
ment, nor  the  person  or  corporation  to  whom  payable,  are 
stated  in  the  covenant  of  the  defendant.  The  covenant 
appears  to  be  specific  and  certain  without  these  particulars. 
That  is  certain  which  is  capable  of  being  rendered  certain. 
The  covenant  is  to  pay  all  such  taxes  and  assessments  as  shall 
be  imposed  during  the  term  mentioned  in  the  lease.  Before 
the  action  was  brought,  the  assessments  for  certain  suras  had 
been  imposed.  Several  years  had  elapsed,  and  the  defendant 
had  neglected  to  pay  them,  according  to  his  covenant.  I  am 
unable  to  perceive  that  the  objection  referred  to  has  been 
well  taken. 

The  learned  presiding  justice  of  the  New  York  Superior 
Court  suggests,  in  his  opinion,  that  the  plaintiffs  were  not 
personally  responsible  for  the  assessment,  and  therefore  that 
they  will  not  necessarily  be  damnified  by  the  non-payment ; 
and  he  observes,  non  constat^  that  they  may  not  prefer  to 
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abandon  the  lands  rather  than  pay  the  incumbrance,  or,  at  all 
events,  may  not  be  damnified  to  the  fiill  amount  of  it.  The 
presumption  is  rather  violent  The  premises  were  subject  to 
a  sale  for  the  payment  of  the  assessment,  whereby  they  might 
be  lost.  Assessments,  although  often  large,  as  in  the  present 
case,  do  not  amount  to  a  confiscation,  and  the  premises  are 
worth  more  than  the  tax  or  assessment.  No  evidence  to  the 
contrary  appears.  It  is  notorious  that  the  premises  were 
largely  enhanced  in  value  by  the  improvements  for  which  the 
assessments  were  imposed,  but  evidence  of  that  fact  was  not 
material,  and  the  contrary  or  opposite  conclusion  ought  not 
to  be  assumed  as  a  fact.  It  was  doubtless  to  guard  against 
the  contingency  of  a  sale  of  the  premises  by  the  city  corpora- 
tion, to  obtain  payment  of  the  sums  assessed,  that  the  cove- 
nant was  inserted  in  the  lease.  The  sale  of  the  premises 
would  involve  a  loss  of  the  security  for  the  rent  reserved,  and 
probably  of  the  reversion.  It  is  perhaps  superfluous  to  dis- 
cuss the  question  of  the  liability  of  the  plainti£&  for  the 
amount  of  the  assessments,  but  I  think  a  different  rule  from 
that  suggested  by  the  presiding  justice  has  been  held  by  the 
Court  of  Appeals.  {TAe  Mayor  v.  Golgoitey  12  N.  Y.  E., 
140.)  The  defendant  in  that  case  was  held  to  be  personally 
liable  for  the  sum  assessed  as  upon  a  judgment,  although 
more  than  six  years  had  run  before  the  commencement  of  the 
action. 

The  hardship  and  risk  attending  the  recovery  of  a  judg- 
jnent,  without  prepayment  of  the  sum  by  the  covenantee, 
has  been  commented  upon.  This  objection  is  not  substantial. 
The  defendant  can  make  the  payment  to  the  city  authorities 
even  after  judgment,  and  a  court  of  law  is  vested  with  such 
equitable  power  that,  upon  application  after  such  payment, 
proceedings  for  the  collection  oi  the  judgment,  except  as  to 
the  costs,  would  be  stayed,  and,  upon  payment  of  the  costs, 
satisfaction  of  the  judgment  would  be  ordered. 

The  order  of  the  General  Term  should  be  reversed,  and 
the  Superior  Court  be  directed  to  adjust  the  amount  due  upon 
the  assessment  against  the  premises,  and  render  judgment  for 
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the  plaintifis  upon  the  verdict  of  the  jury,  with  the  costs  of 
this  appeal  and  of  the  action. 

All  concur. 

Order  reversed,  and  judgment  in  accordance  with  opinion. 


I  48    540 

IS*  4sg  Edkukd  J.  Powers,  Appellant,  v.  John  Shepabd,  Bespondent.^ 

The  control  conferred  upon  congress,  by  the  Constitution  of  the  United 
States  (art  1,  §  8),  over  the  State  militia,  begins  when  they  are  mustered 
into  the  service  of  the  United  States.  Arrangements  by  the  States  to 
procure  or  aid  in  calling  them  forth  are  not  unauthorized,  nor  are  regu- 
lations, fixing  and  limiting  the  amount  of  bounties,  or  rewards  given  to 
procure  their  services;  therefore,  section  4,  of  chapter  29,  of  the  Latvs  of 
1865,  which  prohibits  the  payment  of  any  sums  for  the  procurement  of 
volunteers,  save  as  provided  for  by  that  act,  is  not  in  conflict  with  the 
Constitution  of  the  United  States,  and  an  agreement  to  pay  a  sum  pro- 
hibited by  that  section  is  void.  * 

The  re-enactment  of  certain  of  the  sections  of  one  act,  in  a  subsequent 
one  providing  for  a  different  scheme,  is  not  a  repeal  by  implication  of 
those  sections  in  the  first  act,  nor  does  a  provision  in  the  second  act,  sus- 
pending the  operation  of  the  similar  sections  in  that  act,  have  the  effect 
to  suspend  the  operation  of  those  in  the  first  act.  The  first  seven  sections, 
therefore,  of  said  chapter  29,  of  the  Laws  of  1865,  were  not  repealed  or 
their  operation  suspended  by  chapter  41  of  the  Laws  of  that  year. 

Where  several  statutes  in  pari  materia  are  passed  by  the  same  legisla- 
ture, they  are  to  be  taken  and  construed  together. 

(Argued  January  8,  1872 ;  decided  May  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  iii  the  first  judicial  district,  entered  upon 
order  setting  aside  a  verdict  in  favor  of  plaintiflE,  and 
directing  judgment  in  favor  of  defendant. 

In  March,  1865,  the  defendant  was  supervisor  of  the  town 
of  Sparta,  in  the  county  of  Livingston,  and,  as  such,  for  the 
purpose  of  filling  the  quota  of  that  town,  under  the  call  for 
men  for  the  army  and  navy  of  the  United  States,  issued  by 
the  president  on  December  19,  1864,  or  the  next  call  there- 
after, he  entered  into  an  agreement  in  writing  with  the  plain- 
tiff, wherein  he,  the  defendant,  authorized  the  plaintiff  to 
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recruit  and  furnish  for  him,  the  defendant,  and  for  his  said 
town,  seventeen  three-  years  naval  recruits,  on  the  credit  of 
the  same  duly  made,  for  each  of  which,  he,  the  defendant, 
agreed  to  pay  the  plaintiff  the  sum  of  eight  hundred  dollars. 

On  March  21,  1865,  the  defendant  made  a  second  agree- 
ment, which  was  indorsed  upon  the  first,  by  which  he  agreed 
to  pay  the  plaintiff  for  furnishing  the  seventeen  recruits  pro- 
vided for  in  the  first  agreement,  the  additional  sum  of  eight 
hundred  and  fifty  dollars,  besides  the  amount  mentioned  in 
the  first  agreement. 

The  plaintiff  famished  the  requisite  number  of  men, 
between  the  21st  and  25th  of  March,  and  the  defendant  paid 
to  him  the  sum  agreed  upon  in  the  first  agreement. 

This  action  is  brought  to  recover  the  additional  sum  of 
eight  hundred  and  fifty  dollars. 

On  this  trial  the  defendant  moved  to  dismiss  the  complaint, 
on  the  grounds  that  the  plaintiff  had  shown  no  cause  of 
action,  that  the  contract  upon  which  the  action  was  brought 
was  void  and  in  violation  of  the  laws  of  this  State,  and  par- 
ticularly of  chapter  twenty-nine  of  the  Laws  of  1865,  and  of 
the  fourth  section  of  that  act. 

This  motion  was  denied  and  the  defendant's  counsel 
excepted. 

The  court  thereupon  ordered  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  at  General  Term. 

The  case  and  exceptions  were  argued  at  General  Term,  and 
judgment  was  ordered  for  the  defendant  with  costs^  which 
judgment  was  accordingly  entered. 

Ira  D.  Warren  for  the  appellant.  Chapter  29  of  the  Laws 
of  1865  is  in  contravention  of  section  8  of  article  1  of  the 
Constitution  of  the  United  States.  {Houston  v.  Moore^  6 
Wheat.,  23,  24 ;  Thompson,  v.  Van  Ingen^  9  J.,  564 ;  Pow- 
ers V.  Shepwrd^  1  Abb.  N.  8.,  129.)  Where  two  acts  are 
repugnant  and  contradictory,  the  last  act  is  an  implied  repeal 
of  the  first.  (C  M.  Co.  v.  Vwnderpod^  4  Cow.,  568 ;  Har- 
rison V.  Trustees  of  B.y  10  Wend.,  557 ;  Sedgar  on  Stat,  and 
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Conflt.  Law,  124 ;  Dexter  v.  Limeriek  H.  H,  (h.y  16  Barb., 
15 ;  Davis  v.  Fairbanks^  3  How.  U.  S.  Sep.,  636 ;  Bowen  r. 
Zeasey  5  HiU,  225,  and  note  a  /  Oomman/uDealth  y.  KimbdUj 
21  Pick,  373 ;  Sterman  v.  State,  21  Texas,  724 ;  J^isvon  v. 
Aift,  16  La.  An.,  379 ;  De  Porno  v.  JVew  Albany^  22  Ind., 
204 ;  Mullen  v.  The  People,  31  111.,  444 ;  WUliavM  v.  Pot- 
ter, 2  Barb.,  316.)  A  subsequent  statute  reversing  the  sub- 
ject-matter of  the  first  is  a  repeal  of  the  first.  {Ba/rUeU  v. 
King,  12  Mass.,  637 ;  Nichols  v.  8qyi/i/re,  5  Pick.,  168 ;  Henr 
derson  v.  Sherburne,  2  M.  &  W.,  239 ;  Atfy-Oefril  v.  Lock- 
wood,  9  M.  &  W.  391.)  If  the  two  acts  can  exist  together  the 
first  seven  sections  of  chapter  29  are  suspended  bj  section  11 
of  chapter  41.  (Dwarris  on  Stat.,  686,  700 ;  People  v.  Jaek- 
son,  30  Cal.,  427.)  Chapter  56  of  the  Laws  of  1865  is  uncon- 
stitutional.   {Newell  V.  The  People,  8  Seld.,  124.) 

S.  F.  Freemam,  for  the  respondent.  Chapter  29  of  the 
Laws  of  1865  is  not  unconstitutional.  {Cochrane  v.  Von 
Swrlay,  20  Wend.,  381 ;  Newdl  v.  The  People,  3  Seld.,  109 ; 
Wynehamer  v.  Th6  People,  3  Kern.,  391 ;  The  People  v. 
Draper,  3  N.  Y.,  549 ;  Leggett  v.  Hunter,  19  id.,  463 ;  Bank 
of  Ghenam/go  v.  Brown,  26  id.,  469.) 

Eabl,  C.  The  agreement  upon  which  the  action  was 
brought  was  personally  binding  upon  the  defendant, 
although  he  was,  at  the  time  he  made  it,  supervisor  of  the 
town  of  Sparta.  It  is  too  clear  for  reasonable  dispute,  that 
although  he  was  acting  for^  the  town,  he  intended  to  bind 
himself. 

This  agreement  was  made  March  9,  1865,  and  it  is  con- 
ceded that  it  was  prohibited  by  the  language  of  section  4  of 
chapter  29  of  the  Laws  of  1865.  Bat  it  is  claimed,  on  the 
part  of  the  plaintiff,  that  that  section  is  in  conflict  with  the 
Constitution  of  the  United  States,  and  hence  that  it  is  void. 
The  claim  is  that  subdivisions  12,  13,  14, 15  and  17  of  sec- 
tion 8,  article  1  of  that  Constitution  confer  upon  Congress  the 
entire  power  to  make  the  necessary  laws  for  calling  forth  the 
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militia  to  suppress  insurrection,  and  that  Congress  having 
exercised  this  power,  the  State  has  no  right  to  intervene  and 
legislate  upon  the  same  subject.  But  this  act  had  nothing  to 
do  with  the  militia  of  the  State  nor  with  calling  them  forth. 
Its  only  object  was  to  encourage  volunteering  and  enlist- 
ments, so  as  to  shield  the  citizens  of  the  State  from  a  draft, 
and  at  the  same  time  aid  the  general  government  in  putting 
down  the  rebellion. 

The  more  important  question,  and  the  only  one  in  refer- 
ence to  which  there  was  any  difference  of  opinion  at  General 
Term,  is  the  one  upon  the  claim  of  the  plaintijBT  that  section 
4  was  repealed  or  suspended  by  chapter  41  of  the  Laws  of 
1866- 

Chapter  29  provided  for  a  State  bounty,  not  exceeding 
$600,  for  men  enlisting  for  three  years,  and  also  authorized 
dties,  towns  and  counties,  upon  certain  conditions  therein 
named,  to  pay  the  same  bounty,  to  be  refunded  subsequently 
by  the  State.  Sections  8,  9  and  10  of  the  act  provided  for 
raising  the  money  to  pay  the  bounties  by  a  State  debt  to  be 
paid  in  eighteen  years.  By  sections  11, 12  and  13,  provisions 
were  made  for  submitting  the  act  to  the  people  at  the  next 
general  election ;  and  section  14  provided  that  sections  1,  2, 
3,  4,  5,  6,  7, 11, 12, 13  and  14  of  the  act  should  take  effect 
immediately ;  but  that  sections  8,  9  and  10  should  not 
become  a  law  until  ratified  by  the  people.  While  by  section 
8  of  this  act  the  comptroller  was  authorized  to  borrow 
money  to  carry  out  the  provisions  of  the  act  and  to  repay  the 
money  so  borrowed  from  the  money  to  be  raised  under  sec- 
tions 8,  9  and  10  no  direct  appropriation  of  money  was 
made  and  no  provision  was  made  for  the  payment  of  the 
money  borrowed  in  case  the  people  failed  to  ratify.  This  act 
was  passed  February  10. 

On  the  24th  of  February,  chapter  41  was  passed,  and  it 
contains  the  first  seven  sections  of  chapter  29.  Section  8  appro- 
priates $80,000,000  to  pay  the  bounties  authorized  by  the 
act.  Section  9  provides  for  a  tax  to  raise  the  money ;  and 
section  10  provides  for  borrowing  the  money  until  it  can  be 
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realized  from  the  tax.  Section  11  declares  that  the  act  should 
be  a  law  from  the  time  of  its  passage,  but  that  it  should  not 
take  effect  until  after  the  next  general  election. 

Although  the  first  seven  sections  of  chapter  29  are  contained 
in  this  chapter,  I  do  not  think  that  it  was  the  intention  of  the 
legislature  to  repeal  them  or  suspend  their  operation  until  chap- 
ter 41  should  go  into  effect.  It  is  hardly  to  be  presumed  that 
the  legislature  would  have  repealed  an  act  passed  but  fourteen 
days  before,  and  if  they  had  intended  to  do  so,  they  would 
probably  have  said  so  in  some  appropriate  language,  and 
would  not  have  left  it  to  mere  inference. 

The  first  act  made  no  provision  for  paying  the  money  bor- 
rowed, in  case  the  people  did  not  ratify  sections  8,  9  and  10. 
And  the  object  of  the  second  act  was  to  make  provision,  by 
taxation,  to  pay  the  money  thus  borrowed,  in  case  the  people 
failed  to  ratify,  and,  in  that  event,  chapter  41  made  complete 
provision  for  the  whole  case.  But  in  case  the  people  did  ratify, 
then  chapter  41  was  not  to  take  effect  until  after  the  adjourn- 
ment of  the  legislature,  so  that  it  could  be  repealed,  and  the 
whole  matter  left,  in  that  event,  to  chapter  29,  which  made 
full  provision  for  it.  Hence,  there  was  no  inconsistency  in 
the  two  acts. 

That  there  was  no  intention  to  repeal  chapter  29,  is  made 
still  more  clear  by  chapter  56,  of  the  Laws  of  1865.  As  above 
stated,  chapter  29  made  no  provisions  for  raising  the  money 
to  pay  the  bounties,  in  case  the  act  was  not  ratified  by  the 
people.  Chapter  41  did  not,  in  any  event,  take  effect  imtil 
after  the  canvass  of  the  votes  given  at  the  next  annual  elec- 
tion. Hence,  in  order  to  make  adequate  provision  for  raising 
the  money  without  delay,  the  act,  chapter  56,  was  passed, 
which  expressly  recognized  chapter  29  as  in  force,  and  was 
passed  to  supplement  it.  These  three  statutes  are  in  pari 
materiaj  and  must  be  construed  together,  and  when  thus  con- 
strued in  the  light  of  the  circumstances  surrounding  their 
enactment,  and  the  objects  intended  to  be  reached,  no  doubt 
is  left  on  my  mind  that  section  4,  of  chapter  29,  was  in  force 
when  this  contract  was  made. 
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This  condufiion  is  fortified  by  a  still  farther  reason :  section 
4,  of  chapter  29,  was  enacted  and  took  effect  February  10. 
Fourteen  days  afterward,  chapter  41  was  enacted,  with  a  pro- 
vision that  no  part  of  it  should  take  effect  until  after  the  can- 
vass of  the  votes  at  the  next  election.  How,  then,  could 
the  latter  act,  before  it  took  effect,  by  implication  or  other- 
wise, repeal  or  suspend  any  part  of  chapter  29? 

The  judgment  should,  therefore,  be  affirmed  with  costs. 

All  concur ;  Lbonaicd,  C,  not  sitting. 

Judgment  affirmed.  i 


The  Ontamo  Bank,  Eespondent,  v.  John  D.  Hennessey,     itS  '»| 

impleaded,  etc..  Appellant. 

In  fonning  a  copartnership  the  parties  can  stipulate  as  between  themselves 
that  one  partner  shall  be  free  fix>m  liabUlty  for  loss,  or  that  his  liability 
be  limited,  and  where  one  is  to  have  a  share  of  the  profits  of  a  business 
in  consideration  of  his  share  of  capital  invested  and  imperiled  therein, 
whatever  may  be  the  intent  of  the  parties,  this,  as  to  third  persons,  makes 
him  a  partner. 

Where,  in  a  copartnership  agreement  between  A.  and  B.,  no  firm  name  is 
expressly  adopted,  but  A.  is  to  give  his  personal  attention  to  and  have 
entire  control  and  management  of  the  business,  with  authority  to 
arrange  and  negotiate  the  acceptance  of  drafts,  B.  to  incur  no  risks  and 
to  assume  no  responsibility,  it  is  a  fiiir  inference  that  the  copartnership 
business  is  to  be  done  in  the  name  of  A.,  and  B.  is  liable  upon  a  draft 
drawn  by  A.  in  his  individual  name,  procured  to  be  discounted  by  him 
for  the  benefit  of  the  firm,  and  avails  applied  to  its  use,  although  at  the 
time  the  draft  was  discounted  B.  was  not  known  to  the  payee  as  a  part- 
ner.   (Gray,  C,  dissenting.) 

(Aixued  January  8, 1872 ;  decided  May  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Snpreme  Court  in  the  second  judicial  district,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
also  from  an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  the  amount  of  a  bill  of 
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exchange  drawn  bj  Angus  McDonald,  one  of  the  defendants, 
at  Hamilton,  Canada  West,  in  his  own  name,  on  W.  H. 
Newman,  Kew  York,  to  the  order  of  plaintiff,  for  $4,000  in 
gold,  at  thirty  days.  The  name  of  defendant,  John  D. 
Hennessey,  does  not  appear  upon  the  draft.  The  action  was 
defended  by  Hennessey.  On  the  28d  March,  1864,  the 
defendants  entered  into  an  agreement,  of  which  the  follow- 
ing is  a  copy : 

Memorandum  of  an  agreement  made  by  and  between 
Angus  McDonald  of  the  city  of  Brooklyn,  party  of  the  first 
part,  and  John  D.  Hennessey,  carpenter,  doing  business  at 
No.  141  Water  street,  in  the  city  of  New  York,  party  of  the 
second  part,  witnesseth : 

That  the  said  parties  do  hereby  enter  jointly  in  the  busi- 
ness of  getting  white  oak  ship  knees,  white  oak  and  pine 
timber,  and  black  walnut  in  Canada,  and  bringing  the  same 
to  market  in  the  dty  of  New  York,  during  the  season  of 
navigation  of  the  current  year,  and  making  sale  and  delivery 
of  same  at  the  Brookljm  navy  yard  or  elsewhere,  of  which 
the  conditions  are  as  follows : 

First.  That  the  party  of  the  first  part  shall  personaUy 
superintend  the  purchase  of  said  timber,  etc.,  in  Canada, 
attend  the  forwarding  thereof  to  New  York,  and,  if  neceseaiy, 
the  delivery  of  same,  and  the  collection  of  the  payments 
therefor. 

Second.  That  the  party  of  the  second  part  hereby  agrees 
to  furnish  the  sum  of  $800,  federal  currency,  toward  the 
oonmiencement  and  prosecution  of  said  business,  namely, 
$400  to  be  paid  into  the  hands  of  the  party  of  the  first  part^ 
on  or  before  the  31st  day  of  March  instant,  and  the  remain- 
ing $400  to  be  likewise  paid  into  the  hands  of  the  said  party 
during  the  month  of  April  next. 

Third.  It  is  fhlly  understood  and  hereby  agreed  upon,  that 
the  said  party  of  the  second  part  hereby  incurs  no  farther 
risk,  nor  assumes  any  responsibility  whatsoever,  than  the  said 
sum  of  $800  aforesaid.  And  that  in  consideration  thereof,  he 
the  said  party  of  the  second  part  shall  be  paid  one-fourth  part 
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of  the  net  profite  accrning  from  the  said  business,  as  his  full 
and  lawful  share. 

Fourth.  That  as  soon  as  practicable  after  the  sale  ana 
delivery  of  said  timber,  and  the  net  proceeds  thereof  are 
ascertained,  then  the  portion  due  and  payable  to  the  seconcj 
party  shall  forthwith  be  paid  him. 

Fifth.  That  the  party  of  the  first  part  is  hereby  empowered 
to  arrange  and  negotiate  with  such  parties  as  may  be  neceah 
sary,  to  accept  drafts  and  pay  expenses  on  said  timber,  ana 
give  such  party  or  parties  security  or  hen  on  such  timber,  ana 
even  if  necessary  give  an  interest  in  the  business  in  New 
York  to  such  parties.  But  it  is  understood  that  such  intereeri 
shaQ  not  interfere  with  the  interest  and  share  of  the  party  of 
(he  second  part. 

It  is  furthermore  agreed  that  the  fburth  article  above 
named  is  intended  to  mean  every  lot  or  parcel  of  timber 
sold  and  delivered  the  proceeds  thereof  shall  be  paid  over. 

To  the  due  fulfillment  and  observance  of  which  the  partieii^ 
bind  themselves,  their  heirs  and  assigns. 

Done  at  New  Tork  this  23d  day  of  March,  1864. 

ANGUS  MoDDNALD.      [l.  b.} 
JOHN  D.  HENNESSEY,  [l.  s.J 

McDonald  went  to  Oanada  in  pursuance  of  the  agi^m^nt, 
gave  the  bill  to  the  Ontario  Bank  and  that  bank  (fiscbunted 
it  for  him.  Its  proceeds  were  paid  by  him  for  a  cargo  of  oak 
timber,  which  was  sent  to  New  York  under  the  arrangement 
with  Hennessey.  Counsel  for  Hennessey  moved  to  d&miss 
the  (complaint  as  to  him,  which  was  denied  and  an  exception' 
taken. 

The  court  thereupon  directed  a  verdict  for  the  plaintiff  for 
the  amount  of  the  biU  and  interest,  to  which  direction  the 
defendant  Hennessey  excepted. 

The  jury  rendered  their  verdict  for  the  plaintiff  for  $4,3d6.4<X 

The  defendant  moved  for  a  new  trial  on  the  minutes  oi 
ihe  court,  whidi  was  denied. 

Judgment  was  thereupon  entered  for  the  plaintiff  upon  t&e 
verdict. 
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Orook  dk  Bergen  for  the  appellant.     Only  the  parties  to  a 
draft  can  be  sued  in  an  action  founded  upon  it.    {Allen  v. 
Fosgaiey  11  How.  P.  R,  218 ;  De  Rider  v.  Schermerhomj 
10  Barb.,  638 ;  Sifkin  v.  Walker^  2  Camp.,  308  per  Lord 
Ellenbobough  ;  £}rnly  v.  I/ye,  15  East.,  10,  11 ;  Syloester  v. 
Smith,  9  Mass.  R,  121 ;  Barbour  on  Parties,  117, 118,  120, 
124 ;  Montgomery  Co.  Bank  v.  Albany  Oity  Ba/nkj  3  Seld., 
459 ;  BrowneU  v.  Wirmey  29  N.  T.  R.,  400 ;  Cookingham  v. 
Lasher,  38  Barb.,  630 ;  1  Lord  Raymond,  442 ;  Metcalf  on 
Contracts,  123  and  cases  cited;  Coll.  on  Partnersliip,  264; 
Ex  parte  Errdy^Ro^  Bank  Cases,  61;  Cookingham  v.  Laeherfii 
Barb.,  630.)    To  make  one  a  partner  he  must  have  an  interest 
in  the  stock  with  the  right  of  contract.    {ConMin  v.  Barton, 
43  Barb.,  436 ;  Burckle  v.  Echart,  1  Denio,  341, 442 ;  Metcalf 
on  Contracts,  117  and  cases  cited.)    To  constitute  a  partner- 
ship there  must  be  a  joint  undertaking  to  share  in  the  profits 
and  loss.    {Pattison  v.  EUmoha/rd,   1  Seld.,  186 ;   Poet  v. 
Eimberly,  9  Johns.,  470 ;  ConMin  v.  Barton,  43  Barb.,  435 ; 
Mervnn  v.  Playford,  3  Robertson's  Superior  Ct.  Rep.,  702 ; 
Jfumford  v.  NichoL,  20  John.  R.,  171 ;  Turner  v.  BieseUj 
14  Pick.  R.,  192,   19» ;  Story  on  Partnership  69 ;  Bice  v. 
Atcstdn,  17  Mass.  R.,  197, 206  ;  Zoomis  v.  Marshal,  12  Conn. 
R.,  69 ;  Conklvn  v.  Barton,  43  Barb.,  436;  Sampson  v.  FeUz, 
1  McCord  Ch.  R,  218 ;  Chase  v.  Barrett,  4  Paige,  148 ; 
Bost/wick  V.  Champion,  18  Wend.,  175.)  Where  one  receives 
a  share  of  the  profits  of  a  business  as  a  compensation  for  ser- 
vices or  for  loans,  it  is  not  a  partnership.   {BurcJde  v.  Echartj 
1  Denio,  341,  342,  per  Beonson,  Ch.  J;  Vamderhurgh  v.  HvU^ 
etc.,  20  Wend.,  70 ;  Ross  v.  Drinker,  2  Hall's  N.  T.  Sup. 
0.  R,  415 ;  MiOer  v.  BarHeU,  15  Sergt.  &  Rawle.,  137 ; 
Mv/rray  v.  WhUnfiey,  10  Johns.,  226 ;  Rice  v.  Austin,  17 
Mass.  R.,  197.)    Where  there  is  a  stipulation  that  A.  shall 
appear  as  a  partner,  but  shall  be  liable  to  no  loss,  he  is  not 
liable  to  those  having  knowledge  of  the  stipulation.     {Alder- 
son  V.  Glay,  1  Camp.,  404 ;  Mini^  v.  Winney,  1  Bro.  P. 
Oas.,  489 ;  Ensign  v.  Wancfs,  1  John.  Cas.,  171 ;  Livingston 
V.  Roseodt,  4  John.  R,  251 ;  Orom  v.  CadweiU,  6  Cow.,  489 ; 
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Boardman  v.  Oore^  15  Mass.  R,  331 ;  Bailey  v.  Clark,  6 
Pick.  R.,  872 ;  Coll.  on  Part.,  66 ;  Story  on  Part.,  65,  69 ;  id., 
255,  3  Kent  Com.  7th  ed.,  25,  note  a;  10  East.,  264.)  This  was 
not  a  loan  to  a  partnership,  but  a  discount  of  McDonald's 
individual  draft.  (See  JEnd]/  v.  Zye,  15  East.,  10,  11; 
Doug.,  654  note;  EsopaHe  ShutUeworthy  3  Ves.,  Jr.,  368; 
Ikpwrte  BlaoJdmm,  10  Ves.,  Jr.,  204;  1  Lord  Ray,  442; 
U.  S.  V.  AsUy  ei  al.,  3  Wash.  0.  0.  R.,  508 ;  9  John.  R., 
310 ;  National  Bank  v.  Ingraham,  58  Barb.,  290.)  Where 
one  partner  borrows  and  gives  his  own  paper  it  does  not 
become  a  partnership  debt  by  being  applied  to  partnership 
purposes.  (^«t;aft  v.  Zet/^,  1  Sim.  R.,  376;  SiffkinY.^aUcer^ 
2  Camp.,  308;  Endy  v.  Lye,  15  East.  R.,  10, 11 ;  Loyd  v.  Freshr 
fidd^  2  Car.  &  Payne,  325 ;  Van  Reimadyke  v.  Kane,  1  Gall. 
R.,  630;  Rvply  v.  Kingsbury,  1  Day's  R.,150;  Wiggins  v.  Bam- 
mondy  1  Mo.  R.,  121 ;  Breckinridge  v.  Sch/reeve,  4  Dana  R., 
378 ;  Coll.  on  Part.,  214 ;  3  Kent,  Com.,  7th  ed.,  43 ;  Lichie  v. 
Scott  et  al.y  10  La.  R.,  416 ;  Talmadge  v.  Penoyer,  35  Barb., 
120  ;  Turner  v.  Jaycot,  40  N.  T.  [1  Hand],  471 ;  Jaques  v. 
Ma/rguamd,  6  Cow.,  497;  WiUaker  v.  Brown,  16  Wend., 
605 ;  Thorn  v.  Smith,  21  Wend.,  365 ;  Joyce  v.  Williams, 
14  Wend.,  141 ;  IT.  S.  Bank  v.  Winship,  6  Peters,  574 ; 
Zeray  v.  Johnson,  1  Peters,  186.)  Where  one  of  the  parties 
is  unknown  and  the  loan  is  made  on  the  credit  of  the  others, 
the  transaction  only  binds  the  latter.  {Miller  v.  Manice,  6 
HUl,  114 ;  Irving  v.  ConUing,  36  Barb.,  64.) 

Starr  <6  Buggies  for  the  respondent.  The  contract  between 
the  defendants  was  a  contract  of  partnership.  (Collyer  on 
Part.,  §§  10-40  et  seq. ;  Story  on  id.,  §§  33-34  et  seq. ;  Orace 
V.  Smith,  2  W.  Black.,  998-1000 ;  Winship  v.  Bank  U.  S., 
5  Peters,  457;  Ec  parte  H&m^r,  17Ve8ey,  404;  Chase  v. 
Barrett,  4  Paige,  148 ;  Dobh  v.  Halsey,  16  Johns.,  40 ;  Chamr 
pion  V.  Bostwick,  18  Wend.,  175 ;  Collyer  on  Part.,  38 ; 
cases  above  cited.)  The  draft  was  drawn  to  obtain  money 
for  the  partnership  and  proceeds  expended  for  its  benefit;  this 
made  the  draft  a  partnership  obligation.    ( Winship  y.  BK 
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%wpra;  Dams  v.  AUen^  3  K  T.,  171.)  That  the  plaintiff 
may  have  been  ignorant  of  Hennessey's  interest,  does  not 
affect  the  question  of  liability.  (Story  on  Part.  §§  80,  138, 
139 ;  CoUyer,  id.,  §  637 ;  KeOey  v.  BwrOmt,  5  Cow.,  635.) 

Leonabd,  G.  The  agreement  between  the  defendants,  of 
March  23d,  1864,  constitoted  a  copartnership.  There  was  a 
community  of  profit  and  loss.  The  limitation  of  the  extent 
of  the  loss  to  be  borne  by  Hennessy  to  the  sum  of  $800, 
holds  good  against  his  partner  McDonald,  bat  it  no  more 
limits  his  liability  on  partnership  contracts,  as  to  third 
parties,*  than  does  the  limitation,  of  his  interest  in  the  profits 
of  the  business  to  twenty-five  per  cent.  (Collyer  on  Part., 
§§  16, 17, 18.)  Many  cases  might  be  cited,  including  those 
referred  to  by  the  counsel  for  defendant,  but  they  leave  the 
rule  as  stated  invulnerable.  Ifor  does  the  fact  that  the 
defendant  Hennessy  was  not  known  to  the  plaintiff  as  a 
partner  affect  his  liability. 

So  far  as  it  appears  from  the  evidence,  no  one  was  known 
to  the  plaintiff  as  a  contracting  party,  but  the  defendant 
McDonald.  The  copartnership  and  its  business  had  the 
benefit  of  the  money  of  the  plaintiff.  Although  the  fact 
does  not  appear  to  have  been  disclosed  to  plaintiff,  the 
discount  was  obtained  for  and  applied  to  the  use  of  the 
copartnership,  and  the  articles  authorized  McDonald  to 
contract  just  such  a  liability  for  the  business.  He  was 
^^  authorized  to  negotiate  and  arrange  with  parties  to  accept 
drafts  and  pay  expenses,"  and  give  security  on  the  timber. 
This  language  clearly  contemplates  that  drafts  were  to  be 
drawn  by  McDonald,  who  was  to  assume  the  manage- 
ment of  the  business.  I  think,  in  contemplation  of  law,  he 
acted  under  and  pursuant  to  this  authority,  when  he  applied 
for  and  obtained  the  discount  of  his  bill  on  Newman,  and  in 
applying  its  proceeds  to  the  business  of  the  partnership.  He 
made  no  declaration  that  he  applied  for  the  discount  on  hia 
private  account,  and  the  use  made  by  him  of  the  proceeds 
indicates  that  it  was  not  so  in  fact    It  was  not  necessary 
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that  the  bank  should  know,  at  the  time  of  the  discounti 
that  the  money  was  obtained  for  copartnership  use,  in  order 
to  bind  both  pf  the  defendants  for  its  repayment.  (CoUyer 
on  Part.,  §  637.) 

The  rule  appears  to  be  that  the  firm  are  liable  when  one 
member  borrows,  not  expressly  on  his  individual  credit,  and 
it  is  shown  that  the  money  was  borrowed  for  and  appropri- 
ated to  the  use  of  the  firm.  {Chinch  v.  8pa/rrov)^  5  Wend. 
R.,  223.) 

It  did  not  appear  that  McDonald  was  engaged  in  any  other 
business  on  his  own  accouat,  and  this  was  considered  as  an 
important  fact  in  an  analogous  case.  {Bank  of  Rochester  r. 
Monteath^  1  Denio  R,  402,  405.) 

Certain  cases  were  relied  on  and  cited  in  the  opinion  of  the 
learned  judge  below,  who  dissented  from  the  majority  of  the 
court,  which  are  not  in  fact  analogous,  in  the  view  which  I 
have  taken  of  the  facfaB  of  this  case.  In  Jacques  'o.  Ma/r- 
qua/nd  (5  Cow.,  497),  it  is  said  that  where  one  partner  bor- 
rows money  on  his  individual  credit  and  afterward  applies  it 
to  the  use  of  the  firm,  the  lender  does  not  thereby  become  a 
creditor  of  the  firm.  That  case  differs  from  the  present,  in 
the  fact  that  Marquand  did  not  act  on  behalf  of  his  firm 
(p.  501),  and  Marquand  was  there  seeking  to  charge  his  firm, 
and  to  defeat  an  action  brought  to  charge  him  individually. 
The  case  of  TaUmadge  v.  Perwyer  (36  Barb.,  120)  was  also 
referred  to  in  the  dissenting  opinion.  It  was  there  held  that 
money  borrowed  for  the  individual  use  of  one,  and  afterward 
tised  for  the  firm  of  which  he  was  a  member,  without  his 
partner's  consent,  did  not  make  the  partner  liable.  The  fault 
in  the  case  of  the  defendant  Hennessy  is  that  his  part- 
ner was  acting  for  the  partnership,  and  by  his  authority. 
This  fact  distinguishes  this  case  from  those  authorities  which 
have  been  relied  on  by  the  counsel  for  the  appellant.  For 
these  reasons  I  am  of  the  opinion  that  it  was  well  held  by 
the  majority  of  the  court  below  that  the  bill  was  drawn  by 
the  firm,  although  the  name  of  McDonald  only  appeared. 

It  must  be  conceded  that  the  agreement  contemplates  that 
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no  liability  shall  be  created  to  bind  Hennessy  beyond  the 
Bum  which  he  had  contribated  as  capital,  but  it  has  not  been 
framed  so  as  to  secure  that  result,  except  as  between  the 
parties.  The  right  to  a  share  of  the  profits  as  such,  and  not 
as  a  measure  of  compensation  equal  to  the  share  stipulated 
for,  overrides  a  construction  of  the  agreement  as  to  third 
parties  which  would  produce  such  a  result  as  the  agreement 
is  supposed  to  have  contemplated. 

It  may  be  objected  that  the  question  whether  McDonald 
was  acting  for  himself  individually  in  obtaining  the  discount 
ought  to  have  been  submitted  to  the  jury.  I  think,  however, 
the  objection  would  have  been  untenable,  as  the  facts  indi- 
cate conclusively  that  he  was  acting  in  the  interest  of  himself 
and  Hennessy  jointly.  But  if  I  am  not  right  in  this,  the 
right  to  claim  a  new  trial  on  this  ground  has  been  lost  by  the 
omission  to  request  the  judge  at  the  trial  to  submit  that  or 
any  other  question  to  the  jury. 

In  my  opinion,  the  plaintiff  was  authorized  to  recover 
against  both  the  defendants  as  for  money  had  and  received, 
without  any  reference  to  their  liabitity  as  the  drawers  of  the 
bUl.  The  complaint  contains  the  requisite  allegations  that  the 
money  was  received  and  applied  to  the  copartnership  busi- 
ness of  the  defendants,  and  the  proof  sustains  the  allegations. 
{Pent0  V.  Stanton,  10  Wend.,  271,  278 ;  AUen  v.  Coity  6  Hill, 
318.)  The  money  of  the  plaintiff's  bank  was  obtained  by  a 
pai*ty  authorized  by  the  partnership  for  that  purpose  to  act  in 
his  own  name,  and  it  was  applied  legitimately  in  their  busi- 
ness. The  judgment  is  right  and  should  be  affirmed,  with 
costs. 

Eabl,  C.  The  agreement  executed  by  the  defendants, 
March  23, 1864,  made  them  partners.  It  provides  for  a  joint 
business,  to  which  McDonald  was  to  give  his  personal  atten* 
Hon,  and  Hennessy  was  to  furnish  $800.  This  $800  was  not 
a  loan,  but  was  to  be  furnished  as  capital,  as  no  provision  is 
made  for  its  repayment.  Hennessy,  however,  was  to  incur 
no  further  risk  nor  assume  any  further  responsibility  than  the 
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$800.  This  was  placed  in  peril  and  might  be  lost,  and  if  the 
loss  should  be  greater  than  the  $800,  McDonald  was,  as 
between  him  and  Hennessj,  to  bear  it.  If  there  was  any 
net  profit,  Hennessj  was  to  have  one-quarter  of  it.  It  thus 
appears  that  Hennessy  was  to  share  in  the  profits  of  the  busi- 
ness as  profits,  not  as  a  compensation  for  wages  he  was  to 
earn,  or  interest  on  money  loaned  to  McDonald,  but  in  con- 
sideration of  his  share  of  capital  invested  and  imperiled  in 
the  joint  business.  Whatever  the  intention  of  the  parties 
may  have  been,  this,  as  to  third  persons,  made  him  a  partner. 
Here,  within  the  meaning  of  the  authorities,  was  a  commu- 
nion of  profits,  and  hence  a  partnership.  (Oollyer  on  Part.,  § 
18 ;  Lindley  on  Part.,  17 ;  Wmshy[>  v.  Bcmh  of  the  United 
StateSy  5  Peters,  529,  560 ;  CKampicyn,  v.  Bostmick^  18  Wend., 
175.)  It  matters  not  that  McDonald  was  to  assume  all  the 
risk  and  bear  all  the  loss  beyond  the  $800.  ^^  A  man,  on 
entering  a  partnership,  may  stipulate  to  be  free  from  all  lia- 
bility for  loss,  and  such  stipulation  will  hold  good  as  between 
himself  and  his  co-contractor.  In  such  case  he  will  still  be  a 
partner,  enjoying,  in  addition  to  the  advantages  of  partner- 
ship, the  indemnity  offered  him  by  his  companion."  (Ooll- 
yer on  Part.,  §  18.) 

But  here  was  also  a  community  of  loss.  Hennessy's  $800 
was  put  in  peril,  and  to  that  extent  he  was  liable  to  be 
involved  in  loss  with  his  copartner.  Hence,  even  if  it  were 
necessary,  which  is  denied  {^Manhattan  Brass  <&  Mem.  Co.  v. 
Secure^  46  N.  T.,  797),  that  there  should  be  a  community 
of  loss  as  well  as  of  profit  to  constitute  a  partnership,  that 
condition  exists  here.  Hence  I  have  no  hesitation  in  holding 
that  the  defendants  were  partners,  as  between  themselves, 
and  for  a  much  stronger  reason  as  to  third  parties. 

The  next  question  is,  whether  Hennessy  is  liable  upon  the 
draft  in  suit.  The  agreement  did  not  provide  for  a  partner- 
ship name.  But  as  McDonald  alone  was  to  give  personal  atten- 
tion to  the  business,  and  as  Hennessy  was  to  incur  no  risk  and 
assume  no  responsibility,  no  firm  name  being  expressly  adopted 
in  the  agreement,  it  is  fair  to  infer  that  the  firm  business  was 
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to  be  done  in  the  name  of  McDonald.  He  was  authorized  to 
draw  the  drafts,  to  raise  money  for  the  business.  Hence, 
McDonald's  name  was  to  all  intents  the  firm  name,  and  drafts 
drawn  in  that  name  to  raise  money  for  the  ase  <^  the  firm 
must  bind  the  firm.  ( Winship  v.  Bank  of  Umted  StaUs 
[sripra] ;  Story  on  Part.,  §  139.) 

This  draft  was  drawn  and  the  money  all  used  in  the  ^rm 
business,  and  hence  both  members  of  the  firm  were  bound  by 
it,  as  if  they  had  both  signed  it. 

While  the  complaint  is  technically  defective  in  not  directly 
alleging  that  the  draft  was  drawn  in  the  firm  name,  or  that  it 
was  the  draft  of  the  firm,  yet  taking  the  whole  complaint, 
together  with  the  fact  that  both  partners  are  joined  as  defend- 
ants,  there  is  enough  to  show  that  the  cause  of  action  set  forth 
is  based  upon  the  draft,  as  a  firm  draft,  and  that  the  liability 
sought  to  be  enforced  is  the  firm  liability  on  the  draft.  As 
no  objection  was  taken  to  the  complaint  by  demurrer,  and 
the  defendants  could  not  have  been  misled,  the  complaint 
should,  at  this  stage  of  the  case,  be  held  sufScient  in  substance. 

The  judgment  should  be  affirmed  with  costs. 

Gray,  0.  (dissenting).  My  examination  of  this  case  has 
brought  me  to  the  conclusion  that  the  plaintiff  ought  not  to 
recover  against  the  defendant  Hennessy.  I  agree  that  if,  by 
any  act  of  his,  he  had  suffered  himself  to  be  held  out  to  the 
plaintiff,  or  the  public,  as  a  partner  with  McDonald,  in  the 
enterprise  of  getting  out  and  purchasing  lumber  in  Canada 
to  be  marketed  in  Brooklyn  or  elsewhere,  or  if,  by  the  con- 
tract between  them,  he  was  to  share  in  the  profits  of  the 
enterprise,  and  no  limitation  was  made  as  to  losses,  or  restric- 
tion as  to  the  right  of  McDonald  to  expose  him  to  loss  by 
involving  him  in  liabilities,  he  would  be  liable  to  share  in  all 
losses  sustained  by  McDonald.  The  case  is  without  evidence 
to  support  a  recoveiy  upon  either  ground  stated ;  and  I  do 
not  understand  that  the  right  to  recover  is  placed  upon  either 
of  them,  but  upon  an  agreement  between  the  defendants, 
which,  so  far  as  the  evidence  shows,  was  never  made  public 
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or  known  only  to  themselves.  The  plaintiff's  status  is,  there- 
fore, no  better  (if  it  is  as  good)  than  it  wonld  have  been  if  it 
had  appeared  on  the  trial  that,  at  the  time  of  the  discount  of 
the  draft,  the  agreement  was  produced  and  read  by  the  plain- 
tiff, who  was  thereby  notified  of  the  rights  of  the  parties  as 
between  themselves,  and  from  it  have  learned  that  near  the 
close  of  March,  1864,  the  parties  jointly  engaged  themselves 
in  the  business  of  getting  ship  knees  and  other  timber  in 
Canada  during  the  navigation  season  of  that  year,  and  mak- 
ing sale  of  it  at  Brooklyn  navy  yard  or  elsewhere.  That 
McDonald  was  to  give  his  personal  attention  to  the  business, 
and  to  enable  him  to  commence  and  prosecute  it.  Hennesay 
was  to  and  did  furnish  to  him  the  sum  of  $800,  in  considera- 
tion of  which  Hennessy  was  to  receive  on&-fourth  of  the  net 
profits  of  the  enterprise,  and,  to  enable  McDonald  to  provide 
himself  with  further  means  with  which  to  prosecute  the 
business,  he  was  authorized  to  arrange  with  other  parties 
to  accept  drafts,  and  give,  as  security  therefor,  a  lien  on  the 
lumber  or  an  interest  in  the  business ;  but  to  guard  Hennessy 
against  the  hazard  of  further  loss  than  that  incurred  by  risk- 
ing the  $800  advanced  by  him  to  the  chance  of  loss,  it  was 
expressly  provided  that  he  should  not  incur  a  further  risk 
than  the  loss  of  the  advance  thus  made,  or  assume  any 
responsibility  whatever.  This  instrument,  therefore,  as 
between  the  parties  to  it,  did  not  confer  upon  McDonald 
the  right  to  involve  Hennessy  in  any  risk  beyond  the  $800, 
or  place  him  in  a  condition  where  he  would  be  compelled  to 
assume  any  liability  whatever,  and,  as  a  necessary  conse- 
quence, a  party  who  should  discount  McDonald's  draft  upon 
Hennessy,  whether  in  ignorance  of  an  agreement  creating 
joint  or  partnership  relation  between  them,  or  with  notice 
that  Hennessy's  risk  was  thus  limited,  and  that  McDonald  was 
not  authorized  to  place  him  in  a  condition  compelling  him  to 
assume  a  liability,  could  not  compel  him  to  honor  or  pay  the  draft. 

For  affirmance,  Lbonabd,  Eabl  and  Huirr,  CC. 

For  reversal,  Gbat,  0. ;  Lorr,  Oh.  C,  not  sitting. 

Judgment  affirmed. 
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Erastus  N.  Hamill,  Appellant,  v.  William  M.  Gillkspib, 
lU  ^  Respondent. 

An  announcement  made  upon  an  auction  sale  of  personal  property,  that 
it  is  sold  subject  to  a  chattel  mortgage  and  that  the  purchaser  will  have 
to  comply  with  the  conditions  thereof,  does  not  impose  a  personal 
obligation  upon  a  purchaser  who  hears  and  assents  to  the  announcement, 
and  an  action  cannot  be  maintained  against  him  to  recover  the  amount 
secured  by  the  mortgage. 

While  personal  property  covered  by  a  mortgage  remuns  in  the  possesdon 
of  the  mortgagor  and  its  conditions  are  unbroken,  the  mortgagor's 
interest  is  subject  to  levy  and  sale  upon  execution,  and  the  purchaser 
obtains  the  same  title  as  that  of  which  the  mortgagor  was  possessed 
This  interest  he  can  lawfully  sell,  and  no  claim  arises  against  him  in  favor 
of  the  mortgagor,  from  the  fact  that  he  attempts  to  sell  or  does  sell  a 
clear  title.  There  is  no  wrong  done  the  mortgagor  thereby,  as  he  may 
still  pursue  his  lien  under  the  mortgage  and  his  rights  remain  the  same. 
In  an  action,  therefore,  by  the  mortgagor  against  the  purchaser,  it  is  not 
error  to  exclude  evidence  of  such  a  sale. 

(Argued  January  8, 1872;  decided  May  term,  1872. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Gonrt  of  the  fifth  jndicial  district,  entered  npon  an  order 
denying  motion  for  new  trial  and  directing  judgment  in  favor 
of  defendant. 

The  action  was  brought  to  recover  the  sum  of  $66.13 
secured  by  a  chattel  mortgage  in  the  usual  form,  made  by  one 
John  Markle  upon  his  undivided  one-half  interest  in  nine 
acres  of  wheat  and  fourteen  acres  of  oats,  growing  on  the  land 
of  Oliver  Glass,  at  the  date  of  the  mortgage,  May  3d,  1866, 
which  interest  was  levied  on  and  sold  on  the  30th  of  June 
following,  under  a  judgment  and  execution  in  favor  of  defend- 
ant against  said  Markle,  defendant  having  become  the  pur- 
chaser of  said  interest  at  such  sale.  The  constable,  on  put- 
ting up  the  property,  with  the  consent  of  the  defendant,  and 
in  his  presence  and  hearing,  announced  to  the  bidders  that 
the  wheat  and  oats  would  be  sold  subject  to  said  mortgage, 
and  that  the  purchaser  would  have  to  comply  with  the  condi- 
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tions  and  demands  of  the  mortgage.  The  defendant  har* 
vested  the  wheat  and  oats  and  threshed  .them.  The  grain 
was  of  the  valne  of  over  $100.  The  plaintiff  then  offered  to 
prove  that  the  defendant  sold  the  interest  of  Markle  in  said 
wheat  and  oats  for  a  snm  more  than  sufficient  to  pay  the 
amount  of  the  said  mortgage,  and  received  the  money  there- 
for, and  that  the  plaintiff  demanded  of  the  defendant  pay- 
ment of  his  mortgage,  after  it  became  due,  and  that  the 
defendant  refused  to  pay  it. 

The  counsel  for  the  defendant  objected  to  the  evidence  as 
Irrelevant  and  immaterial,  and  the  court  sustained  the  objec- 
tion. The  case  was  here  rested  for  the  plaintiff.  The  coun- 
sel for  the  defendant  moved  to  dismiss  the  complaint  on  the 
ground  that  the  facts  proven  showed  no  cause  of  action.  The 
coxmsel  f6r  the  plaintiff  claimed  that  the  case  should  be  sub- 
mitted to  the  jury.  The  court  thereupon  dismissed  the  com- 
plaint. The  counsel  for  the  plaintiff  duly  excepted  to  each 
of  the  said  rulings. 

The  court  ordered  the  exceptions  to  be  heard  at  the  Gene- 
ral Term  in  the  first  instance. 

WiUia/m  Porter  for  the  appellant.  Defendant,  having 
purchased  the  wheat  and  oats  on  the  condition  and  im  con- 
Bideration  of  paying  the  money  secured  by  plaintiff's  mort- 
gage,  became  liable  therefor.  (Cleveland  v.  Farley^  9  Cow , 
689 ;  8  John.,  29;  id.,  379;  10  J.  R,  412;  12  N.  T.  R.,  74; 
9  Paige,  446 ;  1  J.  R,  189 ;  17  id.,  289,  479 ;  2  Sand.  Ci. 
R,  259 ;  8  Keyes,  525  ;  4  Hand,  899.)  The  act  of  the  con- 
stable was  not  contrary  to  statute  or  public  policy,  and  was 
not  void.  {Alger  v.  Miller^  56  Barb.,  227.)  Defendant  is 
estopped  from  alleging  the  invalidity  of  his  promise.  {Hoot 
V,  WoffneTy  80  N.  Y.,  9 ;  WeUand  Canal  Co.  v.  Hathwwayy 
8  Wend.,  488  ;  Dezdi  v.  OdM,  8  Hill,  225.)  The  mortgagor 
had  no  leviable  interest  in  the  property.  {Cordon  v.  Haepeny 
7  Tenn.,  8 ;  Mattison  v.  BoMcuSy  1  Oomst.,  295  ;  SuU  v.  Coio- 
leyy  1  Kern.,  505,  per  Oowen  ;  Otis  v.  Woody  8  Wend.,  500 ; 
Chad/wick  v.  I/mhy  29  Barb.,  618 ;  Farrd  v.  EUdredthy  88 
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Barb.,  178 ;  JEffM  y.  Sampgoriy  18  How.  P.  R,  481 ;  StUl  v. 
Sampson y36  N.  Y.,  274,  per  Pobteb;  Bailey  v.  BenUmj  8 
Wend.,  348,  per  Jbwsit,  C.  J. ;  RuckhowY.  Schenck,  4  Hand, 
451 ;  Rioh  y.  Milky  20  Barb.,  616 ;  Balcom  v.  Olark  and  cth- 
ersy  cited  in  Chadwick  v.  Lamb  /  Farrd  v.  BUdredthy  38 
Barb.,  178,  per  Wells,  J.)  Neither  Markle  nor  one  holding 
under  hie  title,  with  knowledge  of  the  mortgage,  could  sell 
the  property  absolutely,  witihont  liability  to  the  mortgagor  as 
for  a  conversion.  {Fenn  v.  Bettiaany  8  Eng.  L.  &  £.,  485 ; 
Gould  Y.  AssdeTy  22  N.  Y.,  284.)  It  was  competent  to 
waive  the  tort  and  adopt  assumpsit.  {JEcuton  v.  Olarky  35 
N.  Y.,  226,  284 ;  Oummings  v.  VoroSy  1  Hill,  282 ;  Both  v. 
PalmsTy  27  Barb.,  665  ;  BettsY.  OoUinSy  13  Wend.,  154,  per 
Mason,  Senator ;  Bill  y.  Damsy  3  N.  H.  R,  384 ;  StockdU  y. 
Watkinsy  2  Gill  &  John.,  236,  342, 343 ;  Foster  v.  Stemarty  3 
Maule  &  Seller,  191 ;  Hinds  v.  TrednoeUy  7  How.  P.  R,  238 ; 
Young  v.  Ma/rshaUy  8  Bing.,  43 ;  Berley  v.  Taylor y  5  Hill, 
677 ;  Alien  v.  Browny  5  Hand.,  228.) 

William  J,  WaUaoe  for  the  respondent.  The  mortgagor 
had  a  leviable  interest.  {Ball  v.  Sa/mpsony  35  N.  Y.,  274.) 
Plaintiff's  remedy  was  to  follow  the  property.  {Hall  v. 
Ca^sOyy  17  N.  Y.,  202 ;  1  Kern.,  501.)  The  testimony  as  to 
defendant's  sale  of  the  property  was  properly  excluded. 
{Haihcmay  v.  Bra/neamy  42  N.  Y.,  322.)  There  was  no  con- 
sideration for  an  agreement  to  pay  the  mortgage,  (flan'oeres 
V.  KeUoggy  7  Barb.,  590 ;  1  Par.  on  Con.,  357, 363.)  Defend- 
ant had  a  right  to  sell.    {Hall  v.  Hathamayy  35  N.  Y.,  274.} 

Lbonabd,  C.  There  was  no  express  agreement  proven, 
that  the  defendant  would  assume  the  payment  of  the  chattel 
mortgage,  held  by  the  plaintiff,  and  no  facts  from  which  such 
an  agreement  can  or  ought  to  be  implied,  although  we  assume 
that  the  constable  was  authorized  to  announce  that  the  pro- 
perty was  sold,  subject  to  the  mortgage,  and  that  the  pur- 
chaser would  have  to  comply  with  its  conditions. 

K  a  deed  of  real  estate  be  accepted,  containing  a  declaration 
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that  the  premiBeB  are  conveyed,  subject  to  a  mortgage  which 
the  purchaser  asBumes  to  pay  as  a  part  of  the  purchase  price^ 
it  has  been  held  that  the  purchaser  becomes  thereby  bound, 
not  only  to  the  vendor,  but  to*  the  mortgagee,  for  the  payment 
of  the  mortgage  debt.  But  the  mere  fact  of  a  conveyance  of 
land,  subject  to  an  outstanding  mortgage,  creates  no  personal 
liability  on  the  part  of  the  purchaser  to  pay  the  mortgage. 

The  announcement  of  the  constable,  although  made  with 
the  consent  of  the  purchaser,  or  in  his  presence  and  hearing, 
was  a  declaration,  only,  that  the  property  to  be  sold  was  sub* 
ject  to  a  mortgage  to  the  plaintiff,  and  the  purchaser  would 
have  to  comply  with  its  conditions.  It  was  a  notice  that  he 
did  not  sell  a  clear  title ;  that  the  mortgage  was  a  lien,  and 
the  purchaser  must  comply  with  its  conditions.  The  alterna- 
tive of  not  complying  might  be  a  loss  of  the  property. 
Belief  could  be  obtained  from  this  condition,  by  payment,  but 
it  remained  at  the  election  of  the  purchaser  to  do  so  or  not. 
He  came  under  no  contract  of  any  nature  whatever,  by  con- 
senting to  or  hearing  sach  an  announcement. 

At  the  time  of  the  levy,  the  wheat  and  oats  were  in  the 
possession  of  the  mortgagor,  and  no  breach  of  the  condition 
of  the  mortgage  had  occurred,  and  the  plaintiff  did  not  then,  or 
at  any  subsequent  time,  avail  himself  of  the  provision  author- 
izing him  to  take  possession,  in  case  he  deemed  himself  inse- 
cure. No  attempt  has  been  made,  either  by  the  complaint  or 
the  evidence,  to  charge  the  defendant  on  the  ground  that  he 
had  induced  the  plaintiff  to  neglect  or  omit  to  avail  himself 
of  this  condition. 

While  the  property  remained  in  the  possession  of  the 
mortgagor  and  the  condition  of  the  mortgage  unbroken,  he 
had  an  interest  subject  to  his  control  and  disposition.  He 
could  sell  and  deliver  such  title  as  remained  to  him.  The 
purchaser  would  take  it  in  case  of  a  sale  subject  to  the  lien 
of  the  mortgage,  whether  its  existence  was  ascertained  by 
the  purchaser  or  not,  or  whether  the  mortgagor  mentioned 
or  omitted  to  mention  it.  It  follows  of  course  that  the 
interest  of  the  mortgagor  was  equally  subject  to  levy  and 
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sale  by  an  execution  creditor,  and  the  purchaser  woald  obtain 
at  snch  sale  the  same  title  as  that  of  which  the  mortgagor 
was  possessed  and  no  more,  no  less.  {Hidl  y.  Sampson^  35 
N.  Y.,  274 ;  Hathaway  v.  Brayman,  42  N.  T.,  322,  and 
other  authorities  cited  in  the  opinions  in  those  cases.)  There 
is  no  occasion  for  discussing  the  power  or  authority  of  the 
constable  to  make  the  announcement  at  the  sale  which  he 
did,  or  the  effect  of  it.  It  might  well  be  held  that  the 
defendant,  having  consented  to  the  announcement,  would  be 
estopped  from  disputing  the  force  or  effect  of  it,  in  case  the 
mortgagee  had  been  thereby  induced  to  omit  to  take  posses- 
sion under  this  insecurity  clause  of  his  mortgage.  But  there 
is  no  evidence  tending  to  prove  that  the  plaintiff  did  any- 
thing or  omitted  to  do  anything  by  reason  of  such  announce- 
ment, although  he  was  present  at  the  sale ;  no  evidence  was 
offered  to  prove  that  the  announcement  influenced  the  action 
of  the  plaintiff;  nor  was  any  request  made  specifically  to 
submit  to  the  jury  any  question  on  this  subject,  arising  from 
an  inference  as  to  the  effect  the  announcement  might  be 
presumed  to  have  had  upon  the  action  of  the  plaintiff.  The 
general  request  that,  the  whole  case  should  be  submitted  to 
the  jury  was  not  sufficient  to  raise  the  question  here  as  to  the 
presumption,  nor  as  to  any  supposed  error  in  not  submit- 
ting it. 

It  was  not  material  to  inquire  how  much  the  defendant 
obtained  for  the  wheat  and  oats.  He  bought  only  the  interest 
of  Markle,  whatever  that  might  be,  subject  to  the  mortgage. 
He  could  lawfully  sell  that  interest  again.  Whether  he 
received  much  or  little  for  it  is  of  no  consequence  to  the 
plaintiff.  If  he  sold  the  whole  title  he  might  be  liable  to 
the  purchaser,  in  case  the  grain  should  be  afterward  taken 
from  him  under  the  mortgage ;  but  that  would  be  a  question 
in  which  the  plaintiff  would  have  no  concern. 

No  claim  arises  in  his  favor,  on  the  ground  that  the  defend- 
ant attempted  to  sell,  or  did  sell  in  fact,  a  clear  title  to  the 
grain.  There  was  no  wrong  done  thereby  to  the  plaintiff; 
his  rights  are  still  the  same.    He  might  still  pursue  his  lien 
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under  the  mortga^,  or  his  debtor  under  his  covehant  therein. 
It  wad  no  error  to  exclude  evidence  of  such  a  sale.  For  these 
reasons  there  was  no  conversion  by  the  defendant  and  no  tort 
to  be  waived  bj  the  plaintifE  for  which  he  might  claim  an 
implied  assuilipsit  for  the  amount  of  his  mortgage. 

There  being  tieither  evidence  of  an  express  agr^^ment  to 
assume  or  pay  the  debt  due  to  the  plaintiff,  nor  evidence 
from  which  such  an  agreement  on  the  part  of  the  defendant 
might  be  implied ;  nor  any  evidence  of  the  conversion  of  the 
grain  by  the  defendant  as  against  the  plaintiff,  so  as  to  give 
him  any  right  to  waive  a  tort,  and  insist  that  a  promise  to 
pay  for  the  grain  be  implied,  the  case  for  the  plaintiff  wholly 
&ils,  and  the  judgment  should  be  affirmed  with  costs. 

All  concur. 

Jadgment  affirmed. 


Almiba  J.  Bassbll,  Eespondent,  v,  Selah  P.  Elmobi:.  I  ^  ^ 


A        11     4.  .1^   ^^ 

Appellant.  ^8  56i 

The  complfdnt  in  an  action  of  slander,  where  the  wofds  charged  are  not     ^   ao    kTi  ' 
aclionaUe  per  m,  must  aUege  special  damage.    A  general  aUegation  that        ^g2     18 

the  slanderous  chaige  injured  the  plamtiff  in  her  good  name,  and  caused      ' 

her  relatives  and  Mends  to  slight  and  shun  her,  is  insufficient 

Under  a  single  count  in  an  action  of  slander,  plaintiff  may  prove  a  repetition 
of  the  same  slanderous  charge,  for  the  purpose  of  showing  the  degree  of 
malice,  and  thus  enhancing  the  damage.  So,  also,  when  the  words 
chaiged  are  not  actionable  per  m,  but  the  plaintiff  has  alleged  and  proven 
special  damage,  she  may  show  a  repetition  of  the  chaige,  although  not 
spoken  In  the  presence  or  brought  to  the  knowledge  of  the  one 
through  whose  action  plaintiff  sustuned  the  special  damage. 

The  doctrine  that  an  action  of  slander  for  words  not  actionable  per  m,  can- 
not be  miuntained  unless  spoken  in  the  presence,  or  brought  directly 
to  the  knowledge  of,  the  one  who  acted  upon  them,  to  the  pecuniary 
ii^ury  of  plaintiff,  as  laid  down  in  KeenhoUz  v.  Becker  (8  Denio,  846), 
questioned.    (Lbokabd,  C.) 

Plaintiff  charged  the  paternity  of  her  bastard  child  upon  defendant'is  son. 
Heldy  that  the  fiust  that  defendant  was  engaged  in  an  attempt  to  settle 
the  matter  between  plaintiff  and  his  son  did  not  authorize  him  to  blacken 
her  character;  and  a  charge  made  by  him,  while  so  engaged,  that  she 
was  a  public  prostitute,  was  not  a  privileged  communication. 

(Argued  January  0, 1873 ;  decided  May  term,  1872.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  district,  affirming  a  judg- 
ment in  favor  of  plaintiflf  entered  upon  a  verdict. 

This  is  an  action  of  slander.  The  complaint  contains  two 
counts,  in  each  of  which  it  is  alleged  that  the  defendant,  in 
1862,  charged  the  plaintiif  with  being  a  public  prostitute, 
and  with  having  had  illicit  intercourse  with  divers  men.  The 
only  allegation  of  damage  in  the  second  count  is  that  the 
slanderous  statement  greatly  injured  the  plaintiff  in  her  good 
name,  and  caused  her  relatives  and  friends  to  slight  and  shun 
her. 

The  answer  alleges  that  in  July,  1862,  the  plaintiff  had  a 
bastard  child,  which  she  charged  upon  defendant's  son,  claim- 
ing also  that  he  should  marry  her;  and  that  the  allied 
slanderous  words  were  spoken  in  reference  to  the  said  charge 
against  his  son,  and  in  negotiations  for  the  settlement  of  the 
same,  and  in  reference  to  the  marriage  of  his  son  with  the 
plaintiff,  under  such  circumstances  as  would  make  what  he 
said,  privileged  communications. 

Upon  the  trial  it  appeared  that  the  plaintiff  had  a  bastard 
child,  in  July,  1862,  and  charged  its  paternity  upon  defend- 
ant's son,  and  that  she  and  her  friends  desired  and  claimed 
that  he  should  marry  her.  It  was  proved  that  the  defendant 
uttered  the  slanderous  words  charged  to  one  Madison 
Elmore,  his  brother,  and  also  to  his  brother-in-law,  Rodney 
Hill.  The  latter  stood  in  loco  parentis  to  the  plaintiff,  and 
testified  that  in  consequence  of  the  slanderous  words  charged 
he  turned  the  plaintiff  away  irom  his  house,  and  refused  her 
a  home  in  his  family,  where  she  had  been  residing  as  an 
adopted  daughter  from  her  infancy.  Certain  exceptions  were 
taken  during  the  trial,  and  other  facts  appeared,  which  suffi- 
ciently appear  in  the  opinions. 

G.  N,  Kennedy  for  the  appellant.  The  second  count  in 
the  complaint  was  defective  in  not  alleging  special  damage, 
the  words  not  being  actionable  j>er  ae.  (1  Chitty's  Pleadings, 
386 ;  Tobias  v.  Rowland^  4  Wend.,  637 ;  Beach  v.  Ranney^ 
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2  Hill,  309.)  There  being,  then,  but  one  count,  but  one  •^ 
filanderouB  charge  could  be  proyed.  {Hoot  y.  Zovmdes^  6 
Hill,  518 ;  KemhoUz  y.  Bedh&r^  8  Den.,  346.)  The  special 
damage  mflst  be  shown  to  be  the  natural  and  immediate  con- 
sequence of  speaking  the  words.  {Beach  y.  Ranney^  2  Hill, 
309  ;  KeenhdUz  y  Becker^  8  Den.,  346.)  The  words  were 
privileged.  (  Fan  Wydc  y.  Aspi/nwaU^  17  N.  Y.,  190 ;  Har- 
rison y.  Bvsh^  32  Eng.  L.  &  E.,  173 ;  ArmAy  y.  DougloMy 
87  N.  Y.,  479.)  ^ 

D,  Pratt  for  the  respondent.  A  repetition  of  the  same 
slanderous  words  may  be  proved  to  show  malice.  Fry  y. 
Bennett,  28  N.  Y.,  324 ;  F(nDl^  y.  B(nDen,  30  id.,  20 ;  Titus  ^; 
y.  Sumner,  44  id.,  266;  Howard  y.  SeaUm,  4  Com.,  157; 
Johnson  y.  Bowen,  57  Barb.,  118 ;  Jarms  y.  Hathanjoay,  8 
J.,  181.)  Sufficient  special  damage  was  shown.  (  Williams 
y.  Hia,  19  Wend.,  805 ;  Olmsted  y.  MiUer,  1  Wend.,  556.) 
The  charge  was  not  privileged.  {Gilbert  v.  People,  1  Denio, 
44;  Burlingame  v.  Bvrlvngame^  25  Wend.,  448;  Lathrop 
v.  Hyde,  25  id.,  448 ;  Thorn  v.  Moser,  1  Den.,  488.) 

Eabl,  0.  The  defendant  received  hard  measure  of  justice 
at  the  hands  of  the  jury,  but  for  this  he  has  no  remedy  here. 
We  can  review  only  errors  of  law,  and  of  these  the  defendant 
claims  there  were  several  at  the  trial. 

The  second  count  in  the  complaint  was  undoubtedly 
defective,  because  it  did  not  allege  any  special  damage  which 
has  been  recognized  as  sufficient  in  law  to  uphold  an  action 
like  this.  It  simply  alleged  that  the  slanderous  chai^ 
injured  plaintiff  in  her  good  name,  and  caused  her  relatives 
and  friends  to  slight  and  ^un  her,  to  her  damage  $2,000. 
{Beach  v.  Ranney,  2  Hill.,  809 ;  Terwilliger  v.  Wofids,  17 
N.  Y.,  54 ;  Wilson  v.  Goit,  17  N.  Y.,  442.)  There  was,  then, 
but  one  good  count  in  the  complaint,  and  the  defendant's 
counsel  objected  on  the  trial  that  the  plaintiff  could  therefore 
prove  but  one  utterance  of  the  slanderous  charge.  The 
objection  was  not  well  taken.    It  is  now  well  settled  that. 


/ 
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under  a  sitigle  connt  in  the  complaint,  the  plaintiff  may  show 
a  repetition  of  the  same  slanderous  charge  e^ren  down  to  the 
trial,  not  for  the  purpose  of  sustaining  the  action,  but  for 
the  purpose  of  showing  the  degree  of  malice*  and  thus 
enhancing  the  damage  which  the  jury  is  authorized  to  award 
the  plaintiff.  {Johnson  v.  Brown,  67  Barb.j  118;  Thorn  v. 
£kaj}p,  42  N.  Y.,  474 ;  Tihis  v.  SimneVy  44  id.,  266.) 

Ordinarily,  the  repetition  of  defamatory  language  by 
another  than  the  first  publisher  is  not  a  natural  consequence 
of  the  first  publication,  and,  therefore,  generally  the  loss 
resulting  from  such  repetition,  does  not  (constitute  special 
damage,  and  is  not  attributable  to  the  first  publisher. 
This  rule  results  froni  the  principle  that  every  one  who 
repeats  a  slandet  id  responsible  for  the  damage  caused 
by  such  repetition,  and  such  damage  is  not  the  proximate 
and  natural  consequence  of  the  first  publication  of  the 
slander.  But  if  the  slander  be  repeiited  under  such  cir- 
cumstances as  to  be  justifiable  and  innocent,  and  not  to 
give  a  cause  of  action  against  the  one  repeating  the  same, 
then  the  first  publisher  thereof  is  generally  responsible  for 
the  damage  caused  by  such  repetition,  {TerwiMger  v.  Wanda^ 
17  N.  T.,  54 ;  Fowles  v.  Bowm,  80  id.,  20 ;  Ward  v.  Weeksy 
7  Bing.,  211.) 

These  rules  were  not  violated  on  the  trial  of  this  action. 
Madison  Elmore  was  permitted  to  testify  that  the  slanderous 
charge  was  uttered  to  him  by  the  defendant.  After  the  close 
of  plaintiff's  case,  defendant's  counsel  moved  to  strike  out 
tiiis  evidence  on  the  ground  that  the  charge  was  made  in  the 
absence  of  Hill,  who  stood  in  loco  parentis  to  the  plaintiff 
and,  hence,  that  no  special  damage  could  have  resulted  from 
it.  The  court  denied  the  motion  on  the  ground  that  the 
evidence  was  proper  on  the  question  of  malice.  I  think 
the  ruling  of  the  court  was  correct.  The  evidence  was  not 
competent  to  sustain  the  action.  But  this  was  an  action  in 
which  punitive  damages  could  be  given,  and,  hence,  with  the 
view  of  enabling  the  jury  to  measure  out  the  proper  punish- 
ment due  to  the  defendant^  it  was  competent  for  the  plain- 
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tiff  to  8how  the  degree  of  malice  by  which  he  was  actuated; 
and,  hence,  within  the  cases  above  cited,  it  was  competent  to 
(E^ow  a  repetition  of  the  same  slanderous  charge.  It  was 
peculiarly  competent  to  give  this  evidence,  as  the  defendant 
claimed  on  the  trial  that  he  uttered  the  defamatory  words 
under  such  circumstances  as  made  them  privileged  com- 
munications, and  the  publication  justifiable  and  innocent. 

The  special  damage  allied  and  proved  was  sufficient  to 
sustain  the  action.  The  plaintiff  had  for  many  years  lived 
with  her  uncle,  Mr.  Hill,  as  a  member  of  his  family.  In 
consequence  of  this  charge,  she  was  refused  permission  to 
remain  in  his  family,  and  was  obliged  to  seek  a  home  else- 
where. Thus  special  damage  was  shown  within  any  of  the 
decisions  upon  the  subject. 

It  is  further  claimed,  on  the  part  of  the  defendant,  that 
the  conversations  in  which  the  charge  was  made  were  privi- 
leged. The  defendant  in  his  conversation  with  plaintiff's 
uncle.  Hill,  made  the  charge  and  said  he  could  prove  it,  and 
that  he  was  amcious  to  prove  it.  He  professed  to  speak  of 
something  of  which  he  had  positive  knowledge.  He 
was  not  searching  for  information;  he  was  not  engaged 
in  advising  his  son  upon  the  subject  of  his  difficulty 
with  the  plaintiff,  nor  in  advising  Hill  of  his  duty  to  the 
plaintiff. '  Even  if  he  was  engaged  in  an  attempt  to  settle  the 
matter  between  plaintiff  and  his  son,  he  was  not  privileged, 
within  any  case  which  has  come  to  my  attention,  to  bladcen 
her  character  in  such  emphatic  terms. 

Having  thus  examined  all  the  errors  alleged,  I  reach  the 
oonclusion  that  the  judgment  should  be  affirmed,  with  costs. 

Leonard,  0.  The  first  count  of  the  complaint  only  is  good. 
The  words  are  not  actionable  per  ae^  and  can  be  made  so 
only  on  account  of  special  damage  having  been  sustained 
thereby,  which  must  be  suitably  stated  in  the  complaint. 
The  second  count  is  wanting  or  defective  in  this  particular. 
Hence  the  defendant  is  correct  in  his  position  that  evidence 
not  material  to  support  the  first  count  was  inadmissible. 
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The  first  witness  detailed  several  conversations  with  the 
defendant,  in  which  he  made  use  of  observations  reflecting 
upon  the  chastity  of  the  plaintiff,  but  not  in  the  words 
charged  by  the  first  count.  The  counsel  for  the  plaintiff 
called  for  other  conversations  with  the  defendant.  Counsel 
for  the  defendant  objecting  at  this  point  that  no  evidence 
could  be  given  under  the  second  connt,  the  court  held  that  the 
plaintiff  should  not  be  confined  to  proof  of  the  conversation 
on  that  occasion,  and  that  she  might  prove  other  conversa- 
tions charging  her  with  being  a  public  prostitute.  The  judge 
said,  also,  that  he  overruled  the  objection  that  the  plaintiff 
could  not  give  evidence  under  both  counts.  The  defendant 
excepted. 

The  question  in  regard  to  giving  evidence  under  both 
counts  was  not  legitimately  before  the  court,  and  the  judge 
ought  to  have  reftised  to  pass  upon  it.  There  was  no  evidence 
at  that  time  offered  not  applicable  to  the  first  count.  In  fact, 
the  evidence  which  had  been  given  was  not  material  to  any 
count,  unless  it  miglit  be  received  as  tending  to  prove  the 
animus  of  the  defendant ;  and  in  that  aspect  it  was  equally 
applicable  to  the  first  count  as  to  the  second.  The  ruling  in 
regard  to  the  right  to  give  evidence  under  the  second  count 
was  an  error,  but  as  the  question  was  not  before  the  court  at 
the  time,  the  ruling  and  exception  were  merely  speculative, 
having  nothing  to  do  with  the  case,  and  the  error  cannot,  for 
that  reason,  produce  any  result  here.  The  plaintiff  could 
not  be  shut  out  from  proving  the  material  allegations  of  his 
complaint,  because  evidence  had  been  given  of  some  charges 
of  the  defendant  which  were  not  so  offensive  as  those  alleged. 
The  court  was  right  in  holding  that  he  should  not  be  con- 
fined to  the  occasion  of  which  the  witness  had  been  testifying. 
The  plaintiff  had  still  the  right  to  prove-  his  charge  as  stated 
in  his  first  count. 

The  evidence  of  the  repeated  statement  by  the  defendant 
of  the  want  of  chastity  of  the  plaintiff,  and  the  subjects  of 
conversation  when  the  statements  were  made,  tended  to  prove 
that  the  defendant  was  actuated  by  an  evil  motive,  or  malice, 


1872.]  Bassbll  v.  Elhobb.  567 

Opinion  of  the  Commission,  per  Lbomabd,  C. 


as  it  is  usually  termed.  If  the  character  of  the  plaintiflE  for 
lewdness  and  incontinence  with  many  men  was  settled,  his 
son,  who  had  been  charged  as  the  putative  father  of  the 
plaintiff's  child,  mi^ht  be  exonerated  and  saved  from  an 
expensive  charge.  It  was  for  the  jury  to  consider  whether 
the  defendant  had  such  a  motive,  or  whether  the  slanderous 
imputation  was  made  to  excuse  his  son,  among  the  members 
of  his  own  family,  f rotn  the  charge  of  seducing  and  not  mar- 
rying the  plaintiff,  and  on  that  ground  to  be  held  as  a  privi- 
leged communication.  For  the  same  reasons  the  motion  to 
strike  out  the  evidence  of  this  witness  was  properly  denied. 

It  is  also  objected  that  none  of  the  slanderous  charges 
proven  by  this  witness  are  contained  in  the  first  count  of  the 
complaint.  The  complaint  alleges  that  the  defendant  stated 
of  the  plaintiff  that  she  was  a  whore,  a  public  whore,  and 
that  she  had  illicit  intercourse  and  carnal  intercourse  with 
Joseph,  etc.  The  witness  testified,  among  several  conversa- 
tions had  with  the  defendant,  in  which  he  made  general 
charges  implying  a  want  of  chastity  by  the  plaintiff,  that  the 
defendant  said  '^she  has  been  whoring  with  one  individual, 
and  I  can  prove  it."  The  witness  said  he  could  give  the 
name  of  the  person  mentioned,  but  was  not  asked.  This 
language  was,  in  effect,  substantially  the  same  as  that  alleged 
in  the  complaint.  It  had  the  same  meaning,  and  the 
character  of  the  plaintiff  was  equally  assailed  by  the  one 
charge  as  the  other. 

It  was  not  proven  that  this  conversation  transpired  in  the 
presence  of,  nor  that  it  was  reported  to,  the  uncle  of  the 
plaintiff,  with  whom  she  resided,  and  who  finally  discarded 
her  from  his  family,  and  refused  her  a  home  on  account  of 
these  aspersions.  This  appears  to  have  been  the  only 
pecuniary  damage  sustained  by  the  plaintiff.  Upon  the 
authority  of  KeenhdUa  v.  Beoh&r  (3  Denio,  346),  the  action 
could  not  have  been  sustained  upon  the  evidence  of  this^  wit- 
ness, as  to  the  slanderous  charge,  for  the  reason  that  it  is 
supposed  that  it  never  reached  the  uncle,  through  whose 
action  alone  the  plaintiff  sustained   any  damage.    I  took 
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occasion  to  say,  in  the  case  of  Titus  v.  Summer  (44  N.  T. 
E.,  266-269),  that  I  doubted  the  doctrine  of  KeenhoUa  v. 
Becker  (aupra)^  in  this  respect :  A  slanderous  charge  gets  in 
circulation  and  is  many  times  repeated  until  it  often  becomes 
impossible  to  trace  it  so  that  it  shall  appear  to  have  been 
carried  directly  from  the  slanderer  to  the  person  from  whom 
the  pecuniary  injury  has  been  sustained  by  the  party  com- 
plaining. The  rule  is  entirely  too  &yorable  for  the  malicious 
slanderer.  He  should  be  held  responsible  when  it  can  be 
proven,  as  in  this  case,  that  the  slander  uttered  did  come  to 
the  knowledge  of  some  person,  who  acted  upon  it  to  the 
pecuniary  injury  of  the  plaintiff.  The  injury  has  been  done, 
and  it  is  quite  too  logical  and  exact  to  require  the  plaintiff  to 
follow  the  devious  channels  by  which  it  has  reached  the  per- 
son from  whom  she  finally  received  some  pecuniary  injury. 
The  present  case  does  not  turn  on  that  question,  but  it  leaves 
the  question  of  malicious  intention  the  only  groimd  for  su^^ 
porting  tlic  refusal  to  strike  out  the  evidence  of  the  first  wit- 
ness, or  take  it  from  the  consideration  of  the  jury. 

The  uncle,  who  turned  the  plaintiff  out  of  his  house,  after- 
ward testified  that  the  defendant,  in  his  hearing,  called  the 
plaintiff  ^^  a  whore  and  a  perfect  prostitute,  and  had  been  for 
two  years  before,"  and  that  he  named  a  person  who,  he  said, 
could  prove  it.  This  evidence  was  quite  enough  to  sustain 
the  action. 

The  other  subjects  discussed,  as  to  whether  the  communi- 
cation was  privileged,  and  whether  she  was  turned  away 
from  her  uncle's  house  by  reason  of  the  slanders  uttered  by 
the  defendant,  were  questions  for  the  jury,  and  have  been 
passed  upon  by  them  adversely  to  the  defendant ;  with  their 
IMition  we  have  no  concern. 

The  judgment  should  be  afiirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Daniel  B.  Killmorb,  Bespondent,  v.  Alfred  A.  Howlett, 

Appellant. 

A  contract  to  cut  trees  standing  upon  the  contractor's  land  into  cord- wood 
and  to  deliver  the  wood  at  so  much  per  cord,  is  no(  a  contract  for  the 
sale  of  an  interest  in  lands,  and  a  writing  is  not  necessary  to  give  it 
validity.  , 

(Argued  January  9, 1872 ;  decided  May  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  district,  entered  upon 
an  order  denying  motion  for  a  new  trial  and  directing  judg- 
ment for  plaintiff  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  the  breach 
of  a  parol  contract.  In  January,  1864,  the  defendant  being 
the  owner  of  about  eighteen  acres  of  wood-land  in  that 
county,  entered  into  a  parol  agreement  with  the  plaintiff,  by 
which  the  defendant  agreed,  in  consideration  that  the  plaintiff 
would  pay  him  therefor  five  dollars  per  cord,  to  commence 
at  once  and  cut  the  trees  then  standing  and  growing  on  said  lot 
into  cord-wood,  and  deliver  the  same  to  the  plaintiff  at  his  wood 
yard  in  Syracuse ;  the  defendant,  in  pursuance  of  and  in  part 
performance  of  the  agreement,  cut  and  delivered  to  the  plain- 
tiff sixty  cords,  for  which  the  plaintiff  paid  him  the  price 
agreed  upon  ;  the  defendant  cut,  in  all,  out  of  the  trees  stand- 
ing and  growing  on  the  lot,  one  hundred  and  sixty-seven 
cords,  the  price  of  which  having  advanced  from  five  to  seven 
or  eight  dollars  per  cord,  he  refused  to  deliver  to  the  plain- 
tiff the  balance.  Defendant  moved  for  a  non-suit  upon  the 
ground  that  the  agreement  was  for  the  sale  of  an  interest  in 
real  estate  and  being  by  parol  was  void ;  the  motion  was 
denied  and  the  defendant  excepted.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $42S.42  damages ;  judg- 
ment upon  the  v^dict  was  stayed,  pending  a  motion  for  a 
new  trial  ordered  to  be  heard  in  the  first  instance  at  General 
Term,  when  judgment  was  ordered  and  entered  for  the  plain- 
tiff on  the  verdict. 
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G.  N.  Kennedy  for  the  appellant.  A  contract  for  the  sale 
of  standing  timber  is  a  contract  for  the  sale  of  an  interest  in 
land.  {Bennett  v.  ScuU^  18  Barb.,  347 ;  Oreen  v.  Armstrong^ 
1  Denio,  550 ;  Bank  of  Laneingburgh  v.  Cra/ry^  1  Barb., 
642 ;  Warren  v.  Ldand^  2  Barb.,  618 ;  McGregor  v.  Brown^ 
6  Seld.,  114 ;  Pierpoint  v.  Ba/mard^  5  Barb.,  364 ;  Brown 
on  Frauds,  §  252 ;  Dam.xd  y.  Fergueon^  1  Ebyes,  640;  West- 
brook  V.  Eager y  1  Har.,  81 ;  Bv^k  v.  Pickwelly  1  Williams, 
157.)  It  does  not  aifect  the  question  that  the  parties  contem- 
plated a  severance  of  the  timber  by  defendant.  {Green  v. 
Armstrong^  1  Denio,  555 ;  Frank  v.  Harringtonj  86  Barb., 
416.)  That  a  part  of  the  wood  was  delivered  does  not  affect 
the  validity  of  the  contract.  {Baldwiti  v.  Palmer,  10  N.  Y., 
282 ;  Thayer  v.  Pock,  18  Wend.,  53.) 

■ 

J).  PraU  for  the  respondent.      The  contract  was  not  for 

the  sale  of  an  interest  in  lands.    (2  Pars,  on  Con.,  312,  318, 

*  and  note ;    Whitemars/i  v.  Walker,  1  Mees.,  318 ;  NeUleton  v. 

/      Sykea,  8  id.,  34 ;  Safnahmf  v.  Matthews,  4  Mees.  &  W.,  347 ; 

,  &ndth  V.  Surjbojiy  9  B.  &  C,  561 ;  Evans  v.  Roberts  4  id., 

^'     ''-'        829.) 


Gray,  C.    If  the  standing  trees  upon  the  lot,  which  by 

the  contract  were  to  have  been  cut  by  the  defendant  and 

•  made  into  cord-wood,  and  delivered  by  him  to  the  plaintiff 

at  Syracuse,  had,  instead  of  the  wood  to  be  made  therefrom, 

been  sold  in  their  standing  condition,  ^'  rooted  in  the  soil," 

the  right  of  the  plaintiff  to  enter  and  fell  them,  and  make 

them  into  wood,  would  have  been  a  sale  of  an  interest  in  the 

land,  and  without  being  evidenced  by  writing  would  have  been 

void.     {Green  v.  Armstrong,  1  Denio,  5603^  658  et  aeq.)   This 

;  was  not  a  sale  of  the  trees  in  their  standing  condition,  but 

*  rather  a  contract  by  the  defendant  to  bestow  work  and  labor 

'  upon  his  own  material,  and  deliver  it  in  its  improved  condi- 

V  tion  to  the  plaintiff.    In  a  similar  case,  LrrrLSDALs,  J.,  in 

Smith  V.  SumcMn  (9  B.  &  C,  661,  566)  held  it  not  to  be  the 
intention  to  give  the  vendee  any  property  in  the  trees  until 
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they  were  severed  from  the  freehold.  Apply  the  rule  con- 
tended for  by  the  defendant,  and  a  writing  would  be  indis- 
pensable to  the  validity  of  a  contract  by  the  owner  of  a 
peat  bed  or  a  sandbank  to  deliver  a  load  from  it.  Such  con- 
tracts are  never  regarded  as  carrying  an  interest  in  the  real 
estate  from  which  the  thing  sold  was  to  be  taken  by  the 
owner.    The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Antonio  K.  Fernandez  et  al.,  Bespondents,  v.  The  Gbeat 
Westeen  Insubancs  Company,  Appellant. 

The  Same,  Eespondents,  v.  The  New  Yobk  Mutual 
Insubanoe  CoMPAmr,  Appellant. 

An  insurance  for  a  single  premium  upon  a  yessel,  at  and  from  the  port 
where  she  Is  lying  to  another,  is  a  continuous  and  indivisible  risk ;  and  a 
voluntary  and  unnecessary  departure  from  port,  except  upon  the  yoyage 
insured,  avoids  the  policy  and  discharges  the  underwriter  from  all  liability 
under  it 

Defendant  insured  plaintiff's  vessel  then  lying  in  port  at  New  York 
undergoing  repairs,  "  at  and  from  New  York  to  Havana."  After  the 
repairs  were  completed,  the  vessel  went  on  a  trip  to  Elizabethport,  N. 
J.  (sixteen  miles  distant  from  New  York),  to  test  her  engines  and  take  in 
coaL  She  returned  to  New  York  and  subsequently  sailed  for  Havana, 
and  while  prosecuting  her  voyage  was  destroyed  by  fire. 

JBMdf,  that  the  voyage  to  Elizabethport  was  in  violation  of  the  terms  and 
conditions  of  the  policy,  and  defendant  was  not  liable  thereon. 

(Areued  January  9, 1873 ;  decided  May  term,  1873.) 

Appeals  from  judgments  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  Fork,  entered  upon 
orders  denying  motions  for  new  trial  and  directing  judgment 
upon  verdicts  in  favor  of  plaintiff. 

The  actions  were  brought  to  recover  the  amount  insured 
on  the  propeller  J.  F.  Barnard,  afterward  called  the  Morro, 
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under  two  several  policies  issued  bj  the  defendants  respec- 
tively. 

The  policy  of  the  Great  Western  Insurance  Company 
was  dated  on  the  eighteenth  day  of  March,  1863,  and  that 
of  the  New  York  Mutual  Insurance  Company  on  the  next 
day  thereafter.  They  were  severally  issued  to  "A.  R.  Fer- 
nandez &  Co.,  on  account  of  whom  it  may  concern,"  insuring 
the  said  vessel,  her  tackle,  apparel  and  other  furniture,  '^  at 
and  from  New  York  to  Havana,"  among  other  perils  against 
that  by  fire  to  the  amount  of  $7,500  for  a  premium  of  $375. 

The  provisions  in  the  policies  material  to  the  decision  of 
the  questions  disposed  of  upon  these  appeals  are  substantially 
the  same. 

It  was  declared  in  each  of  the  policies  that  the  adventure 
upon  the  said  vessel,  tackle  and  apparel  was  to  begin  at  and 
from  New  York,  and  should  so  continue  and  endure  until 
the  said  vessel  should  be  safely  arrived  at  Havana,  and  be 
there  moored  twenty-four  hours  in  good  safety,  and  among 
other  provisions  in  each  was  the  following :  ^'  And  it  shall 
and  may  be  lawful  for  the  said  vessel,  in  her  voyage,  to  pro- 
ceed and  sail  to,  touch  and  stay  at,  any  port  or  places,  if  there- 
unto obliged  by  stress  of  weather  or  other  unavoidable  acci- 
dents, without  prejudice  to  this  insurance." 

In  the  applications  for  insurance  it  was  stated  that  the 
vessel  would  sail  "  ii^  a  few  days." 

It  appeared  on  the  trial  that  af;  the  tim^  the  insurances 
above  mentioned  were  effected,  the  vessel  was  lying  at  tiie 
dock  at  the  foot  of  Corlear's  slip,  or  that  vicinity,  in  the 
city  of  New  York,  fitting  for  sea,  and  that  repairs  and  addi- 
tions then  in  progress  for  that  purpose  were  poi^pleted  by  the 
sixth  of  April.  On  that  day  she  went  on  a  trial  trip  to 
Elizabethport,  in  the  State  of  New  Jersey,  sixteen  to  twenty 
milps  dista^(}  from  New  York,  to  test  her  engines  and  to  take 
in  poal  ther^.  Having  taken  about  seventy  tons  of  coal  on 
board,  she  returned  to  New  York  on  the  next  or  the  second 
day  after  she  left  New  York.  On  her  return  trip  if  was  dis- 
covered that  hier  exhaust  or  escape  pipe  was  too  deeply  sub- 
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merged,  and  that  the  coal  Was  of  poor  quality.  After  her 
arrival  at  New  Ydrk  the  coal  was  discharged,  and  the  diffi- 
culty or  defect  in  regard  to  the  pipe  was  remedied.  She  was 
then,  on  the  seventeenth  or  eighteenth  of  April,  taken  in  tow 
of  another  steamer  to  Jersey  City  to  take  in  a  new  supply  of 
coal.  While  on  her  passage  Inhere  she  came  in  collision  with 
a  schooner  and  sustained  considerable  damage,  which  was 
repaired  by  the  first  day  of  May.  Having  taken  in  her  coal 
and  provisions,  she,  on  the  morning  of  the  next  day,  sailed 
for  Havana,  and  on  the  third  day  of  May,  while  prosecuting 
her  voyage,  she  was  destroyed  by  fire. 

A  motion  for  a  dismissal  of  the  complaints  was  made  on 
behalf  of  the  respective  defendants,  when  the  plaintiffs  rested 
their  case,  on  the  grounds,  among  others,  that  there  was  a 
deviation  from  the  voyage  insured,  by  a  delay  in  sailing  on 
the  voyage  to  Havana  till  the  second  of  May,  and  by  making 
the  trial  trip  to  Elizabethportin  the  meantime.  The  motions 
were  denied  and  proper  exceptions  were  taken. 

At  the  close  of  the- whole  testimony  the  court,  against  an 
exception  by  the  defendants,  directed  the  jury  to  find  a  ver- 
dict in  favor  of  the  plaintifis  for  the  amount  insured,  with 
interest,  less  the  premium  note  due  to  the  Great  Western 
Insurance  Company,  with  interest. 

The  above  exceptions,  and  others  not  kiecessary  to  be  par- 
ticularly noticed,  were  order>ed  to  be  heard,  in  the  first 
instance,  at  General  Term.  They  were  all  overruled  (Bak- 
BOUB,  J.,  dissenting),  and  a  judgment  was  ordered  and  entered 
on  the  verdict  for  the  plaintii&. 

Joseph  H.  Choate  for  The  Great  Western  Insurance  Com- 
pany, appellant.  The  voyage  to  Elizabethport  was  a  deviar 
tion.  (3  Kent,  312;  Smith's  Mer.  Law,  3  Am.  ed.,  459; 
Child  V.  S.  M.  Ins.  Co.,  3  Sand.,  26 ;  1  Philips'  Ins.,  §§  983, 
1,000  ;  2  Parsons'  Mar.  Ins.,  §§  2, 7,48;  1  Arnold's  Ins.,  §354; 
Brown  v.  TayleuTy  4  A.  &  E.,  241 ;  3  Kent,  307 ;  Stevms  v. 
CoTA.  I'M.  Co,j  26  N.  Y.,  397 ;  Day  v.  Orimt  M.  Im.  Co.,  1 
Daley,  18 ;  Boberiscn  v.  Cd.  Ina.  Co.j  8  J^  491.)    Necessity 
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is  the  only  excuse  for  a 'deviation.  i^Mwryla/nd  Ina.  Go.  v. 
Le  Roy^  7  Cranch.,  36 ;  JRoberteon  v.  Columhicun  Ins.  Co.^  8 
Johns.,  491 ;  3  Kent's  Com.,  317 ;  Coffin  v.  Newburyport 
Ins.  Co.^  9  Mass.,  449 ;  Beatson  v.  Hmoorth^  6  T.  R.,  531 ; 
Hardy  v.  Buggin^  3  Dongl.,  39 ;  Augusta  Ins,  and  Bank- 
ing Co.  V.  AhhoU,  12  Md.,  348 ;  Fox  v.  Black,  2  Park  on 
Ins.,  488 ;  Toumsend  v.  Ouyon,  id.,  438.)  The  delay  in  port 
for  forty-four  days  was  a  deviation.  (1  Arnold,  383 ;  1  Par- 
sons' Mar.  Law,  281;  PoLmer  v.  Marshall,  8  Bing.,  79; 
Mount  V.  La/rkin,  8  id.,  108 ;  Pdl/mer  v.  Fwnning,  9  id.,  460.) 

R.  S.  Emmet  for  The  New  York  Mutual  Insurance 
Company,  appellant.  Besides  being  a  breach  of  express 
contract,  the  delay  for  forty-four  days  was  a  deviation 
that  discharc^  the  underwriters.  (1  Arnold  on  Ins., 
348,  388;  3  Kent  on  Con.,  Sth  ed.,  SIS;  1  Parsons' 
Mar.  Law,  281;  Palmer  v.  Marshall,  8  Bing.,  79; 
Palmier  v.  Fam/rvmy,  9  id.,  460;  Mount  v.  Larkin,  8  id., 
108;  Coffi/n  v.  Newburyport  Mut.  Ins.  Co.,  449;  Augusta 
Ins.  and  Bank.  Co.  v.  Abbott,  13  Md.,  348.)  The  voyage  to 
Elizabethport  avoided  the  policy.  (1  Arnold  on  Ins.,  364;  1 
Parsons'  Mar.  Law,  281 ;  Brovm  v.  Tayleur,  4  A.  &  E.,  241 ; 
Coffin  V.  N.  Ins.  Co.,  9  Mass.,  449 ;  Beatson  v.  Biaworth,  6 
T.,  531 ;  Vos  v.  Robinson,  9  J.  R.,  192 ;  FUiott  v.  Wilson,  7 
Bro.  Par.  C,  459;  Fox  v.  Bldok,  Parsons  on  Ins.,  296; 
Toumsend  v.  Guyon,  id.,  295 ;  Evans'  Essays,  88,  title  Devia- 
tion.) The  deviation  cancels  the  policy,  whatever  may  be  its 
effects  and  results  as  regards  damages  to  the  vessel.  (1 
Arnold,  342;  Har&ey  v.  Buggin,  3  Dougl.,  39;  Augusta 
Ins.  and  Banking  Co.  v.  Ahbott,  12  Md.,  348 ;  Park  on  Ins., 
294 ;  Evans'  Essays,  88.) 

Rioha/rd  H.  HvmUey  for  the  respondent.  The  remaining 
in  port  forty-four  days  is  not  a  deviation  if  there  was  a  neces- 
sity for  the  delay.  {Coffi/n  v.  Neidburyport  Marine  Ins.  Co., 
9  Mass.,  436,  449 ;  Palmer  v.  MarshM,  8  Bing.,  79 ;  Sams 
Case,  id.,  317 ;  I/mghom  v.  AJlnut,  4  Taunt.,  511 ;  Earl  y. 
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Shaw^  1  Johns.  Cases,  813 ;  Orcmt  y.  Kinffj  4t  Esp.,  175 ;  2 
Parsons'  Mar.  Law,  283,  and  cases  cited  in  note  3 ;  2  Par- 
sons' Mar.  Ins.,  11,  note  2 ;  Oilfret  v.  Hallety  2  Johns.  Cas., 
296 ;  Phillips  v.  Irving,  7  M.  &  G.,  325 ;  DriscoU  v.  Pasa- 
more^  1  B.  &  P.,  200.)  The  trial  trip  to  Elizabethport  was 
necessary  and  did  not  vitiate  the  policy.  {CoU  Ins,  Co.  v. 
CaOet,  12  Wheat.,  383;  1  Phil.  Ins.,  §§  982, 1000;  2  Par. 
Mar.  Law,  278.) 

Lon,  Ch.  C.  Assnming  that  the  policies  on  the  vessel 
insured  continued  in  force  till  the  sixth  day  of  April  after 
their  respective  dates,  her  trial  trip  to  Elizabethport  on  that  day 
avoided  them  and  discharged  the  defendants  from  liability  for 
any  subsequent  loss.  The  vessel  was  insured  '^  at  and  from 
New  York  to  JELavcma.^^  This  insurance  imposed  a  lia- 
bility on  the  defendants  from  the  time  it  was  effected,  and 
was  to  continue  till  the  arrival  of  ^the  vessel  at  Havana, 
allowing  her  to  remain  a  reasonable  time  at  New  Tork,  pre- 
paratory to  sailing  for  her  place  of  destination.  A  continuous 
and  indivisible  risk  was  contemplated,  and  for  that,  one  single 
premium  was  fixed  and  agreed  to  be  paid.  There  was  no 
division  or  apportionment  of  that  premium  applicable  to 
separate  and  distinct  risks,  one  having  reference  to  the  vessel 
during  her  stay  at  New  York,  and  the  other  to  perils  after 
her  departure.  The  provision  in  the  policies  that  the  adven- 
ture upon  her  was  to  begin  "  at  and  from  "  New  York,  and 
so  continue  and  endure  until  her  safe  arrival  at  Havana, 
and  being  moored  there  for  twenty-four  hours  in  good  safety, 
clearly  defines  when  the  liability  was  to  commence,  and  shows 
that  it  should  be  continuous  from  that  time  until  the  period 
fixed  for  its  termination. 

A  departure  from  New  York,  except  on  the  voyage  to 
Havana,  is  inconsistent  with  that  provision  and  the  conti- 
nuity of  risk  contemplated  by  it,  and  the  subsequent  clause 
providing  that  it  should  and  might  be  lawful  for  the  said  ves- 
sel, on  her  voyage,  to  proceed  and  sail  to,  touch  and  stay  at 
any  port  or  places,  if  thereunto  obliged  by  stress  of  weather 
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or  other  nnavoidable  accidents,  without  prejudice  to  the  insn- 
rance,  declares,  by  necessarj  implicatiort,  that  a  deviation 
for  any  other  cause  would  be  unauthorized,  and,  conse- 
quently, could  not  be  made  without  impaiHng  the  claims  of 
the  assured.  Elizabethport  was  not  a  part  of  or  within  the 
port  or  harbor  of  New  York,  but  is  in  the  State  of  New  Jer- 
sey, distant  sixteen  to  twenty  miles  from  New  York,  and  not 
in  the  ordinary  course  of  a  voyage  to  Havana,  and  no  neces- 
sity is  shown  for  proceeding  to  that  place,  either  for  making 
a  trial  trip  or  taking  in  coal.  That  voyage  mnst,  in  the 
absence  of  any  proof  to  warrant  it^  be  considered  as  volun- 
tarily made^  and  in  violation  of  the  terms  and  conditions  upon 
which  the  liability  of  the  defendants  was  assumed.  It  was 
entirely  distinct  from  and  unconnected  with  the  voyage 
insured.  Although  the  vessel  returned  to  New  York  and 
afterward  sailed  for  Havana,  that  was  not  the  voyage  in  the 
contemplation  of  the  parties  or  intended  to  be  insured,  when 
the  insurance  was  effected.  They  acted  and  made  their  con- 
tract, having  reference  to  the  fiicts  and  circumstances  existing 
at  that  time.  The  vessel  was  then  nearly  ready  for  sea.  It 
was  expected  that  she  would  sail  in  a  few  days,  and  that  on 
leaving  New  York  she  would  proceed  direct  on  her  voyage  to 
Havana.  There  is  not  the  least  foundation  or  any  plausible 
color  to  justify  the  conclusion  or  an  inference  that  either 
party,  when  referring  to  the  adventure  "  at  and  from  New 
York,"  described  in  the  policies,  had  reference  to  or  could 
have  meant  one  that  should  begin  after  the  vessel  had  sailed 
therefrom  and  again  returned  thereto,  subsequent  to  a  voyage 
to  another  place  or  port ;  or,  in  other  words,  that  it  shonld  begin 
After  an  independent  and  intermediate  voyage  had  been  made 
and  entirely  completed.  It  is  also  clear  that  when  the  vessel  was 
at  Elizabethport  she  was  neither  at  N«w  York  nor  on  a  voy- 
age therefrom  to  Havana,  and  consequently  the  polideB  had 
at  that  time  ceased  to  protect  her,  and  nothing  that  subse- 
quently occurred  could  r^tore  the  obligation  of  the  nn^er-  . 
writers  and  again  renew  their  liability,  without  their  consent 
It  follows,  from  the  preceding  considerations,  that  there  was 
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such  a  deviation  firom  the  voyage  insured  as  to  discharge  the 
defendants  from  their  liability  under  the  policies.  Their 
motions  for  the  dismissal  of  the  complaints  should  therefore 
have  been  granted  and  the  judgments  were  erroneously  ordered 
against  them. 

It  is,  however,  proper  to  refer  to  the  opinion  of 
tihe  majority  of  the  court  below  on  ordering  judgment 
for  the  plaintifis.  Monell,  J.,  by  whom  it  was  given, 
says:  ^^Although  the  underwriters  are  discharged  if  the 
loss  occurs  upon  a  policy  *at  and  from'  a  port  of  depart- 
ure while  the  vessel  is  away  from  such  port  for  any  unexcused 
purpose,"  yet  they  will  not  be  absolved  if  the  vessel  returns 
in  safety  and  is  afterward  lost  upon  her  voyage ;  and  one 
reason  is  that  the  policy  covers  two  risks,  one  at  the  port  of 
departure  and  the  other  from  such  port  upon  the  voyage  to 
the  port  of  destination.  These  risks  are  wholly  independent 
and  distinct  from  each  other.  The  former  insures  against 
the  enumerated  perils  while  the  vessel  lies  in  port,  and  if  she 
is  taken  from  such  port  for  any  unjustifiable  purpose  and  is 
lost  while  absent  from  such  port  the  obligation  of  the  insurers 
is  at  an  end.  The  latter  risk  is  limited  to  the  voyage  and 
takes  effect  upon  the  departure  of  the  vessel.  If  at  that  time 
no  loss  has  occurred,  the  contract  continues  binding." 

That  construction  cannot  be  sustained.  No  case  or  authority 
is  cited  to  support  it,  and  the  court  concedes  that  it  is  opposed 
to  and  lulverse  to  the  decision  in  Brown  v.  Tayl&wr  (4  Add» 
&  El.,  241 ;  31  Eng.  0.  L.  R.,  60.) 

In  that  case  the  insurance  was  on  a  ship  ^^  at  and  from  her 
port  of  lading  in  North  America  to  Liverpool."  After  she 
had  taken  a  part  of  her  cargo  on  board  at  one  port,  she  sailed 
to  another  in  the  same  bay  of  the  sea  described  by  different 
witnesses  as  five  and  seven  miles  distant,  but  not  in  the  line 
of  voyage  to  Liverpool  to  complete  her  loading.  After 
remaining  there  three  weeks  and  taking  in  additional  cargo 
she  returned  to  the  port  which  she  had  left  to  receive  pro- 
visions, water  and  wood  and  to  be  got  ready  for  sea.    Nine 
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days  afterward  she  sailed  therefrom  for  Liverpool  and  was  lost 
oa  the  voyage. 

It  was  held  (Lord  Dknhak,  C.  J.  and  Pattebson,  Wm- 
lAAMR  and  OoLBBiDGB,  JJ.,  8eriaivm,^  gi^ii^  opiniona)  that 
the  port  where  ehe  commenced  loading  was  her  port  of  lading, 
within  the  meaning  of  the  policy,  and  that  her  departure 
therefrom  to  another  port,  as  above  stated,  was  a  deviation  and 
avoided  the  policy. 

The  same  principle  was  decided  by  the  Snpreme  Court  of 
this  State,  in  Vo9  v.  Robinson  (9  Johns.  B.,  192).  In  that 
case  the  voyage  insured  was  ^^  at  and  from  Port  Plata,  St. 
Domingo,  to  New  York,"  and  the  vessel  covered  by  the 
policy  was  shipwrecked  and  lost  in  going  from  Port  Plata  to 
Susua.  She  had  a  permit  from  the  government  at  Port 
Plata  to  go  to  Susua  for  the  loading  of  mahogany,  and  would 
have  been  obliged  to  return  to  Port  Plata  for  her  clearance. 
Susua  was  included  within  the  revenue  district  of  Port  Plata, 
and  about  four  leagues  east  therefrom.  It  was  held  that  Port 
Plata  proper  was  the  port  of  departure,  and  that  there  was  a 
demaUon  from  the  voyage  insured.  It  will  be  seen  that  the 
vessel  had  not  cleared  for  New  York,  and  consequently  was 
not  in  the  course  of  her  voyage  there  at  the  time  of  her  loss, 
but  that  she  had  to  return  to  Port  Plata,  her  port  of  depart- 
ure. The  result  of  the  decision,  therefore,  is,  that  the  policy 
eeased  to  be  binding  and  effectual  after  the  vessel  left  that 
port,  although  for  a  temporary  object  and  purpose  only,  and 
with  the  intention,  on  the  part  of  her  master,  to  retmn  thereto ; 
and  it  affirms  the  proposition  above  stated  by  me,  that  the 
vessel  insured,  under  the  policies  in  question,  was  not  pro- 
tected or  covered  by  them  when  she  was  at  Elizabethport 
(See,  also,  1  Phil:  Ins.,  §  1000 ;  2  Parsons  Ins.,  7,  46-52.) 
Without  further  citation  of  authorities,  a  perfect  answer  to 
the  position  that  the  policy  covered  two  risks,  independ- 
ent and  distinct  from  each  other,  exists  ip  the  fact  that  there 
is  but  one  ai/ngle  and  entire  premium.  What  portion  of  this 
was  applicable  to  the  risk  on  the  vessel  while  in  port,  and 
what  portion  on  that  during  her  voyage  ?    It  is  impossible  to 
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say.  It  may  also  be  asked  if  there  were  two  risks,  how  mueh 
was  the  amoant  insured  on  each  risk  I  Certainly  not  the 
whole  sum  of  $7^500  specified  in  the  policies,  and  there  is  no 
means  of  determining  the  proportion ;  and  if  for  any  cause  the 
plaintiflb  should  have  become  entitled  to  a  return  of  a  portion 
of  the  premium  on  either  risk,  how  much  would  have  been 
returnable  I 

I  forbear  to  pursue  these  inquiries  or  the  further  eonsidera* 
tion  of  the  question.  If  it  be  conceded  that  there  were 
separate,  distinct  and  independent  risks,  the  &ct  doee  not 
benefit  the  plainti£&.  It  would  then  follow  as  a  practical 
result  that  there  are,  in  efiect,  two  policies,  one  on  the  vessel 
while  in  port  "  at  New  York,"  and  the  other  on  her  voya^ 
^^  from  New  York."  The  latter,  under  the  facts  disclosed  in 
the  case,  never  attached.  ThQ  voyage  to  Elizabethport  clearly 
is  a  bar  fiital  to  a  reoovery.  That  was  a  new,  distinct^  diffeiv 
ent  and  intermediate  voyage,  not  in  contemplation  of  the 
parties  at  the  time  their  contract  was  made,  and  it  operated 
as  an  abandonment  of  the  voyage  insured.  (See  3  Kent,  5th 
ed.,  317 ;  Parsons'  Mercantile  Law,  p.  457.) 

Having  reached  the  conclusion  that  the  judgments  appealed 
from  are  erroneous,  on  a  ground  common  to  both  eases,  I  da 
not  deem  it  necessary  to  consider  the  effect  of  the  bill  of  sale 
from  the  plaintifis  to  Kain,  nor  any  of  the  other  questionfl 
raised  on  the  trial. 

The  judgments  must  be  reversed  and  a  new  trial  ordered 
on  the  grotmd  stated,  costs  to  abide  the  event. 

HuiTT,  C.  The  application  for  insurance  of  the  vessel, 
signed  by  the  plaintiffs'  agent,  contained  a  warranty  that  the 
vessel  was  in  ^^  perfect  order,"  and  also  that  she  would  ^^sail^ 
in  a  few  days."  On  the  trial,  no  attention  was  called  to  the 
first  branch  of  this  objection.  When  the  plaintiffs'  case  w$m 
closed,  the  defendants  moved  for  the  dismissal  of  the  com* 
plaint  upon  four  different  grounds  specifically  stated.  Neither 
of  them  contained  any  reference  to  this  objection,  nor  wsm 
there  any  allusion  to  it,  when  the  case  was  finally  closed,  a( 
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the  circuit.  Evidence  was  given  to  show  that  the  underwriter 
was  informed  that  the  vessel  was  undergoing  extensive  repairs, 
and  was  being  thoroughly  remodeled,  and  that  the  inspectors 
employed  by  the  underwriter  visited  her  and  made  their 
Reports  upon  her  condition.  This  was  expressly  denied,  on 
the  other  hand.  It  is  quite  likely  that  there  was  a  fair  ques- 
tion, under  this  point,  to  be  submitted  to  the  jury,  if  such 
submission  had  been  requested.  ITo  such  request  was  made, 
and  under  the  evidence  as  it  stands,  and  without  attention  to 
the  point  on  the  trial,  we  are  not  justified  in  saying  that  there 
was  a  breach  of  this  warranty  as  to  the  condition  of  the  vessel. 
The  alleged  breach  in  the  other  respect,  to  wit :  that  she 
should  "  sail  in  a  few  days,"  formed  one  of  the  grounds  of 
the  motion  to  nonsuit,  but  there  was  no  request  that  the  jury 
should  receive  any  instructions  in  relation  to  it.  The  insur- 
ance covers  the  vessel  while  in  port  preparing  Tor  her  voyage. 
The  rule  is,  that  such  delay  must  be  for  a  reasonable  time 
only.  As  it  is  expressed  in  another  form,  the  departure  must 
be  in  a  reasonable  time.  Were  there  no  excusing  facts  in  the 
case,  a  delay  of  forty-five  days  in  the  clearing  of  a  ship,  whose 
intended  voyage  would  occupy  only  five  or  six  days,  would, 
appear  to  be  unreasonable.  Here  again  the  conflict  of  testi- 
mony is  important  to  be  considered.  If  the  vessel  was  in  per- 
fect order  ready  for  sailing,  but  a  few  days,  literally,  would  be 
required  to  load  and  start  her,  or  should  be  allowed  for  that 
purpose.  If,  on  the  otlier  hand,  the  vessel  was  in  good  order 
for  river  navigation,  but  was  being  remodeled  and  substan- 
tially rebuilt  to  fit  her  for  an  ocean  steamer,  several  weeks 
might  well  be  exhausted  in  that  duty.  Again,  this  vessel, 
while  under  repairs,  met  with  various  disasters  and  calamities, 
which  delayed  her  completion.  I  cannot  discover  such  a  state 
,  of  facts  as,  upon  the  principles  of  law  laid  down  by  the  appel- 
hnts,  would  justify  the  court  in  saying  that,  as  a  matter  of 
law,  and  necessarily,  there  was  a  breach  of  the  warranty  that 
the  vessel  should  sail  in  a  few  days.  The  jury  might  have 
00  found,  but  the  question  was  not  submitted  to  them,  and 
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neither  party  asked  that  it  should  be.  (1  Arnold,  883;  1 
Par.  Mar.  Law,  281.) 

The  principal  point  in  the  case  is  that  arising  upon  the 
alleged  deviation  in  visiting  the  port  of  Elizabeth,  New  Jer- 
sey, a  distance  of  sixteen  to  twenty  miles,  for  a  trial  trip  and 
to  procure  coal.  This  occurred  on  the  sixth  of  April.  The 
port  of  Eh'zabeth  was  not  on  the  route  to  Havana,  and  was 
reached  by  going  down  the  New  York  bay,  either  outside  or 
inside  of  Staten  Island,  but  in  each  case  inside  of  Sandy 
Hook.  She  returned  from  Elizabeth  to  New  York  within  a 
day  or  two.  When  loaded  at  Elizabeth  with  seventy  tons  of 
coal,  it  was  found  that  her  exhaust  pipe  was  submerged  and 
needed  to  be  altered.  The  coal  was  found  to  be  unsuitable! 
and  was  removed  and  other  coal  substituted.  Coal  could 
readily  be  obtained  at  different  places  in  the  port  of  New 
York.  The  defendants  offered  to  prove  that,  by  the  custom 
of  New  York,  trial  trips  are  the  subjects  of  separate  insurance 
and  separate  premiums,  also  the  usual  insurance  premium  on 
a  voyage  to  Elizabeth,  both  of  which  offers  were  excluded  by 
the  court.  The  court  directed  a  verdict  for  the  plaintiffs  for 
the  amount  of  the  loss. 

The  law  is  firmly  settled  that  a  deviation  from  the 
voyage  limited  in  the  policy,  unless  compelled  by  neces* 
ssity,  avoids  the  policy.  It  matters  not  how  short  may 
be  the  deviation,  nor  how  harmless,  nor,  indeed,  does  it 
aid  that  it  should  be  shown  that  the  alteration  made  a 
shorter  and  a  safer  voyage,  and  thus  was  of  positive  advantage 
to  the  underwriters.  The  contract  is  to  insure  upon  a  voy- 
age between  the  points  named,  in  the  regular  and  customary 
track.  The  moment  the  vessel  voluntarily  and  without 
necessity  departs  from  the  due  course  of  the  voyage,  the  con- 
tract is  at  an  end,  and  the  underwriter  is  freed  from 
responsibility.  (3  Kent  Com.,  312;  Smith's  Mer.  Law,  3d 
Am.  ed.,  459  ;  1  Arnould  Ins.,  354 ;  Stevens  v.  Coin.  Ins.  Co., 
26  N.  Y.,  402.) 

Brown  v.  Tayleur  (4  Ad.  &  Ells,  241)  is  in  point.  The 
Penrith  was  insured    ^'at    and    from  her  port  of  loading 
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in  North  America  to  Liverpool."  The  vessel  took  in  a 
part  of  a  cargo  of  timber  at  Oocagne,  New  Brunswick,  in 
Jnly.  In  Angust  she  sailed  to  Buktonche,  five  to  seven 
miles  distant,  to  complete  her  cargo.  Boktonche  and 
Oocagne  are  situated  on  different  creeks  of  the  same  bay.  The 
vessel  returned  to  Cocagne  on  the  22d  of  Angust  to  get  wood, 
water  and  provisions.  She  took  on  no  additional  cargo  there^ 
unless  a  few  sticks  of  timber,  which  was  doubtful.  She  sailed 
for  England  on  the  31st  of  August,  and  was  lost  on  the  voy- 
age. Neither  of  these  ports  had  a  custom-house,  though 
there  were  officers  of  customs  at  both  places,  and  botli  were 
within  the  jurisdiction  of  the  custom-house  of  St.  John,  N. 
B.    (31  E.  0.  L.  K.,  121.) 

It  was  held  by  the  Court  of  King's  Bench,  Ch.  J. 
Denmak  presiding,  that  there  was  a  deviation  and  the 
policy  was  avoided.  Justice  Pattebsok  says:  ^^When 
she  began  to  take  on  her  cargo  at  Cocagne,  that  was  her 
place  of  loading,  and  her  removal  afterward  to  Buktouche 
was  a  deviation."  Justice  Colebidoe  says :  ^^  It  makes  a  dif- 
ference whether  a  ship  stays  at  one  place  to  load,  or  goes  on  a 
roving  voyage  to  pick  up  a  cargo." 

Vos  dk  LighBxywme  v.  Bobinsan  (9  J.  B.,  191)  is  an  earlier 
case  in  our  courts,  where  the  same  point  was  adjudged,  and 
in  the  same  manner.  Elliot  v.  Wdmer{7  B.  Par.  Cas.,  469) ; 
Kettdl  V.  Wiggins  (13  Mass.  B.,  68),  are  decisions  to  the 
same  effect,  on  facts  of  quite  a  similar  character. 

I  find  but  a  single  authority  which  seems  to  confiict  with 
these  general  views.  In  Parsons  on  Mar.  Law  (vol.  8,  p.  278,  § 
2),  the  writer  says :  ^^  It  is  perfectly  well  settled  that  any  devia- 
tion whatever  discharges  the  insurers  from  all  further  respon- 
sibility^  leaving  them,  however,  liable  for  a  loss  occurring 
before  the  deviation,  and  caused  by  a  peril  insured  against ; 
nor  are  they  discharged  if  the  change  of  risk  is  merely 
temporary,  and  when  it  ceases,  all  subsequent  risks  are 
precisely  and  certainly  the  same  as  they  would  have  been  had 
no  deviation  taken  place.  In  this  case  the  effect  of  the  devia- 
tion is  only  to  suspend  the  responsibility  of  the  insurers  and 
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disch&i^  them  from  any  liability  for  a  loss  which  occuia 
during  the  existence  of  the  deviation.  But  it  is  obvious  that 
there  are  few  changes  of  risks  that  can  be  said  to  leave  all  the 
subseqaent  perils  in  precisely  the  same  condition  as  if  there 
had  been  no  change,  and  this  exception,  therefore,  is  seldom 
applicable."  The  answer  to  this  authority,  as  applicable  to 
the  present  case,  is  apparent.  The  rule  thus  laid  down  by 
Parsons  is  true  as  to  a  time  policy  under  certain  contingen- 
cies, but  never  as  to  a  voyage  policy.  The  illustration  given 
by  the  learned  writer  on  this  rule  is  of  that  character.  Thtis^ 
he  says,  if  a  steamboat  makes  regular  trips  between  two 
ports,  is  insured  for  one  y6ar,  and  if,  after  the  trip  for  the  day 
is  ended,  she  should  tow  a  vessel,  or  do  any  similar  act,  the 
underwriters  would  clearly  be  liable  if  she  were  subsequently 
lost  on  a  regular  trip  or  while  lying  in  port,  but  not  if  she 
were  lost  while  engaged  in  towing.  This  may  be.  If  so,  it 
would  be  upon  the  principle  that  the  time  policy  operates  as 
a  new  and  separate  insurance  upon  every  trip  made  between 
the  ports  designated.  Every  time  she  starts  from  the  port  of 
departure  a  new  insurance  comes  into  existence,  and  it  might 
well  be  said  that  the  offences  committed  upon  a  former  voy* 
age,  and  under  a  former  policy,  could  not  affect  the  last  voy- 
age. (See  Day  v.  Orient^  1  Daley's  R.,  18 ;  Rohertaon  v.- 
Columbian  M.  Ins,  Co,y  8  J.  B.,  491.) 

The  qualification  imposed  by  the  learned  author,  ^^  that  all 
subsequent  risks  shall  be  certainly  and  precisely  the  same  as 
if  no  deviation  had  taken  place,"  destroys  the  rule.  No  such 
certainty  can  exist.  If  the  vessel  is  delayed  an  hour,  or 
hastened  an  hour,  it  is  obvious  that  she  may  incur  perils 
which  that  change  of  time  created  or  increased.  It  is 
impossible  to  say,  with  certainty,  that  every  circumstance  of 
time,  place,  weather,  enemies,  condition  of  the  captain  or 
crew  or  vessel,  occurring  after  a  change,  would  have  been  the 
same  bad  there  been  no  change.  The  Tessel  we  are  looking 
after  spent  three  days  in  going  to  Elizabeth  and  returning. 
The  coal  there  loaded  was  taken  out  and  other  coal  put  in. 
How  many  hours,  alteration  in  the  time  of  her  final  departure 
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this  made,  who  can  tell  ?  Who  can  tell  whether  she  received 
a  strain  not  perceptible,  a  secret  injury,  some  damage  to  the 
coal  bins,  which  was  connected  with  her  subsequent  destruc- 
tion by  fire?  These  are  speculations.  They  may  be  well 
founded.  They  may  be  entirely  without  foundation.  They 
serve  to  illustrate  the  danger  of  departing  from  the  well 
^ttled  rule  of  law.  I  repeat  it,  as  well  expressed  by  Justice 
Sedgwick,  in  CoJ^n  v.  Newhurypcrt  Mar.  Ins,  Co,  (9  Mass. 
B.,  436) :  "  It  is  undoubtedly  true  that  the  shortness  of  the 
lime,  or  the  distance  of  the  deviation,  makes  no  difierence  as 
to  its  effect  in  the  contract ;  whether  for  one  hour  or  one 
Qionth,  or  for  one  mile  or  one  hundred  miles,  the  consequence 
is  the  same.  If  it  be  voluntary  and  without  necessity,  it 
puts  an  end  to  the  contract." 

'  The  plaintiffs  seek  to  obviate  the  difficulty  by  the  argument 
that  the  voyage  to  Elizabeth  was  a  trial  trip,  and  that  such 
^periment  was  necessary  before  the  vessel  could  safely  pro- 
ceed on  her  voyage  to  Havana.  All  the  cases  show  that 
necessity  excuses  a  deviation ;  such  as  stress  of  weather,  com- 
pulsion of  a  superior  power,  or  a  cliange  for  the  relief  of  a 
vessel  in  distress.  But  it  must  be  necessity.  Thus  in  Phelps 
V.  Avldjo  (2  Camp.,  350),  where  the  master  of  a  vessel  went 
out  of  a  harbor  by  order  of  the  captain  of  a  frigate  lying  near, 
to  examine  a  strange  saU,  Lord  Ellenbobouoh  ruled  it  to  be  a 
deviation,  remarking  that  if  he  had  gone  by  compulsion,  or 
under  threat,  or  just  fear  of  violence,  it  would  not  have  been 
so.  No  necessity  is  shown  for  the  vessel  in  this  case  to  go 
out  of  the  limits  of  the  port  of  New  York.  Apparently  she 
could  have  been  tested  as  well  by  going  down  the  bay  to 
Staten  Island  as  by  going  to  Elizabeth.  She  did  not  go  out 
into  the  broad  ocean,  as  it  appears  that  her  voyage  was  inside 
the  Hook.  The  opportunity  to  test  her  fitness  for  the  sea  could 
liave  been  perfectly  attained  without  going  to  another  port, 
^n  another  State,  at  a  distance  of  eighteen  or  twenty  miles. 
On  this  point,  as  well  as  the  supplying  her  with  coal,  there  is 
not  the  slightest  evidence  of  a  necessity  for  leaving  the  port 
of  New  York.    The  contract  bound  her  to  remain  in  the  port 
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of  New  York,  "  at  New  York,"  until  she  should  take  her 
departure  "  from  New  York  to  Havana.''  (See  authorities 
tfupra.)  This  contract  was  violated  by  the  deviation  to  Eliza- 
beth, without  compulsion  or  necessity,  and  the  responsibility 
of  the  underwriter  thereupon  ceased. 

Judgment  should  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

AU  concur. 

Judgment  reversed. 


1 


;  48 


D.  £sLLOGO  LsrrcH  et  ah,  Bespondents,  v.  Henbt  Wells, 

President,  etc.,  et  al.,  Appellants. 

Where  a  certain  snm  is  bequeathed  to  executors  in  trust,  to  pay  the  interest 
thereof  at  a  fixed  and  stated  rate  to  one,  and  upon  his  death  to  divide 
the  principal  among  others,  the  executors  cannot,  without  the  consent  of 
the  eeituis  qua  irtut^  or,  in  case  they  are  infants,  without  an  order  of  the 
court,  set  apart  and  appropriate  bank  stocks  to  the  satisfaction 
of  the  trust,  and  release  the  residue  of  the  estate  from  its  liability  to  per- 
form the  trust 

The  cetiuu  que  trait  may  assent  to  and  accept  such  an  appropriation ;  but 
if,  before  this  is  done,  new  interests  and  new  parties  have  intervened, 
the  situation  of  the  property  at  the  time  of  such  intervention  must 
determine  the  rights  of  all  who  claim  to  be  interested  in  it  , 

An  executor  has  a  right  to  sell  and  transfer  stocks  and  other  securities  of 
the  estate,  and  one  who  buys  in  good  faith,  paying  in  money  the  price 
agreed  upon,  or  who  loans  money  upon  security  of  the  property,  is  not 
responsible  for  the  application  of  the  purchase-money  or  money  loaned, 
and  his  right  to  the  property  transferred  is  not  affected  by  knowledge 
upon  his  part,  of  the  existence  of  a  claim  for  a  legacy  or  a  debt  against 
the  estate  generally. 

As  coverture  does  not  prevent  the  acquisition  of  property  by  a 
married  woman,  the  fact  of  coverture  does  not  affect  the  title 
to  stock  transferred  by  her ;  and  where  the  stock  stands  in  her  name*  the 
certificate  is  evidence  of  its  absolute  ownership  by  her;  and  in  case  there 
is  nothing  in  it  or  connected  with  it  indicating  a  trust  in  favor  of  another 
person,  one  loaning  money  upon  pledge  ol  the  stock  as  security  is 
warranted  in  making  the  loan  upon  the  assumption-of  such  ownership ; 
he  is  not  bound  to  inquire  and  ascertain  how  she  obtained  it 
SicKVLs — Vol.  III.        74 
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The  oommenoement  of  an  action  bj  the  aerrice  of  a  summons  does  not 
create  a  Ua  pendens  affecting  third  persons  not  parties  to  the  action.  To 
bind  a  purchaser  pendente  Ute  by  the  Judgment,  there  must  also  be  a  bill 
or  complaint  on  file  at  the  time  of  his  purchase,  in  which  the  claim 
upon  the  property  is  set  forth. 

The  rule  of  lis  pendens  is  a  hard  one,  not  a  fkvorite  of  the  courts,  and  a 
party  <>-U»miwg  the  benefit  of  it  must  clearly  bring  his  case  within  it  In 
the  absence  of  proof,  therefore,  it  will  not  be  presumed  that  the  com-< 
plaint  was  filed  prior  to  the  entiy  of  Judgment 

Stocks  are  articles  of  commerce,  passing  from  hand  to  hand  like  commer- 
cial paper,  and  the  doctrine  of  constructiye  notice  by  Us  pendens  is  not 
applicable  to  them.    (Earl,  G.) 

The  legal  title  to  the  stock  of  a  bank  passes  by  an  assignment  and  delivery 
of  the  certificate  therefor,  although  there  be  no  transfer  upon  the  books 
of  the  bank. 

(Argued  January  9, 1872;  decided  May  term,  1872.) 

Appeal  by  the  defendant  Henry  Wells  from  judgment 
of  the  General  Term  of  the  Supreme  Court  in  the  fifth  judi- 
cial district,  affirming  a  judgment  of  Special  Term  in  fiivor 
of  the  plaintiffs. 

The  action  was  brought  in  September,  1864,  by  the  plain- 
tifib,  children  of  Oatharine  K.  Leitch,  deceased,  to  compel  a 
transfer  by  the  defendant  to  them  of  107  shares  of  the 
capital  stock  of  the  Tompkins  County  Bank,  and  73 
shares  of  the  capital  stock  of  tlie  Bank  of  Syracuse,  of  the 
par  value  of  $100  per  share,  and  for  an  account  and  payment 
of  the  dividends  received  thereon. 

The  complaint  alleged  substantially  that  the  said  stock, 
and  fifty  shares  of  the  capital  stock  of  the  Onondaga  County 
Bank,  also  of  thb  par  value  of  $100  per  share,  amounting  to 
the  aggregate  par  value  of  $25,000,  had,  previous  to  the  tenth 
day  of  October,  1850,  been  set  apart,  designated  and  appro- 
priated by  the  executors  of  the  will  of  Daniel  Kellogg, 
deceased,  as  a  trust  fund  of  that  amount  given  by  him  to  them 
for'the  benefit  of  the  said  Catharine  K.  Leitch  (who  was  his 
daughter)  during  her  life  and  of  her  children  after  her  death ; 
that  John  Kellogg,  one  of  the  said  executors,  subsequentlyi 
and  during  the  year  1868,  transferred  the  said  stock,  with 
twenty-six  shares  of  the  Bank  of  Syracuse,  and  fifty-five  ^ares 
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of  the  Onondaga  County  Bank,  additional,  belonging  to  the 
estate  of  Daniel  Kellogg,  to  Paulina  W.  Kellogg,  his  wife,  on 
the  transfer  books  of  the  said  banks,  respectively,  without 
her  knowledge,  and  without  any  consideration  given  therefor, 
and  he  received  the  scrip  therefor  in  her  name  in  the  usual 
form  ;  that  after  such  transfer  had  been  made,  the  said  Pau- 
lina W.  Kellogg,  at  the  request  of  the  said  John  Kellogg,  her 
husband,  signed  blank  powers  of  attorney,  in  the  usual  form 
for  the  transfer  of  stock  in  incorporated  companies ;  that  the 
said  stock  continued  to  stand  in  her  name  at  the  time  of  the 
oommenoement  of  this  action,  but  the  said  amp  had  never, 
in  fact,  been  in  her  possession. 

It  then  alleged  that,  on  the  29th  day  of  November,  1861, 
the  said  Catharine  K.  Leitch,  and  the  plaintiiK  in  this  suit^ 
oommenced  their  action  against  the  said  John  Kellogg,  and 
Paulina  W.  Kello^,  and  duly  impleaded  them  in  respect  of 
the  said  stocks  so  set  apart  and  appropriated  by  said  executors 
of  said  Daniel  Kellogg,  in  satisfaction  of  said  legacies  of 
$26,000  for  the  benefit  of  said  Catharine  and  her  children. 
And  then  after  stating  that,  subsequent  to  the  joining  of  issue 
in  the  said  action,  and  after  the  death  of  said  Catharine  K* 
Leitch  (who  died  intestate  on  the  8d  day  of  October,  1862)| 
a  supplemental  complaint  was,  by  order  of  the  court,  filed  and 
served,  by  which  D.  Kellogg  Leitch  and  David  K.  Kellogg,  duly 
appointed  administrators  of  the  said  Catharine,  were  substitu- 
ted as  plaintifis  in  the  said  action,  in  the  place  of  said  Catha- 
rine, deceased  ;  that  answers  were  put  in  to  said  supplemental 
complaint,  and  that  issue  was  duly  joined  therein;  it  is 
alleged  that  such  proceedings  were  thereupon  had  in  said  action 
that  afterward  and  on  the  12th  day  of  September,  1864,  final 
judgment  was  entered  in  said  action,  by  which  it  was  ordered 
and  adjudged  that,  by  the  setting  apart  of  said  stock  by  the 
said  executors,  to  wit,  the  said  127  shares  of  the  capital  stock 
of  the  Tompkins  County  Bank,  the  said  seventy-three  shares 
of  the  capital  stock  of  the  Bank  of  Syracuse,  and  the  fifty 
shares  of  the  capital  stock  of  the  Onondaga  County  Bank, 
ttxe  same  were  held  by  the  said  John  KeUogg  from  the  time 
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of  such  setting  apart  until  the  death  of  the  said  Catharine  K. 
Leitch,  in  trust,  to  pay  the  annual  income  thereof  to  the  said 
Catharine  K ;  and  that  upon  her  death  the  plaintiffs  in  the 
cause,  her  children,  became  the  owners  of  and  vested  with  the 
absolute  title  to  the  said  stocks,  and  that  the  same,  from  that 
time  to  the  present,  have  continued  to  be,  and  are,  still  vested 
in  these  plaintiffs,  together  with  all  unpaid  dividends  thereon, 
and  that  the  pretended  sale  and  transfer  of  said  stocks  by  the 
said  John  Kellogg  to  the  said  Paulina  was  void  and  vested 
in  her  no  title  to  the  same. 

It  is  then  alleged  that  since  the  commencement  of  said 
action  against  the  said  John  Kellogg  and  the  said  Paulina 
W.  Kellogg,  and  while  the  said  action  was  pending,  to  wit, 
some  time  in  the  year  1863,  the  said  John  Kellogg,  assuming 
to  act  as  attorney  for  the  said  Paulina,  under  said  blank 
powers  of  attorney,  assigned  the  scrip  for  the  ninety-nine 
shares  of  the  stock  of  the  Bank  of  Syracuse,  so  held  by  him 
in  the  name  of  Paulina,  to  the  defendant  the  American 
Express  Company,  and  delivered  to  them  the  said  scrip,  and 
that  in  the  month  of  April,  1864,  while  said  action  was  also 
pending,  he  in  like  manner  assigned  the  scrip  for  107  shares 
ot  the  capital  stock  of  the  Tompkins  County  Bank  to  the 
said  American  Express  Company,  delivering  in  like  manner 
said  scrip  to  them. 

And  the  plaintiffs  then,  after  stating  that  the  said  company 
still  held  the  said  scrip  at  the  time  of  the  commencement  uf 
this  action,  that  they  claim  to  own  and  be  entitled  to  the 
same  stock,  and  to  have  the  same  transferred  npon  the  books 
of  said  banks,  and  had  demanded  the  allowance  of  such 
transfer  by  them,  and  after  making  some  allegations  in  denial 
of  the  title  of  the  company,  and  asserting  their  own,  asked 
judgment,  declaring  said  stock  to  be  their  property,  and 
directing  the  delivery  of  said  scrip  to  them. 

The  defendant  Henry  Wells  answered  the  said  complaint, 
admitting  the  transfer  and  delivery  by  Paulina  W.  Kellogg  to 
the  American  Express  Company  of  124  shares  of  the  capital 
stock  of  the  Bank  of  Syracuse  in  1862,  and  of  107  shares  of 
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the  capital  stock  of  the  Tompkins  Connty  Bank  in  1864,  but 
denying  that  they  are  the  property  of  the  plaintiffs,  and  all 
knowledge  or  information  sufiScient  to  form  a  belief  whether 
the  same  be  the  shares  or  scrip  of  stocks  mentioned  in  the 
complaint.  All  the  other  allegations  in  the  complaint  were 
put  in  issne. 

The  defendant  answered  and  alleged  as  a  farther  and  sepa- 
rate defense,  that  the  said  scrip  for  the  124  shares  of  the  stock 
of  the  Bank  of  Syracase,  with  a  regular  assignment  and 
transfer  thereof,  and  a  power  of  attorney  authorizing  and 
directing  a  transfer  thereof  to  the  express  company  attached, 
was,  on  or  about  the  20th  day  of  May,  1862,  delivered  to  it 
as  collateral  security  for  the  loan  of  $11,000,  then  made  to  the 
said  John  Kellogg,  and  that  the  scrip  for  the  said  107  shares 
of  the  stock  of  the  Tompkins  County  Bank,  with  a  like  assign- 
ment and  power  of  attorney  attached,  was,  on  or  about  the 
25th  day  of  March,  1864,  delivered  to  the  said  company  as 
collateral  security  for  a  loan  of  $10,000,  then  made  to  said  John 
Kellogg ;  and  he  alleges  that  the  said  company  made  said  loans 
in  good  faith,  upon  the  faith  of  the  security  of  the  said  shares 
of  said  stocks,  and  well  believed  at  the  time  that  the  said  John 
Kellogg  had  right,  authority  and  power  to  deliver  the  same  as 
security  therefor ;  that  the  said  company  had  no  knowledge 
of  any  of  the  matters  set  up  in  the  complaint,  or  of  the  claim 
of  any  other  person  to  the  said  stocks,  and  had  no  reason  to 
believe  that  the  plaintiffs,  or  any  other  person  than  said  Kel- 
logg, had  any  interest  in  said  stocks,  that  the  said  loans 
remained  wholly  unpaid,  and  that  the  first  knowledge  tlie 
said  company  had  of  any  claim  of  the  plaintifb  to  said  stocks 
was  the  commencement  of  this  action. 

The  issues  were  tried  at  a  Special  Term,  and  the  following 
facts  were  found : 

That  the  principal  allegations  of  fact  in  the  plaintiffs'  com- 
plaint were  proved,  except  that  the  scrip  for  the  seventy-three 
shares  of  the  stock  of  the  Bank  of  Syracuse  was  delivered 
to  the  American  Express  Company  on  the  30th  day  of  May, 
1862,  instead  of  the  year  1863,  as  stated  in  the  said  complaint. 
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Second.  That  the  aaid  scrip  in  question  was  received  from 
John  Kellogg,  by  the  American  Express  Company,  as  collateral 
aecarity  for  loans  of  money,  made  at  the  time  by  said  company  to 
said  Kellogg,  without  any  actual  knowledge  on  the  part  of  said 
company  of  thependuncyof  the  suit  of  Catharine  K.  Leitch 
and  the  present  plaintiffs  against  John  Kellogg  and  Paulina 
W.  Kellogg,  his  wife,  mentioned  in  said  complaint,  or  of  any 
daim  of  the  plaintiff  in  this  action,  to  the  stock  in  question, 
or  that  John  Kellogg  was  an  executor  and  trustee  under  the 
will  of  Dimiel  Kellogg,  deceased. 

Third.  That  the  plaintiffi  in  the  said  action  obtained  no 
injunction  restraining  the  transfer  of  the  stock  during  the  pen- 
dency of  the  action,  nor  did  they  apply  for  a  receivership  of 
the  stocks. 

And  upon  these  facts  the  said  judge  found  as  conclusions 
of  law :  Ist.  That  the  said  stock  was  a  trust  fund  in  the  hands 
of  the  executors  of  the  will  of  said  Daniel  Kellogg,  and  the 
survivor  of  them,  for  the  payment  of  the  legacy  of  $25,000 
bequeathed  by  him  to  the  said  Catharine  and  her  children,  the 
plaintiffs  in  this  suit.  2d.  That  the  assignment  of  the  said 
stock  by  John  Kellogg  to  his  wife,  Paulina  W.  Kellogg,  was 
fraudulent  and  void,  as  against  the  oestuis  que  truat^  Catharine 
K.  Leitch,  and  her  children  the  plaintifis,  and  transferred  in 
&ct  no  valid  title  in  said  stock  to  her.  8d.  That  the  assign- 
ment of  the  said  scrip  of  stock  by  John  Kellogg  in  the  name 
of  his  wife,  Paulina  W.  Kellogg,  to  the  American  Express 
Company,  did  not  vest  any  legal  title  to  the  same  in  said  com- 
pany, and  if  thereby  any  equitable  title  in  said  stock  was  vested 
in  said  company,  it  was  subordinate  to  the  paramount  equi^ 
of  the  plaintiffs  in  this  suit  to  said  stock.  4th.  That  the  said 
eompany  having  received  the  said  scrip  during  the  pendency 
of  the  action  commenced  by  Catharine  K.  Leitch  in  her  life- 
time, and  the  plaintiffs  in  this  suit  against  John  Kellogg  and 
Paulina  W.  Kellogg,  his  wife,  the  judgment  in  that  suit  is 
conclusive  upon  the  claim  of  the  said  company  in  this  present 
action.  5th.  That  the  plaintiffs  were  entitled  to  a  judgment 
directing  a  transfer  of  the  said  stock  by  the  company  to  the 
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plaintiflb  and  for  the  payment  of  the  dividends  accraed  thereon 
with  costs  against  the  defendant  Henry  Wells^  as  president 
of  the  said  company. 

Exceptions  were  dtdy  taken  to  the  several  conclusions  of 
law.  Judgment  was  subsequently  entered  in  conformity  with 
the  decision. 

Bboper  C.  Van  Vorst  for  the  appellants.  The  stocks  in 
question  were  not  held  by  John  Kellogg  in  trust.  {IHven  v. 
Zee^  36  N.  T.,  302 ;  Talbot  v.  JEm^,  1  Hand,  76.)  A  trustee 
may  dispose  of  a  trust  estate  to  a  honafide  purchaser,  without 
notice,  so  as  to  bar  the  cestui  que  trust,  (Story's  £q.,  §§  977, 
1264 ;  Oliver  v.  WeUs^  8  How.  U.  a,  333,  401 ;  2  Kent, 
307 ;  1  B.  S.,  728,  §  58.)  Executors  can  mortgage  or  pledge 
the  assets  of  the  estate.  (Dayton  on  Surrogates,  2d  ed.,  280; 
Boget  V.  Hertel,  4  Hill,  492;  Williams  on  Ex'rs,  vol.  2, 
pp.  838-841 ;  2  Dickens'  Eep.,  726 ;  Hutehins  v.  State  Bh.j 
12  'Mete,  421.)  No  actual  transfer  on  the  bank  books  was 
necessary  to  perfect  defendants'  legal  title.  (Angell  on  Cor- 
porations, §  564 ;  Sargent  v.  FranJdin  Im.  Co.j  8  Pick.,  98 ; 
Sargent  v.  Essex  R.  W.  Oo,^  9  id.,  202 ;  Bank  of  AtHea  v. 
SmaUey,  2  Cow.,  770 ;  Mt.  H.  T.  Co.  v.  JewdL,  17  N.  J., 
117;  Kortrigkt  v.  Com  Banky  22  Wend.,  348;  Bank  of 
Attioa  V  M.&T.  Bamk,  20  N.  T.,  501.)  The  doctrine  of 
Us  pendens  does  not  affect  defendants,  as  it  does  not  appear 
complaint  was  filed.  (2  Sugden,  644 ;  1  Yemon,  818 ;  Daniels' 
Ch.,  56 ;  Hayden  v.  BuckUn^  9  Paige,  614)  The  judgment 
roll  is  not  evidence  against  defendants,  who  were  not  parties. 
(IGreenleafsEv.,  §622.) 

2).  Pratt  for  the  respondents.  The  pendency  of  an  action 
is  notice  to  all  persons  purchasing  the  subject-matter  of  the 
action  after  the  commencement  of  the  suit.  {Murray  v. 
Ballouj  1  J.  Ch.,  666,  877 ;  Satfie  v.  Lyihem  et  al.y  2  id., 
441,  448  ;  Jackson  v.  Andrews,  7  Wend.,  152,  156 ;  Parks 
V.  Jackson,  11  id.,  442,  451,  467 ;  Stmfvesawt  v.  HaU,  2 
Barb.  Oh.,  161 ;  Metealf  v.  Ptdveroft,  2  Ves.  &  Beams,  200 ; 
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OashiU  V.  Durdvn^  2  Ball  &  Beat,  147;  Ha/rringUm  v. 
Slade^  22  Barb.,  161 ;  Jackson  v.  Lasaeej  4  Sand.  Ch.,  381 ; 
Hoyden  v.  Budding  9  Paige,  612 ;  White  v.  CarpeTvterj  2  id,, 
217,  252;  TiflE.  on  Trustees,  821.)  The  absolute  owner  of 
property  may  convert  himself  into  a  trustee,  without  trans- 
muting the  possession,  by  a  proper  declaration  of  trust  in 
writing.  (Tiflf.  on  Trustees,  354 ;  Moak  v.  KitUeweU^  1  Hare, 
404 ;  Sua/rez  v.  PmnpeUy^  2  Sand.  Ch.,  336 ;  4  Hare,  120.) 
The  charter  of  the  Tompkins  County  Bank  and  the  gene- 
ral  banking  law  make  the  stock  of  these  banks  transferable 
on  the  books  of  the  banks  only.  (Laws  of  1836,  p.  511,  §  27; 
Laws  of  1838,  p.  249,  §  19.)  The  interest  which  passes 
in  such  cases  by  a  delivery  of  the  scrip  is  equitable 
only.  {MecJumicfP  Batik  v.  If.  T.  &  N.  H.  R.  R.  Co.j 
3  Kern.,  600,  626 ;  Union  Bank  of  Georgetown  v.  Lcve^ 
1  Wheat.,  390 ;  Stdhins  v.  Phoenix  Fire  Ins.  Co.^  3  Paige, 
350 ;  2  Conn.,  529 ;  8  id.,  544;  5  id.,  246 ;  6  id.,  552.)  The 
equity  of  the  plaintiffs,  being  prior  in  time,  must  take  the 
preference.  {Bush  v.  Laihrop^  22  JT.  T.,  535 ;  Muir  v. 
Schenck^  3  Hill,  228,  546.)  The  husband  is  incompetent  to 
convey  directly  to  his  wife.  {Van  Arydale  t.  Wright^ 
Lalor,  260 ;  Dempsey  v.  TyUr^  3  Duer,  73.) 

LoTT,  Ch.  C.  The  stock  in  question  stood  in  the  name  of 
Paulina  W.  Kellogg,  ^nd  the  certificates  issued  by  the  banks 
of  her  title  thereto  were  evidence  of  its  absolute  ownership 
by  her. 

There  was  nothing  in  them,  or  connected  therewith,  to 
show  or  indicate  a  trust  in  favor  of  any  other  person.  Their 
production  to  the  express  company,  with  a  power  of  attorney 
signed  by  her  in  the  tteual  form  for  the  transfer  of  stock 
in  incorporated  companies,  warranted  and  justified  it  in  mak- 
ing the  loans  it  did  on  the  assumption  of  such  ownership. 

The  assignment  of  those  certificates  and  the  delivery 
thereof  to  the  company,  with  the  said  powers  of  attorney, 
vested  the  legal  title  to  the  stock  in  the  company. 

A  transfer  on  the  books  oi  the  banks  was  not  necessary  for 
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Buch  purpose.  {Koftright  v.  The  Commercial  Bank  of 
Buffalo^  20  Wend.,  91,  and  the  Commercial  Bank  of 
Buffalo  V.  KortrigMj  8.  C,  in  error,  22  id.,  348 ;  McNid 
V.  Tenth  National  Banky  decided  in  Court  of  Appeals  1871, 
46  N.  T.  R,  325.) 

The  fact  that  Mrs.  Kellogg  was  a  married  woman  did  not 
affect  the  title  of  the  company  thus  acquired.  Her  coverture 
did  not  prevent  the  acquisition  of  property  by  her,  and  a  pur- 
chaser thereof  was  not  bound  to  inquire  or  ascertain  how  she 
obtained  it. 

If  it  be  conceded  that  she  did  not  hold  it  as  her  separate 
estate,  her  Jiusband,  in  that  case,  might  have  asserted  his 
marital  rights  and  claimed  it  as  his  own,  but  that,  under  the 
circumstances  disclosed  in  this  case,  would  not  invalidate  or 
impair  the  right  of  the  company.  His  agency  in  making  the 
transfer  would  estop  him  from  questioning  it.  (See  JSdgerton 
V.  ThomaSy  5  Seld.,  40.) 

It  is,  however,  claimed  that  the  defendant's  title  is  affected 
by  the  judgment  in  the  suit  of  Catharine  K.  Lietch  and  the 
plainti£&  in  this  action  against  John  Kellogg  and  Paulina  W. 
Kellogg,  referred  to  in  the  complaint,  on  the  ground  that  the 
stock  in  controversy  was  purchased  during  its  pendency. 

That  claim  or  position  is  not  available. 

The  fiicts  alleged  in  the  complaint  do  not  show  nor  is  it 
found  by  the  judge  who  tried  this  action  that  a  lis  pendens 
was  created  by  that  suit. 

The  only  allegation  in  reference  to  it  is  ^^  that  on  the  29th 
day  of  November,  1861,  the  said  Catharine  K.  Leitch  and  the 
plaintiffs  in  this  suit  commenced  their  action  against  the  said 
John  Kellogg  and  Paulina  W.  Kellogg,  and  duly  impleaded 
them  in  respect  of  the  said  stocks,  etc."  There  is  no  aver^ 
ment  or  any  statement  showing  when  the  complaint  therein 
was  filed,  and,  by  reference  to  the  judgment  record,  it  appears 
from  the  summons  that  it  was  not  filed  when  that  was  served, 
and  it  is  shown  by  the  complaint  itself  that  it  was  not  verified 
till  the  12th  of  March,  1862.  The  commencement  of  the 
action  bv  the  service  of  the  summons  did  not  create  a  lis 
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pendens  affecting  third  persons,  not  parties  to  tiie  action. 
The  filing  of  l^e  complaint  was  necessary  for  that  pnrpose. 
(8^  1  Vernon,  €h.,  318 ;  Bouvier's  Law  Diet.,  title  "  Lis  Pen- 
flens,*'  14th  ed.,  vol.  2,  76 ;  Murrat/  v.  BtUlaUj  1  Johns.  Oh. 
R,  666,  etc. ;  Murray  v.  Lylhum^  2  id.,  441 ;  Hayden  t. 
JBucklin,  9  Paige,  512,  614;  4  Bouvier's  Inst,  5U,  516.) 

It  may  also  be  stated,  in  this  connectiou,  that  the  complaint, 
«fter  stating  the  claims  of  title  by  the  defendant  to  the  stock 
under  the  transfer  of  the  scrip  or  certificates  of  stock,  impeaches 
its  validity  on  the  sole  gronnd  that  ^^  neither  the  said  John 
Sellogg  nor  P^nlina  W.  Kellogg  had  any  right  or  title  thereto, 
and  therefore  oonld  confer  no  right  or  title  thereto  to  said 
Eipresscompany,''  and  that  the  said  stock  was  then  the  property 
"of  the  plaintiffs ;  and  the  proceedings  and  judgment  in  that 
iietion  appear  to  be  stated  as  part  of  the  plaintiff'  title,  and 
1»ot  for  llie  purpose  of  charging  tiiat  the  Express  company 
was  bound  by  the  judgment.  It  is,  however,  unneeessaiy  to 
'pnrsue  the  inquiry.  It  is  sufficient  to  say  that  the  allegations 
In  the  complaint  and  the  findings  of  the  court  are  not  suffi- 
<J6nt  to  charge  the  company  with  constructive  notice  of  the 
plaintiffs'  rights  or  title,  and  it  is  expressly  found  that  it  had 
no  actual  knowledge  of  the  pendency  of  the  suit,  or  of  any 
daim  by  the  plaintiffb  to  the  stock  ill  question,  or  that  John 
Eeilogg  was  an  executor  and  trustee  under  the  will  of  Daniel 
Eellog,  deceased. 

Having  arrived  at  this  conclusion,  it  is  unnecessary  to  con- 
fiid^  whether  the  allegations  in  the  complaint  in  that  suit  are 
imfficiently  specific  to  charge  third  persons  with  notice  of  the 
plttinti&'  claim. 

The  judgment  must,  on  the  ground  stated,  be  reversed  and 
•u  new  trial  ordered,  costs  to  abide  the  event. 

Htnrr,  0.  In  August,  1B58,  John  Kellogg  transferred  to 
hSs  wife>  Paulina  W.  Kellogg,  seventy-three  shares  of  the 
capital  stock  of  the  Bank  of  Syracuse.  In  May,  1859,  Jbhn 
Eellogg  transferred  in  like  manner  to  his  wife  107  shares  of 
the  x»ipital  stock  of  the  Tompkins  County  Bank.    The  trana- 
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fero  were  ddly  made  cm  the  books  of  the  respective  banks,  and 
new  certificates  issued  in  the  name  of  Mrs.  Kellogg,  WhicH 
were  delivered  to  h^r  or  her  agent 

The  defendants  afterward  advanced  $21,000  upon  the  seen- 
ritj  of  a  transfer  of  these  certificates,  and  an  anthority  id 
tamsfer  them  to  themselves  on  the  books  of  ihe  banks^ 
Ti£.,  on  the  30th  of  May,  1863,  $11,000  npon  the  stocks 
first  named,  and  on  the  25th  of  March,  1864,  $10,000  oii 
the  stock  lastly  described.  The  plaintifb  daim  that  th^ 
defendazrts  obtained  no  title  to  these  stocks,  for  the  reasoii 
that  John  Kellogg  held  the  same  as  trustee  under  th^ 
will  of  Daniel  Kellogg  for  their  mother  and  themselves, 
and  fliat  the  transfers  of  the  same  by  John  Kellogg  were' 
m  violation  of  his  duty  as  tmsteee,  and  that  in  law  th^ 
defendai!its  had  notice  of  the  interest  of  the  plaintiffs  id 
the  stocks.  John  KeDogg  was,  also,  an  executor  under  thii 
will  of  Daniel  Kellogg.  An  executor,  it  is  not  denied, 
may  make  a  transfer  of  personal  property  which  will  give  ti 
good  title  to  a  honajide  purchaser,  although  the  transfer  lA 
made  in  violation  of  the  duty  of  the  executor.  The  ex^utor 
is  the  owner  of  the  p^sonal  property  of  the  testator;  the 
absolute  title  vests  in  him,  and  he  posesses  iiiejtca  dutponen^ 
in  its  full  force.  The  honest  purchaiser  is  under  no  dniiy  i$ 
see  that  the  moneys  are  faithfully  applied  by  the  eieCutor. 
{Bo^f&rt  V.  Bertdj  4  Hill,  492 ;  3  Wms.  Exrs.,  888,  841.) 
Assuminig  it  to  be  a  trust,  the  argument,  if  I  correctly  ucder^* 
stand  it,  in  addition  to  the  point  of  notice,  is  this,  that  the 
trust  became  executed,  the  absolute  ownership  vested  in'  Iktrs. 
Leitch  and  her  cJbildren,  and  conse^^uently  John  Ke&ogg  hsS 
no  title  whatever,  and  none  could  be  transferred  by  him.  TjS 
this  view,  the  question  was  presented  prominently,  warthiiif 
Specific  fltock  held  by  John  Kellogg  as  trust  property  undeif 
the  will  of  Daniel  Kellogg  ?  It  amounts  fo  a  claim  that  th^ 
itock  is  to  be  dealt  with  as  if  Daniel  KeHojgg,  in  creating  the 
trust  referred  to,  had,  by  his  will,  set  apart  and  devoted  ttni 
stock  to  the  satisfaction  of  that  trust. 

Daniel  Kellogg  died  in  1836,  leaving  a  very  large  estafft 
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By  his  will,  made  ten  years  before  his  death,  he  made  dispo- 
sition of  his  property  chiefly  to  his  wife  and  his  seven  chil- 
dren. The  will,  in  its  first  clause,  appointed  John  Kellogg, 
George  F.  Leitch  and  David  A.  Comstock  executors  of  the 
same.  It  also  contained,  among  others,  the  provision  follow- 
ing :  '^  I  give  and  bequeath  unto  the  said  John  Kellogg, 
George  F.  Leitch  and  David  A.  Comstock,  their  executors 
and  administrators,  the  sum  of  $25,000,  upon  trust,  to  pay 
the  interest,  at  the  rate  of  seven  per  cent  per  annum,  of  the 
said  sum  of  $25,000,  to  my  daughter,  Catharine  K.  Leitch, 
for  her  sole  and  separate  use  during  her  life,  exclusive  of  her 
husband,  and  for  which  her  receipt  alone  shall  be  a  sufficient 
discharge,  and  from  and  after  the  decease  of  my  said  daughter 
Catharine,  then,  as  to  the  said  sum  of  $25,000,  in  trust  for 
her  child  or  children  living  at  her  death ;  if  more  than  one, 
equally  to  be  divided  between  them ;  but  if  she  shall  not 
have  a  child  living  ut  her  death,  then  my  will  is  that  $5,000 
of  said  sum  shall  be  paid  to  her  husband,  if  any  living,  and 
the  remainder  of  the  sum  of  $25,000,  being  $20,000,  shall 
sink  into,  and  become  and  be  part  of  the  residue  of  my  per- 
sonal estate ;  and  if  she  shall  not  have  a  child  or  husband 
living  at  her  death,  then  my  will  is  that  the  said  sum  of 
$25,000  shall  sink  into  and  become  andbe  pait  of  the  residue 
of  my  personal  estate." 

The  testator  made  a  provision  in  the  same  language  for  his 
daughter,  Mrs.  Converse,  and  also  for  his  unmarried  daughter, 
Sally  Maria  Kellogg. 

The  executors  took  charge  of  all  of  the  estate  of  Mr.  Kel- 
logg, and  there  is  no  evidence  of  any  interference  with  them 
until  the  year  1848.  Li  that  year  a  bill  was  filed  by  Augus- 
tus Converse,  as  administrator  of  his  wife,  a  daughter  of 
Daniel  Kellogg,  the  daughter  having  died  in  January  of  that 
year.  After  setting  out  the  will  of  Daniel  Kellogg,  the  com- 
plaint alleged,  among  other  things,  that  the  executors  had 
taken  upon  themselves  the  execution  of  the  will,  that  the 
personal  estate  was  of  the  value  of  $450,000  doll&rs,  and 
claimed  to  recover  the  distributive  share  of  his  wife  in  the 
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estate.  The  defendants  answered,  and  a  reply  was  put  in« 
In  May,  1850,  a  petition  was  presented  in  the  same  suit,  in 
which  the  insolvency  of  each  of  the  execntors  is  alleged,  and 
praying  the  appointment  of  a  receiver  to  take  charge  of  the 
property  of  the  estate.  It  was  ordered  that  Mr.  Leaven- 
worth be  appointed  snch  receiver,  and  that  the  executors 
transfer  to  him  all  the  property  and  effects  of  the  estate, 
nnder  the  order  of  Mr.  Outwater,  as  referee.  On  the  10th  of 
October,  1850,  such  conveyance  and  transfer  was  made  by  the 
executors,  with  certain  exceptions.  It  is  upon  and  by  means 
of  tlie  effect  of  such  exceptions  that  it  is  claimed  that  the 
stocks  in  question  became  impressed  with  the  trust  for 
$25,000,  in  favor  of  Mrs.  Leitch  and  her  children.  The 
exceptions  are  as  follows:  ^^ Excepting  and  reserving,  how- 
ever, from  this  assignment,  a  certain  fund  of  $25,000,  con- 
sisting of  shares  of  capital  stock  in  the  Tompkins  County 
Bank,  amounting  to  $12,700,  and  Ehares  of  the  capital  stock 
of  the  Bank  of  Syracuse,  amounting  to  $7,300,  and  shares 
of  capital  stock  in  the  Onondaga  County  Bank,  amounting 
to  $5,000,  making  the  said  sum  of  $25,000,  with  the  certifi- 
cates and  vouchers  pertaining  thereto,  which  fiind  has  been 
set  apart,  designated  and  appropriated,  by  the  said  parties  of 
the  first  part,  as  such  executors  and  trustees  as  and  for  the 
sum  uf  $25,000,  given  to  them  in  and  by  the  said  will  of 
Daniel  Kellogg,  in  trust,  to  pay  the  interest  thereof  to  Cathsr 
rine  K  Leitch,  wife  of  the  said  George  F.  Leitch,  during  her 
life,  and  then  in  trust  for  her  children,  and  which  fund  is  not 
to  pass  under  this  assignment"  The  stocks  described  had 
not  then  been,  and  never  were,  in  &ct,  set  apart  and  appro- 
priated by  the  executors  for  the  purpose  stated.  The  Con- 
verse suit  was  subsequently  settled  by  the  parties,  and  the 
assets  and  effects  transferred  to  Mr.  Leavenworth  were  by 
him  so  transferred  to  the  execntors. 

I  agree  with  the  learned  judge,  who  delivered  the  opinion 
in  the  court  below,  that  a  fair  test  to  determine  whether  these 
stocks  became  specifically  devoted  to  the  satisfaction  of  this 
trust  is  this,  if  the  banks  had  failed  and  the  stocks  become 
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Worthle88|  would  the  loBS  have  &lleQ  upon  Mrs.  Jjditeh  iod 
}^T  cbildrep?  If  yes,  then  are  the  4toQkg  i^pferre^  to 
impressed  with  the  trost ;  if  Qot,  they  are  not. 

In  determiping  this  question,  certain  further  |acts  are  tQ  be 
oonsidered : 

1.  That  np  order  of  the  court  directed  this  exception  pr 
reservation.  The  order  was  geperal,  thiit  the  executors  qobt 
rej  all  the  estate  of  Mr.  Eellogg,  in  their  h^d%  without 
qualifict^tion  or  limitation.  The  exoeptiop  w)^  yolantary, 
and  the  r^ital  is  the  voluntm?  declaration  of  th^  exeentovs, 

2.  There  is  qo  judidul  reco^ition  of  this  exception. 
There  is  no  evidence  th^t  the  document  in  wl^ich  the  qtot^ 
inent  is  made  was  presented  to  or  sanctioned  hy  the  coort 

8.  D.  Kellogg  Leitch,  George  F.  Leitch  ^pd  David  H.,  the 
plaintiflb  in  the  present  suit,  were  ^either  of  them  piu1;iea  to 
the  Converse  suit  in  which  this  action  oocTUred.  This 
exception  was  made  in  an  instrument  executed  in  Octohei^ 
1850.  At  that  time,  D.  Elello^  w^B  of  the  age  of  fifteen ; 
George  F.  of  the  age  of  seven,  ^nd  Pavid  H.  of  the  (^  of 
ten  years. 

4.  The  interest  of  these  children  in  the  $35,000  was  a 
vested  estate.  Although  they  could  not  enjoy  the  fmits  dnr* 
ing  the  life  of  their  motl^er,  the  title  vested  at  oneeupon  the 
birth  of  each,  and  the  estate  in  the  infant  ^aa  a^  perfect  in 
law  as  if  there  were  no  intermediate  life  interest. 

5.  At  that  time,  the  estate  of  Daniel  Kellogg  owned  19? 
shares  of  the  Tompkins  Bank  stock,  and  ninety-nine  shi^ras 
pf  the  Syracuse  stock,  and  106  ahi^res  of  the  Onondi^  Bank 
Ktock,  of  tJie  total  value  of  $33,100,  all  of  which  were  tnma* 
ferred  by  John  Kellogg  to  Paulina  W.  Kellogg.  What 
became  of  the  remaining  twenty  shares  of  the  Tompkins 
l^nk  stock,  and  the  remaining  twenty-six  shares  of  the 
Onondaga  Bank  stock,  does  not  appear.  Whether  these 
remaining  shares  are  supposed  to  be  wpressed  also  with  the 
trust — whether  they  have  been  applied  to  the  discharge  of 
the  debts  or  other  trusts  of  the  estate,  or  whether 
they    have    been    squandered,    does    not    appear.      The 


1872.]  Lbitch  et  al.  v.  Wxllr  et  aL  ^9 

Opinioii  of  the  Ooouaiaalon,  per  HujtPi  CI 

aggr^ato  y^lue  oS  1^e9e  stocks  was  $S|1O0  more  than 
tliQ  afiaoant  of  the  oiigiaal  (r^t.  By  Mr.  KeUogg'f 
will  a  trust  was  created,  but  n^  particolar  prop^y  waa  apprc^ 
priated  for  Its  satisfaotioa.  The  interest  on  tbe  same,  pvem 
at  seveoL  per  cent,  was  to  be  paid  to  Hnk  Leitok^  |1,7$Q. 
These  stocks  ought  yield  more  or  might  yield  less,  or  wgh( 
be  lost  by  failure  of  the  ba&ks^  still  the  full  sum  of  $1>7M 
must  be  paid  annually  to  Kra.  Leitoh  or  to  her  children.  { 
doubt  not  that,  by  the  Ibnnal  consent  of  lifrs.  liOitch,  o^xt^m 
property  might  be  set  apart  and  appropriated  by  the  e^eon- 
tors  to  ^e  satisfsiction  of  the  trust  (  Wood  v.  Wood,  5  Paig% 
596.)  Surely  no  such  appropriation  could  he  made  by  the 
executors  without  her  consent,  which  should  have  the  effect 
to  releaj^e  the  residue  of  the  estate  from  its  liability  to  perform 
the  trust.  I  do  not  find  any  eyidenoe  in  the  case  that  Mra. 
Leitch  consented  to  accept  these  stocks  for  that  purpose.  The 
Converse  suit  was  settled  and  was  discontinued — Mrs.  LeitobHl 
attorney  assenting.  This  was,  doubtless,  an  assent  on  her  part 
to  everything  necessarily  dependent  upon  suoh  aettlemenl^ 
What  the  terms  of  that  settlem^it  were  is  not  shown  by  tha 
ease.  Mr.  Converse  obtained  such  satisfaction  of  his  wife'i 
interest  in  the  estate  as  he  was  willing  to  accept.  There  14 
nothing  to  indicate  that  the  exception  and  declaration  of  truil^ 
referred  to  was  an  essential  part  of  the  judgment,  or  that  i% 
was  oonmiunicated  to  or  understood  by  Mrs.  Leitch.  The 
eontraxy  plainly  appears  by  the  statements  in  the  original  bil) 
filed  by  her  in  March,  1862,  and  the  supplemental  bill  flle4 
in  November,  1868.  If  there  had  been  a  failure  of  theti 
banks,  Mrs.  Leitch  would  have  still  been  entitled  to  tb< 
annual  sum  of  $1,750  from  the  estate.  Mrs.  Xeitch's  1IA| 
interest  being  at  an  end,  her  children,  who  were  minora  duriiif 
the  pendency  of  the  Converse  suit,  now  daim  the  |2S,O0Qf 
It  has  been  decided  by  the  Court  of  Appeal^,  in  £ing  x* 
Taliot  (40  N.  Y.  B.,  76),  that  it  id  a  violation  of  duty  in  n 
trustee  or  executor  to  invest  the  funds  undpr  his  control  in 
bank  stock.  If  he  assumes  to  do  so,  the  investment  is  at  hit 
jisk,  and  the  ward  or  infant  can  repudiate  it  on  reaching  bif 
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majority.  If  the  $25,000  had  been  invested  in  1858  by  the 
trustees  specifically  in  those  bank  stocks,  such  investment 
could  not  have  been  valid,  much  less  can  it  bind  the  infants 
when  it  is  a  mere  statement  that  there  is  a  setting  apart  of 
such  stocks  already  in  their  hands,  and  made  without  the 
knowledge  or  consent  of  the  infants.  An  infant's  consent 
cannot  justify  what  would  otherwise  be  illegal,  but  it  certainly 
cannot  relieve  an  illegallity  that  there  is  no  pretense  of  such 
consent.  (Hill  on  Trustees,  382  [585]).  The  form  of  pro- 
perty devised  to  infants  cannot  be  changed  even  by  legislative 
authority,  although  the  same  trusts  are  impressed  upon  the 
property,  in  its  changed  form,  as  originally  existed.  {Smith  v. 
jBrcnon,  35  N.  Y.,  83.) 

It  is  my  judgment  that  there  was  never  a  legal  appropria- 
tion of  the  stocks  in  question  to  the  satisfaction  of  this  trust. 
They  remained  in  the  hands  of  the  executors  as  assets  in  their 
charge. 

There  has  been  no  acceptance  by  the  plaintiffs,  nor  any 
assent  by  them  to  the  appropriation  by  the  executors  of  these 
stocks  to  the  satisfaction  of  the  trust,  until  after  the  defend- 
ants' rights  had  attached.  Kew  interests  and  new  parties 
having  intervened,  the  situation  of  the  property  at  the  time 
of  such  intervention  must  determine  the  rights  of  all  who 
daim  to  be  interested  in  it. 

By  the  judgment  upon  the  report  of  the  referee  in  the  suit 
of  D.  Kellogg  Leitoh  et  al.  v.  John  Kellogg  and  PatUina 
Kellogg^  dated  July  22,  1864,  it  was  adjudged  that  the  stocks 
in  question  were  impressed  with  the  trust  in  favor  of 
Mrs.  Kellogg  and  her  children,  and  that  the  transfer  to 
Paulina  Kellogg  was  void  ;  that  Mrs.  Leitch  and  her  children 
were  entitled  to  all  the  dividends  previously  made  upon  the 
stocks.  By  the  original  complaint  made  in  that  suit,  veri- 
fied March  12, 1862,  it  was  charged  that  John  Kellogg  had 
received  into  his  individual  possession  300  shares  of  the  capital 
Btock  of  the  Bank  of  Syracuse,  value  $100  per  share ;  100 
shares  of  Onondaga  Co.  Bank,  value  fifty  dollars  a  share ; 
1,200  shares  of  Auburn  Bank ;  127  shares  of  the  Tompkins 
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County  Bank ;  that  from  time  to  time  he  made  transfers  to 
his  wife  which  were  fraudulent.  It  is  alleged  that  the  Tomp- 
kins Bank  stock  was  set  apart  as  a  trust  fund  in  favor  of  Mrs. 
Kellogg  and  her  children.  Nothing  was  said  in  the  complaint 
about  the  stock  in  the  Bank  of  Syracuse. 

Unlike  trustees,  who  must  act  unitedly,  one  executor  may 
effectually  bind  or  dispose  of  the  assets  of  the  estate  by  his 
single  act.  (Hill  on  Trustees,  306  [466]  ;  2  Wms.  Exrs., 
620.) 

The  stocks  in  question  were  transferred  by  John  Kellogg  to 
Paulina  W.  Kellogg.  By  her  they  were  transferred  to  the 
defendants,  who  advanced  their  money  on  the  faith  of  the 
security,  without  knowledge  that  John  Kellogg  was  executor, 
that  Paulina  was  his  wife,  that  there  was  any  litigation  or  ques- 
tion from  any  source  respecting  it.  Ordinarily  this  would 
give  the  defendants  a  right  to  hold  the  stocks  to  the  amount 
of  their  advance.  The  executor  has  the  right  to  sell  and 
transfer,  and  one  who  buys  of  him  in  good  faith,  and  pays  in 
money  the  price  agreed  upon,  is  not  responsible  for  the  appli- 
cation of  the  purchase-money.  (Authorities  supra.)  The 
same  rule  applies  to  one  who  loans  money  on  the  security 
of  the  property.  {McNeil  v.  Tenth  National  Bank^  46  N". 
Y.  E.,  325.) 

It  is  said  that  the  commencement  of  the  suit  in  December, 
1861,  by  Mrs.  Leitch  and  her  children,  was  notice  to  all  the 
world,  the  defendants  included,  of  the  claims  of  the  plaintiffs 
upon  this  stock  ob  cestuis  qiie  trust ;  that  in  the  theory  of 
law  the  defendants  bought  with  notice  of  all  the  facts,  and 
stand  in  the  same  position  as  if  they  had  received  actual  notice 
of  them.  If  I  am  right  in  my  opinion,  that  these  stocks  were 
not  specifically  subject  to  a  trust,  this  question  does  not  arise. 

It  would  then  be  the  case  of  property  held  by  an  executor, 
and  a  claim  for  a  legacy  or  a  debt  against  the  estate  generally. 
This  does  not  prevent  a  transfer  of  any  portion  of  the  estate 
to  one  aware  of  these  facts.  If  it  exists  in  the  case,  the  ques- 
tion of  lis  pendens  is  an  embarrassing  one. 

There  is  no  doubt  of  the  general  rule,  that  a  purchase  j?<»i- 
SicKELs — Vol,  III,      '^6 
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d^nU  lite  doea  not  vary  the  rights  of  the  plaintiff  in  the  suit, 
who  is  not  to  receive  any  prejudice  in  the  snit  from  the  alien- 
aiion,  and  thatf  although  he  pays  his  money  in  good  faith, 
the  purchaser  is  bound  by  the  judgment  in  the  suit.  The 
statute  of  this  State  makes  a  material  alteration  of  this  rule 
in  regard  to  real  estate,  by  enacting  that  the  pendency  of  a 
suit  is  not  notice  to  a  stranger  until  the  notice  of  lispencfeM 
is  actually  filed  in  the  clerk's  office  of  the  county  where  the 
land  is  situated,  and  that,  as  to  one  having  no  actual  notice^ 
he  may,  in  good  Mth,  and  for  a  good  consideration,  acquire  a 
good  title,  until  such  notice  is  filed.  (Code)  §  132.) 
^his  relaxation  of  a  rigorou9  rule  applies  to  real  estate  only, 
and,  as  to  personal  property,  the  rule  remains  as  at  the  com- 
mon law.  It  is  conceded  to  be  a  harsh  rule,  and  one  that 
sometimes  operates  unjustly.  It  was  based,  no  doubt,  upon 
the  theory  that  the  register's  office,  like  the  recording  offioe 
now,  was  open  to  examination,  and  that  the  proper  attention, 
in  looking  there,  would  protect  the  purchaser  from  injurjT;^ 
I  Hence  it  was  established,  as  a  part  of  the  rule,  that  for  this 

purpose  a  suit  was  not  to  be  deemed  as  commenced  until  the 
biU  was  actually  filed.  A  subpoena  was  the  actual  commence- 
ment of  the  proceeding,  but ,  for  the  purpose  of  charging  one 
not  a  party  to  the  suit  with  notice  of  the  proceeding,  the  suit 
was  deemed  to  have  been  a  suit  commenced  only  from  the 
time  of  the  bill  filed.  Thus  in  Murray  v.  Ballot  (1  Jdms. 
Ch.,  566),  cited  in  the  opinion  below,  Chancellor  Kent  says : 
^^  Admitting  that  BaUou  had  no  knowledge,  in  fact,  of  the  suit 
of  Mrs.  Cfre&n  against  Wintdr^  he  is  nevertheless  cfaaif^eablo 
with  legal  or  constractive  notice,  so  as  to  render  his  purehaaie 
subject  to  the  event  pf  that  suit.  The  established  rule  is,  that 
a  lUpendenSy  duly  prosecuted,  and  not  collusive,  is  notice  to 
a  purchaser,  so  as  to  affect  and  bind  his  interest  by  the  decree ; 
and  the  lisjpendene  begins  from  the  service  of  the  sabpoena 
after  the  biU  is  filed. 

The  chancellor  says,  this  is  no  more  than  an  adoption  of 
the  rule  of  the  common  law,  where,  if  the  detendaat  aliena 
after  pendency  of  tlie  writ,  the  judgment  i^  the  real  action 
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will  ov^-reach  Buch  alienation.  It  wa9  one  of  the  ordiaanoea 
of  liOrd  Baoon^  he  aays,  laid  down  for  the  bett^r  adminifitra^ 
tion  of  JH3tice  in  the  Court  of  Obancery,  that  '^  no  decree 
bindeth  any  that  cometh  in  honajide  by  eonveyanee  from  the 
defendant  before  the  bill  exhibited,  and  bo  made  no  party, 
neither  by  bill  nor  order ;  but  where  be  comes  mpeiidenU  Ute^ 
and  while  the  suit  is  in  fiill  proseeution,  and  without  any  oolor 
of  allowance  or  {nivity  of  the  court,  then  regularly  the  decree 
bindeth."  (Bacon's  Works,  vol.  4,  p.  611.)  This  the  Chan- 
cellor declares  to  be  the  rule,  and  it  makes  the  liability  of  the 
purchaser  to  depend  upon  the  &ct  that  the  bill  has  been  eischilh 
ited  previously  to  the  purchaser.  The  case  of  Oidpeppm'  v. 
Atutin  (2  Gas.  in  Ch.,  116)  is  cited  in  the  same  book,  where 
a  testator  had  conveyed  his  lands  to  an  executor,  in  fee,  to 
pay  his  debts,  and  the  defendant  purchased  of  the  trustee  for 
a  valuable  consideration.  The  heir  filed  his  bill  to  have  the 
land,  on  the  ground  that  it  was  not  needed  to  pay  debta^ 
The  defendant  lost  his  purchase,  having  purchased  and  paid 
on  the  same  day  the  bill  was  exhibited.  (1  Johns.  Ch,,  678.) 
In  the  same  opinion  are  dted :  JTie  Sishxyp  of  Winchester  v. 
Paine  (11  Ves.,  194) ;  Preston  v.  TMin  (1  Vem.,  286) ;  Anon. 
(1  id.,  318) ;  Selfy.  Madox  (id.,  459) ;  FmoK  v.  Nemnhim,  (2 
id.,  216) ;  in  each  of  which  it  appears  that  the  bill  had  actually 
been  filed  before  the  purchase  was  made. 

In  Hayden  v.  BucMin  (9  Paige  B.,  613),  the  chancellor 
says:  ^^The  only  question,  therefore,  for  consideration  is, 
whether  the  mere  issuing  of  the  subpoena  is  to  be  deemed  a 
lie  pendens  in  this  court,  so  as  to  affect  the  validity  of  a  trana* 
fer  of  the  subject-matter  of  the  litigation  here  as  a  purchaser 
pendente  liteJ^  It  was  held  that  it  was  not  There  the  trana^ 
fer  had  been  made  intermediate  the  issuing  of  the  subpcena 
and  its  service.  (See  also  Hophins  v,  MoLaarenj  4  Gowen  H.^ 
667.) 

By  the  statute,  4  Anne  (cited  Hayden  v.  BucJdin^  sitpra)^ 
it  was  enacted  that  no  subpcena  should  be  issued  until  bill 
filed,  save  in  excepted  cases.  In  other  words,  the  filing  of 
the  bill  was  the  commencement  of  the  suit.    Such  was,  for  9k 
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loDg  period  of  time,  the  practice  in  this  State,  until  the  adop- 
tion of  the  new  system  of  pi-actice  in  1848.  (1  Barb.  Ch. 
Practice,  1.)  Under  this  practice,  the  rule  was  uniform  that 
where  a  bill  was  filed  and  a  subpoena  served  the  suit  was 
deemed  to  be  commenced,  and  any  subsequent  acquisition  of 
interest  was  subject  to  the  decree  to  be  obtained  therein. 

The  rule  that  might  be  inferred  from  the  expressions  in 
some  of  the  cases,  that  after  bill  was  filed  the  commence- 
ment of  the  suit  related  back  to  the  issuing  of  the  subpoena, 
has  not,  for  the  purpose  we  are  considering,  been  adopted  as 
the  rule  in  this  State.  It  would  be  hard,  indeed,  where  one 
honestly  purchased  and  fully  paid,  there  being  no  lis  pendens, 
that  a  subsequent  act,  to  which  he  is  not  consenting  and  of 
which  he  had  no  knowledge,  should  create  a  lis  pendens  retro- 
actively, and  thereby  a  purchase  become  invalid  which  was 
perfectly  valid  when  made.  It  would  be  hard  not  only,  but 
in  violation  of  just  principle. 

By  the  practice  in  existence  in  this  State,  when  the  action 
of  Mrs.  Leitch  against.  John  Kellogg  was  commenced,  it  was 
not  required  that  the  complaint  should  be  filed,  nor  even 
served,  at  the  commencement  of  the  action.  The  suit  might 
be  commenced  by  summons  alone  served  upon  the  defendants, 
or  by  summons  and  complaint  served  upon  the  defendants. 

In  neither  case  was  it  required  by  law  or  by  any  rule  of 
court  that  the  complaint  should  be  filed  at  the  commencement 
of  the  suit.  (Code,  §§  127,  128,  130,  as  amended  in  1849.) 
When  the  judgment  roll  was  made  up  and  filed,  it  was  required 
that  the  complaint  should  be  therein  incorporated  as  a  part 
of  the  record.  (Code,  §  281.)  This  was  indispensable  to 
the  making  up  of  the  record.  By  section  416,  pleadings  are 
required  to  be  filed  in  ten  days  after  service,  or  the  opposite 
party  might  compel  such  filing  on  pain  of  its  abandonment ; 
this  section  was  not  imperative.  If  not  filed,  the  opposite 
party  (^ould  compel  it  to  be  done,  or  that  the  pleadings  should 
be  abandoned.  As  a  matter  of  fact  in  practice,  I  believe  the 
complaint  was  seldom  filed  or  appeared  in  any  other  place  than 
the  judgment  roll. 
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This  practice  and  the  rule  of  lis  pendens,  by  which  a  pur- 
chaser is  bonnd  from  the  filing  of  the  bill,  must  be  adapted 
to  each  other.  A  summons  issued  and  served,  and  a  com- 
plaint filed  in  the  clerk^s  office,  by  the  examination  of  which 
a  purchaser  can  ascertain  that  a  claim  is  made  upon  the  pro- 
perty which  he  intends  to  purchase,  are  necessary  under  the 
present  practice  to  bind  a  purchaser  pendente  lite.  In  other 
words,  to  create  the  lis  pendens,  which  will  bind  a  purchaser 
to  the  judgment  in  such  suit,  there  must  be  a  first  process,  and 
a  bill  or  complaint  on  file  in  which  the  claim  upon  the  pro- 
perty is  set  forth. 

So  far  as  the  case  we  are  now  considering  shows,  no  com- 
plaint in  the  suit  of  Mrs.  Leitch  v.  John  Kellogg  was  ever 
filed  until  the  judgment  roll  was  filed. 

This  could  not  have  been  earlier  than  July,  1864,  as  the 
report  of  the  referee,  on  which  it  is  based,  bears  date  of  that 
time.  The  several  advances  and  purchases  upon  the  stocks 
in  question  were  made  by  the  defendants  prior  to  that  time, 
to  wit,  in  May,  1862,  and  in  March,  1864,  respectively.  My 
conclusion  is  that  the  rights  of  the  defendants  are  not  affected 
by  the  proceedings  or  by  the  judgment  in  that  action. 

By  the  instruments  executed  to  the  defendants  by  Mrs. 
Kellogg,  the  legal  title  to  the  stocks  was  transferred. 

"  For  value  received,  I  do  hereby  transfer,  sell  and  assign 
unto  the  American  Express  Company,"  passes  the  legal  title, 
although  there  be  no  transfer  on  the  books  of  the  bank. 
These  are  the  apt  words  for  a  conveyance  inpresenH.  The 
record  at  the  bank  is  a  formality  which  may  make  question 
with  the  bank,  but  is  not  important  as  between  the  vendor 
and  the  vendee. 

The  legal  title  is  perfect  without  it.  {Kortright  v.  Gom. 
Bk.,  Buff,,  22  Wend.,  348 ;  Bank  of  Utica  v.  SmaUey,  2 
Cowen  E.,  770 ;  The  Bank  of  Attica  v.  The  N.  <&  T  Bh, 
20  K  T.  R,  50;  OHhert  v.  Mamcliester,  I.  M.  0.,  11  Wend., 
626 ;  see  also  McNieL  v  Tenth  National  Bk.,  sup.,  where  all 
the  authorities  are  reviewed.) 

The  transfer  by  John  Kellogg  to  Paulina,  his  wife,  was  a 
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complefte  and  executed  contract.  In  any  controversy  invol- 
ving an  attack  on  this  transfer  it  cannot  be  Bald  that  thii 
transfer  was  absolutely  void.  It  gave  her  the  absolute 
possession  and  tibe  legd  title.  It  justified  an  action  by  hei^ 
against  anyone  who  should  interfere  with  that  possiesBion. 
{Savage  v.  (Plleily  44  N.  T.,  298 ;  Bumiv.  Johnson^  id.,  27), 
and  a  transfer  to  any  one  making  a  lawful  purchase  thereofl 
If  there  should  be  any  question  on  this  point,  the  defendant'a 
claitn  under  the  transfer  and  pledge  of  the  same  eeitifi^Metf 
from  John  Kellogg  himself,  which  is  in  evidence  as  a  part  of 
their  title,  would  attach. 

If  the  transfer  to  his  wife  is  invalid,  the  title  remains  in 
him,  and  transfer  from  him  to  a  bona  fide  purchaser  is  good 
upon  the  principles  heretofore  discussed. 

I  think  there  should  be  a  new  trial. 

Eabl,  0.  The  stocks  in  question  do  not  appear  to  have 
belonged  to  Daniel  ReDogg  in  his  lifetime.  They  belonged 
to  Greoirge  F.  Leitch,  who  transferred  them  to  the  executoi^  in 
1847  and  1849.  In  May,  1850,  the  executors  were  ordered 
to  transfer  all  the  assets  of  the  estate  of  Daniel  Kellogg  V> 
Leavenworth,  who  was  appointed  receiver.  In  October  of 
the  same  year  they  did  transfer  all  the  assets  to  the  receiver, 
excepting  and  reserving  a  certain  fnnd  of  $25,000,  consisting 
of  shares  of  capital  stock  in  the  Tompkins  County  Bank, 
amounting  to  $12,700,  and  shares  of  capital  stock  in  the  Bank 
of  Syracnse,  amounting  to  $7,300,  and  shares  of  capital  stock 
in  the  Onondaga  County  Bank,  amounting  to  $5,000,  making 
the  sum  of  $25,000,  which  Aind  they  declared  to  have  been  set 
apart,  designated  and  appropriated  by  the  executors,  as  and  for 
the  sum  of  $25,000  given  to  them  in  and  by  the  will  of  Daniel 
Kellogg,  deceased,  in  trust  for  Hrs.  Leitch  and  her  children. 
The  stocks  of  the  two  banks  first  named  only  are  in  contro- 
versy in  this  action. 

The  will  contained  no  direction  as^  to  the  investment  of  tlie 
fund  of  $25,000,  and  hence  the  trustees  were  bound  to  invest 
it  in  such  securities  as  were  authorized  by  law,  and  they  had 
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no  right  to  invest  it  in  bank  stocks.  {Diven  v.  Zee^  86  TT.  Y., 
«02 ;  Mng  v.  Talhoty  40  id.,  76.)  This  investment  was  wholly 
inoperative  as  to  the  cestuis  que  trust,  nnless  they  assented  to 
or  adopted  it.  It  does  not  appear  that  they  ever  asdented  to 
or  adopted  it,  or  acqniesced  in  it  nntil  they  served  theii*  sup- 
plemental complaint  in  the  action  against  John  Kellogg  and 
wife ;  and  they  never  received  the  dividends  npon  the  stock. 

The  legal  title  to  the  stocks  was  in  tlie  tmstees,  and  they 
conld  sell  and  transfer  them  so  as  to  give  a  perfect  title  to  a 
purchaser  taking  them  for  value  and  without  notice  of  the 
trust.  (Story's  Eq.  Jur.,  §§  9T7, 1,264 ;  Olvoer  v.  Piatt,  8  How. 
TT.  S.  R.,  333.)  A  purchaser  from  a  trustee,  with  knowledge 
of  the  trust,  takes  the  property  purchased  charged  with  the 
same  trust. 

In  1858,  John  Kellogg,  the  surviving  executor  and  trustee, 
transferred  these  stocks  to  his  wife,  and  certfiicates  of  stock 
were  then  issued  to  her  by  the  two  banks,  and  thereafter  tbe 
stocks  stood  in  her  name  upon  the  books  of  the  banks.  This 
transfer  was  valid  as  against  John  Kellogg,  and  gave  his  wife, 
as  against  him,  good  title  to  the  stocks.  He  surrendered  his 
certificates  of  stock  and  caused  the  bank  to  issue  certificates 
to  her,  and  this  transfer  was  as  valid,  as  against  him,  as  if  ho 
had  gone  to  (lie  banks  and  paid  his  money  for  the  stocks  and 
had  the  certificates  madb  out  in  her  name  and  given  to  her. 
As,  however,  she  paid  no  value  for  tlie  stocky  and  took  iSiem 
with  either  actual  or  constructive  notice  of  the  trust,  she  tbok 
and  held  them  subject  to  the  equities  of  the  oestuis  que  triiit. 

After  the  certificates  were  given  to  her,  she  gave  a  blank 
transfer,  with  blank  power  of  attorney,  to  her  husband,  and  on 
the  30th  day  of  May,  1862,  he  pledged'  the  stock  of  the  Bank 
of  Syracuse,  and  on  the  25th  day  of  March,  1B64,  Ibe  stock 
of  t!ie  Tompkins  County  Bank,  to  the  American  IhcpTeiMi 
Company,  to  secure  loans  made  to  him  at  the  two  dates. 
These  pledges  were  perfectly  good  as  against  John  Kellogg 
and  his  wife,  and  they  were  valid  against  the  plaintifl^,  unless 
the  express  company  can  in  some  way  be  charged  with  notice 
of  the  trust.    The  express  company  had  the  same  right  to 
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take  the  stocks  in  pledge,  and,  to  the  extent  of  its  interest  as 
pledgee,  wiU  be  as  thoroughly  protected,  as  if  it  had  purchased 
them  for  value  and  without  notice. 

If  it  had  thus  purchased  them,  it  would  have  taken  the 
absolute  legal  and  equitable  title  to  them,  although  they  were 
not  transferred  on  the  books  of  the  bank.  {Kortright  v. 
Cormnercial  Bank  of  Buffalo^  22  Wend.,  362 ;  McNeil  v. 
Tenth  Nati/yiidL  Bank,  46  N.  T.,  325.) 

There  is  no  pretence  that  the  express  company,  at  the  time 
of  either  of  the  loans,  had  any  actual  notice  of  the  trust ;  but 
it  is  claimed  that  it  had  constructive  notice  by  the  pendency 
of  the  suit  of  Mrs.  Leitch  and  these  plaintiffs  against  John 
Kellogg  and  his  wife. 

That  suit  resulted  in  a  judgment  in  favor  of  the  plaintiffs 
therein,  declaring  their  interests  in  and  title  to  the  stodu  in 
question.  It  is  a  rule  in  equity,  long  established  and  acted 
on,  that  a  purchase  made  of  property  actually  in  litigation 
jpenderUe  liUy  although  for  a  valuable  consideration  and  with- 
out any  express  or  implied  notice,  affects  the  purchaser  in  the 
same  manner  as  if  he  had  such  notice,  and  he  will  accordingly 
be  bound  by  the  judgment  or  decree  in  the  suit. 

This  rule  is  said  to  rest  upon  the  presumption'  that  every 
man  is  attentive  to  what  passes  in  the  courts  of  justice  of  the 
State  or  sovereignty  where  he  resides,  and  to  be  founded 
upon  public  policy ;  for  otherwise  alienations  and  trans- 
fers of  title  made  during  the  pendency  of  a  suit  might 
defeat  its  whole  purpose,  and  there  would  be  no  end  to  liti- 
gation. (Story^s  Eq.  Jur.,  §§  405,  406 ;  Murray  v.  BaUou,  1 
John.  Ch.,  566 ;  Murray  v.  LyUbum,  2  John.  Ch.,  441 ;  Oreen 
V.  Slayter,  4  John.  Ch.,  38 ;  Hopkins  v.  McLaren,  4  Cow., 
667;  Murray  v.  BUstchfordy  1  Wend.,  583;  Jaekson  v. 
Andrews,  7  Wend.,  152 ;  Pa/rke  v.  Jackson,  11  Wend.,  442 ; 
Griffith  V.  Oriffith,  1  Hoff.  Ch.,  153 ;  Jackson  v.  Losee,  4 
Sand.  Ch.,  381 ;  White  v.  Carpenter,  2  Paige,  217,  252 ; 
Hayden  v.  BucJdvn,  9  Paige,  572 ;  Comyn's  Digest  Chan- 
cery, "lis  Pendens.") 

It  will  be  seen  by  an  examination  of  the  cases  cited  that 
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the  rule  has  always  been  considered  a  very  hard  one  in  its 
application  to  bona  fide  purchasers  for  value,  and  it  has  only 
been  tolerated  by  learned  judges  from  a  supposed  necessity. 
Chancellor  Walwobth,  in  Hayden  v.  Buckling  said :  "  This 
common-law  rule  of  requiring  purchasers,  at  their  peril,  to 
take  notice  of  the  pendency  of  suits  in  courts  of  justice  for  the 
recovery  of  the  property  they  are  about  to  purchase,  although 
it  is  really  impossible  that  they  should  actually  know  that 
such  suits  have  been  commenced,  has  always  been  considered 
a  hard  rule,  and  is  by  no  means  a  favorite  with  the  Court  of 
Chancery."  'TThis  rule  has  most  frequently  been  applied  to 
purchasers  of  an  interest  in  real  estate,  and  very  rarely,  so  far 
as  I  can  learn  from  reported  cases,  to  purchasers  of  personal 
property.  As  to  real  estate,  it  has  long  since  been  abrogated 
by  statute  in  this  State,  unless  a  lis  pendens  has  been  filed  in 
the  proper  clerk's  office.  As  to  personal  property,  in  this  age 
and  country  of  great  enterprise  and  rapid-  circulation  of 
such  property,  it  is  capable  of  working  more  mischief  than 
good,  and  can  hardly  claim  to  be  founded  on  necessity  or  pub- 
lic policy.  By  injunctions  and  receivera,  transfers  of  the  sub- 
ject of  an  action  can  be  prevented  during  its  pendency ;  and 
since  parties  can  be  examined  as  witnesses,  actual  notice,  when 
it  exists,  of  the  action  or  outstanding  equities  can  more  readily 
be  shown  than  formerly.  But  the  rule  has  existed  for  centu- 
ries, and  we  cannot  dispense  with  it  in  a  case  where  it  is  &irly 
applicable.  As  it  is,  however,  a  hard  rule,  and  not  a 
favorite  with  the  courts,  a  party  claiming  the  bei>efit  of  it 
must  clearly  bring  his  case  within  it ;  and  it  is  said  that  if  he 
makes  a  slip  in  his  proceedings  the  court  will  not  assist  him 
to  rectify  the  mistak^  (3  Sugden  on  Vendors,  460;  Sor- 
reU  V.  Carpenter,  2  P.  Wms.,  482.) 

When  must  a  suit,  within  the  meaning  of  the  rule,  be 
deemed  pending  i  I  answer,  not  until  the  summons  has  been 
served,  and  the  complaint  filed.  {Hoyden  v.  BueJcUny  9  Paige, 
612,  514.)  In  chancery,  the  subpoena  performed  the  office 
of  a  summons  under  our  present  practice ;  and  prior  to  the 
statute  of  Anne  (4  Anne,  ch.  16,  §  22),  the  subpceoa  was 
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issned  before  the  bill  was  required  to  be  filed,  and  the  suit,  as 
against  the  defendant  himself,  was  then  considered  as  com- 
menced from  the  date  of  the  subpoena.  But  after  that  statute 
the  bill  was  required  to  be  first  filed,  and  for  many  purposes 
the  suit  was  deemed  to  be  commenced  from  the  filing  of  the 
bill.  {Sayden  v.  BuokHfiy  1  Barb.  Oh.  Pr.,  83,  supra;  WM 
T.  PM,  1  Paige,  564.) 

There  could  not,  however,  be  a  lis  pendens^  so  as  to  bind 
flitrangers  to  the  suit,  until  both  the  bill  was  filed  and  the 
Bubpoena  served,  and  such  has  been  the  uniform  holding  of  the 
courts  since  that  time.  It  has  sometimes  been  said,  and  it  is  now 
claimed  by  the  learned  counsel  for  the  plaintifis,  that  when 
a  suit  in  chancery  was  commenced  by  the  issuing  and  service 
of  a  subpoena,  the  bill  being  filed  afterwards,  the  lis  pendens 
was  not  complete  until  the  bill  was  filed,  but  that  then  it 
related  back  and  dated  from  the  service  of  the  subpoena. 
This  daim  has  its  sole  foundation,  so  far  as  I  have  been  able 
to  learn,  upon  an  anonymous  case  decided  in  1685,  before  the 
statute  of  Anne^  and  reported  in  1  Vernon,  319.  The  whole 
of  that  case  as  reported  is  as  follows : 

'^  That  a  subpoena  served,  bill  filed  is  a  ^  pendens  against 
all  persons ;  but  the  service  of  a  subpoena  without  a  bill  being 
actually  filed  makes  no  lis  pendens;  but  the  bill  being  filed, 
the  Us  pendens  comes  from  the  service  of  the  subpoena,  though 
it  be  not  returnable  till  the  next  term,  and  though  the  party 
lives  never  so  remote ;  otherwise  a  man,  upon  the  service  of  a 
subpoena,  might  alien  his  lands  and  prevent  the  justice  of  the 
court ;  but  that  being  by  the  counsel  observed  to  be  a  hard 
fiction  in  equity  to  bind  purchasers,  it  was  proposed  that 
some  course  might  be  taken  by  having  some  public  reooid 
or  calendar  kept,  whereunto  purchasers  might  have  resort, 
and  see  what  lands  are  in  demand  in  this  court,  as  they  may 
at  law  in  cases  of  fines.  Curia  advisare  vuUJ^  I  am  unable 
to  see  that  anything  was  decided  by  this  case,  but  the  ques- 
tion was  held  for  further  consideration;  and  yet  this  case 
has  been  cited  by  some  elementary  writers  and  by  some 
judges,  as  establishing  the  rule  as  claimed.    But  there  is  no 
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reported  case  which  I  have  been  able  to  find,  since  that  one, 
which  lays  down  the  role  as  claimed. 

Suits  in  equity  may  now  be  commenced  by  the  service  ci 
the  summons  alone ;  but  it  would  be  quite  monstrous  to  hold 
that  the  suit  shall  be  deemed  pending  from  the  time  of  such 
service,  so  as  to  be  '^  constructive  notice  "  to  all  the  people 
of  the  State  of  its  pendency.  No  record  is  kept  of  the  isso- 
iug  of  the  summons,  and  it  is  not  required  to  be  filed.  It 
may  be  issued  by  auy  one  of  several  thousand  lawyers  in  the 
State,  or  by  any  one  of  several  hundred  thousand  persons  in 
the  State  competent  to  be  plaintiffi  in  a  suit,  and  it  might 
not  be  possible  for  a  stranger  to  the  suit,  by  any  degree  of 
diligence,  to  learn  that  it  had  been  issued  or  served;  and  if 
he  did  perchance  learn  of  it,  it  would  give  him  no  notice 
whatever  of  the  subject-matter  of  the  litigation.  If,  there- 
fore, the  mere  service  of  a  summons  should  he  slIzs  perhdens^ 
so  as  to  bind  strangers,  it  would  introduce  great  uncertainty 
and  embarrassment  into  transactions  in  reference  to  personal 
property,  provided  the  rule  of  lis  pendens  were  extended  ae 
broadly  as  claimed  for  the  plaintiffs  in  this  case.  I  therefore 
hold  that  there  is  no  lis  pendens,  so  as  to  give  constructive 
notice  to  strangers,  until  a  summons  has  been  served,  and  a 
complaint,  distinctly  stating  the  subject  of  the  litigation  anil 
specifying  the  claim  made,  has  been  filed  in  the  proper  clerk's 
office.  The  rule  as  thus  stated  is  sufficiently  hard  and  unrea- 
sonable. 

We  come,  then,  to  the  inquiry  in  this  case,  as  to  when  the 
suit  of  Mrs.  Leitch  and  others  against  John  Kellogg  and 
wife  was  pending,  within  this  rule. 

The  summons  in  that  suit  was  sorted  December  4,  1861, 
and  there  is  no  proof  that  either  the  original  or  supplemental 
complaint  was  filed  before  the  judgment  was  entered,  Sep- 
tember 12,  1864.  They  may  both  have  been  filed  before, 
and  it  is  quite  probable  that  at  least  the  supplemental  com- 
plaint was  filed  before.  But  they  may  not  have  been,  and 
there  is  no  proof  upon  the  subject.  The  stock  of  the  Bank 
of  Syracuse  was  pledged  May  30, 1862,  and  the  stock  of  the 
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Tompkins  County  Bank  March  25,  1864,  both  before  the 
8uit,  as  I  hold  the  rule  to  be,  was  pending  so  as  to  give  con- 
structive notice.  It  is  claimed,  on  the  part  of  the  plaintiffs, 
that  this  defect  in  their  proof  was  not  pointed  out  on  the 
trial.  It  was  not  necessary  for  the  defendant  to  do  this.  It 
was  incumbent  on  the  plaintiff  to  show  actual  or  constructive 
notice  of  their  equities  to  the  defendant.  If  they  relied 
upon  this  constructive  notice,  they  should  have  shown  that 
the  complaint  was  filed  before  the  stocks  were  pledged.  It 
does  not  appear  that  the  plaintiffs  claimed  that  the  complaint 
was  filed  before  the  pledge  of  the  stocks,  and  it  may  be  that 
they  relied  upon  the  literal  pendency  of  the  action,  by  the 
simple  service  of  the  summons,  to  give  the  constructive  notice. 
When  the  judgment  roll,  in  that  action,  was  offered  in  evi- 
dence, the  defendant  objected,  on  the  ground  that  it  was  not 
a  party  to  the  action,  and  had  no  notice  thereof,  and  that  it 
was  not,  therefore,  bound  by  the  adjudication  therein ;  and 
there  was  a  distinct  exception  to  the  findings  of  law  by  the 
court,  that  the  express  company  was  concluded  by  the  judg- 
ment in  that  a<5tion,  because  they  took  the  stocks  in  pledge 
during  its  pendency.  Hence  the  question  is  properly  before 
us,  and  we  must  hold  that  the  express  company  was  not,  upon 
the  proof  produced  at  the  trial,  charged  with  notice  of  the 
pendency  of  that  action,  or  of  the  equitable  claims  of  the 
plaintiffs  to  the  stocks  in  question. 

The  certificate  of  the  stock  of  the  Bank  of  Syracuse  bore 
date  August  2,  1858,  and  was  pledged  May  30,  1862,  long 
before  there  can  be  any  pretence  that  the  supplemental  com- 
plaint was  filed.  The  original  complaint  does  not  contain 
sufficient  allegations  to  show  that  this  stock  was  in  any  way 
set  apart  as  a  portion  of  the  trust  fund  of  $25,000,  or  that 
the  plaintiffs  in  that  action  had  any  equitable  claim  thereto. 
Hence,  as  to  this  stock,  for  this  reason  also,  there  was  no  lis 
pendens  as  to  the  express  company  at  the  time  it  took  the  same 
in  pledge. 

But  I  have  a  still  broader  ground,  unaffected  by  any  form 
of  pleading  or  defect  in  proof,  upon  which  I  must  also  base 
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mj  conclasion  adverse  to  the  plaintiffs.  Stocks  are  articles 
of  commerce,  and  the  dealings  in  them  every  business  day  of 
the  year  far  surpass  in  value  the  dealings  in  any  other  species 
of  personal  property.  They  pass  from  hand  to  hand  in  com-  , 
mercial  transactions,  like  negotiable  notes  or  bills  of  exchange. 
They  are  sold  and  pledged,  and  in  many  ways  form  the 
basis  of  credit. 

Since  the  decision  of  the  case  of  J[/biV<?^  v.  Tenth  NaMonal 
Bank,  above  cited,  certificates  of  stock,  with  blank  assign- 
ments and  powers  of  attorney  attached,  must  be  nearly  as 
^negotiable  as  commerciat  paper.  The  doctrine  of  construc- 
tive notice  by  Us  pendens  has  never  yet  been  applied  to  such 
property.  This  doctrine  must  have  its  limitations.  It  could 
not  be  applied  to  ordinary  commercial  paper,  nor  to  bills  of 
lading,  nor  to  government  or  corporate  bonds  payable  to 
bearer.  Indeed,  I  do  not  find  that  it  has  ever  been  applied, 
and  I  do  not  think  it  ought  to  be  applied,  to  any  of  the 
articles  of  ordinary  commerce.  Public  policy  does  not 
require  that  it  should  be  thus  applied.  On  the  contrary, 
its  application  to  such  property  would  work  great  mischief 
and  lead  to  great  embarrassments.  As  I  have  before  stated, 
it  has  generally  been  applied  to  real  estate,  and  but  rarely  to 
any  species  of  personal  property  j  I  have  in  mind  but  one 
case  (there  are  doubtless  others)  where  it  has  been  applied  to 
personal  property,  and  that  is  the  case  of  Murray  v.  Lylbum 
(2  Johnson's  Ch.,  441),  where  it  was  held  to  <apply  to  a  bond 
and  mortgage.  In  that  case,  the  learned  chancellor,  however, 
says :  ^^  If  he  possess  cash  as  the  proceeds  of  the  trust  estate, 
or  negotiable  paper  not  due,  or  perhaps  movable  personal 
property,  such  as  horses,  cattle,  grain,  etc.,  I  am  not  prepared 
to  say  the  rule  is  to  be  carried  so  far  as  to  affect  such  sales. 
The  safety  of  commercial  dealings  would  require  a  limitation 
of  the  rule ;  but  bonds  and  mortgages  are  not  the  subject  of 
ordinary  commerce."  And  this  language  of  the  chancellor 
is  cited  with  approval  by  Senator  Seward  in  Pwrks  v  Johnson 
(11  Wend.,  458). 

I  hsve,  therefore,  reached  the  conclusion  that  the  American 
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Express  Company  was,  at  the  time  the  stocks  were  pledged, 
unaffected  with  notice  of  plaintiffs'  equities,  and  heno^  that 
its  claim  as  pledgee  is  good  as  against  them. 

The  judgment  must  be  reversed  and  new  trial  granted, 
cost  to  abide  event. 

All  concur. 

Judgment  reversed. 


Jakes  Oalkihs,  et  al.,  Appellants,  9.  Jambs  M.    Smtth, 

Responifent. 

Where  one  member  of  a  partnerBhip,  in  order  to  pay  his  individual  debt» 
makes  his  promisHoxy  note  and  indorses  it  in  the  firm  name,  without  the 
knowledge  or  consent  of  his  copartners,  and  the  creditor  with  know- 
ledge of  the  facts  receives  the  note,  and  in  order  to  bind  tile  firm  trans- 
fers it  before  maturity  to  a  bona  fide  holder,  the  creditor  is  gnilty  of  a 
fraud  and  is  liable  therefor.  But  the  fraud  is  not  upon  the  firm ;  it  is 
only  upon  those  who  did  not  consent  to  the  indorsement  The  cause  of 
action  arising  therefrom  is  no  part  of  the  assets  of  the  firm,  although 
the  note  has  been  paid  out  of  such  assets,  and  title  thereto  does  not  pass 
by  a  general  assignment  of  all  the  property  and  effocts  of  the  firm,  nor 
is  any  interest  therein  conveyed  by  an  assignment  made  by  one  of  the 
parties  injured  of  his  right  and  interest  in  the  partnership  assets.  (Lott, 
Gh.  C,  and  Gbay,  C,  dissenting.) 

Such  a  fraud  does  not  work  a  Joint  injury  for  which  the  ii^ured  partners 
can  unite  in  a  common-law  action.  The  damage  sustained  by  each  is  iu 
proportion  to  his  interest  in  the  partnership,  and  he  must  bring  a  separate 
suit  to  recover  it    (Earl,  C.j 

Where  in  an  action  brought  by  two  plaintiffs,  they  fail  to  establish  a  Joint 
interest,  but  a  separate  cause  of  action  in  favor  of  one  of  the  plaintiflb 
is  established,  the  court  has  power,  under  §  374  of  the  Code,  to  gire  Judg- 
ment in  favor  of  the  one  and  against  the  other,  but  it  is  not  bound  so  to 
do,  and  a  Judgment  against  both  is  not  erroneous. 

(Aigued  January  10, 1872 ;  decided  May  term,  1872.) 

Appeal  from  the  jndgraent  of  the  General  Term  of  the 
Supreme  Court  in  the  eighth  judicial  district,  affirming  a  judg- 
ment in  favor  of  defendant,  entered  upon  the  decision  of  the 
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court  upon  trial  at  circuit  without  a  jurj.  The  alleged  cau8§ 
of  action  arises  out  of  the  following  facts  : 

On  the  nineteenth  day  of  April,  1861,  Charles  W.  Gran- 
nis,  James  Calkins,  Gustavus  A.  Serous  and  Kollin  Ger- 
main formed  a  copartnership,  under  the  name  of  Germain  & 
Co. 

On  the  twenty-fourth  day  of  May,  1862,  BoUin  Germain 
made  two  promissory  notes,  bearing  date  on  that  day,  pay- 
able to  the  order  of  Germain  &  Co.,  one  for  $304.90,  and  th^ 
other  for  $101.  Both  of  these  notes  were,  m  the  presenqe 
of  the  defendant,  indorsed  by  Mr.  Germain  with  the  firm 
name  of  Germain  &  Co.  The  former  note  was  then  delivered 
to  the  defendant,  as  the  administrator  of  the  estate  of  Solo- 
mon G.  Hayen,  to  pay  a  debt  which  Mr.  Germain  owed  that 
estate,  and  the  other  note  was  delivered  by  Mr.  Germain  to 
the  defendant,  as  the  executor  of  the  will  of  Ira  A.  Blos- 
som, to  pay  a  debt  which  Mr.  Germain  owed  the  estate  qi 
Mr.  Blossom. 

Both  of  these  notes  were  given  and  indorsed  without  the 
knowledge,  authority  or  consent  of  any  other  member  of  the 
firm  of  Germain  &  Co.,  but  Mr.  Germain,  ^^  when  he  indorsed 
and  delivered  the  notes  to  the  defendant,  represented  to  him 
that  he  was  authorized  to  indorse  them  in  the  firm  name, 
and  that  the  firm  was  owing  him  money  with  which  h^ 
expected  to  pay  the  notes." 

The  defendant,  before  the  maturity  of  the  notes,  indorsed 
and  negotiated  them  to  the  New  York  and  Erie  Bank,  with 
intent  to  charge  the  firm.  The  bank  discounted  the  notes 
in  the  ordinary  course  of  business,  before  maturity,  and  paid 
the  proceeds  to  the  defendant. 

The  defendant,  before  the  commencement  of  this  action, 
paid  the  amount  realized  by  him  on  the  notes  to  the  estates 
of  Messrs.  Haven  and  Blossom  respectively,  in  payment  of 
Mr.  Germain's  debts  to  those  estates. 

In  September,  1862,  the  plaintiff,  James  Calkins,  com- 
menced an  action  in  the  Superior  Court  of  Buffalo  to  dissolve 
the  copartnership  of  Germain  &  Co.,  and  close  up  its  affairs. 
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A  receiver  was  appointed  in  that  action.  The  two  notes  of 
Mr.  Germain,  indorsed  by  him  in  the  firm  name  of  Germain 
&  Co.,  were  presented  to  the  receiver.  By  order  of  the  court 
they  were  paid  out  of  the  proceeds  of  the  assets  of  the  firm. 

On  the  sixth  day  of  June,  1863,  Charles  W.  Grannis 
assigned  his  interest  in  the  property  of  the  firm  of  Grermain 
&  Co.  to  the  plaintiff  Henry  W,  Grannis. 

On  the  seventh  day  of  January,  1863,  Messrs.  Germain 
and  Scroggs  entered  into  a  written  agreement  with  the  plain- 
tiffs and  Charles  W.  Grannis,  by  which  they,  among  other 
things,  assigned  over  to  the  plaintiffs  their  interest  in  the 
property  and  effects  of  the  firm  of  Germain  &  Co. 

On  the  third  day  of  June,  1863,  the  receiver,  under  the 
order  of  the  court,  assigned  to  the  plaintiffs  the  assets  of  the 
firm  of  Germain  &  Co.  remaining  in  his  hands. 

The  court,  on  these  facts,  decided  the  plaintiff)^  were  not 
entitled  to  recover,  and  directed  judgment  for  the  defendant. 
Judgment  was  entered  accordingly. 

O,  C.  Torrance  for  the  appellants.  The  indorsement 
of  the  firm  name  by  Germain,  for  the  payment  of  his 
own  debt,  was  a  fraud  upon  the  firm.  {LivingBton,  v. 
BooseveUy  4  John.  R.,  251,  278,  289,  and  Qases  there  cited ; 
B<yyd  v.  Plumb^  7  Wend.  R.,  309.)  The  defendant  was 
not  a  bona  fide  bolder ,  for  value,  and  the  indorsement 
was  without  value  in  his  hands.'  (Dobh  v.  Hcdmi^  16  John. 
R.,  34,  38 ;  Oamsevoort  v.  Williams  et  al,y  14  Wend.  R., 
133  ;  Williams  v.  Walbridgey  3  id.,  415 ;  Bank  of  Bochest&r 
V.  Brown^  7  id.,  158 ;  1  John.  R.,  529  ;  Bank  of  Vergennes 
Y.  Cameron^  7  Barb.,  143;  Exoha/nge  Bank  v.  MonteatAj 
24  id.,  371 ;  Austin  v.  Vandermark,  4  Hill,  259 ;  18  Wend., 
478.)  But  the  notes  and  indorsements  having  been  trans- 
fwred  before  due  to  the  New  York  and  Erie  Bank,  who  were 
bona  fide  holders  for  value,  the  bank  could  recover  against 
the  firm  upon  the  indorsements.  ( WMs  v.  EvanSy  20  Wend., 
251 ;  2  id.,  324 ;  Zimngston  v.  Boosevelt^  4  John.  R.,  279 ; 
Boyd  V.  Plumhy  7  Wend.  R.,  310 ;  Austin  v.  Vandermark^ 
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4  Hill,  259.)  This  was  a  fraud  upon  the  firm,  whether 
defendant  so  intended  or  not.  {Decker  v.  MathewSj  2  Ker., 
319 ;  Lvoingston  v.  Roosevdt^  4  John.,  251, 272 ;  4  Taunt,  799; 
Boyd  V.  Plwmh^  7  Wend.  K.,  309 ;  Oansevoort  v.  Williams^  14 
id.,  133, 138;  1  Edon  on  Injunctions,  172, 210;  Hood  v.  Aakton^ 
1  Buss.,  412 ;  Newman  v.  Mii/ner^  2  Ves.,  Jr.,  483.)  Defend- 
ant cannot  escape  liability  on  the  ground  that  he  is  acting  as 
administrator  and  excecutor.  {Hecker  v.  De  Qroot^  15  How. 
Pr.  R,  314;  Story  on  Agency,  §§  308-311.) 

John  Oanaon  for  the  respondent.  »The  firm  could  not 
maintain  an  action  against  a  third  party  to  recover  damages 
for  the  injury  the  firm  sustained  by  a  wrong  committed  by 
one  of  its  members.  {Jones  v.  TateSy  9  Bam.  &  Cress.,  537 ; 
17  Eng.  Com.  Law,  436 ;  Sparrow  v.  Chisman^  9  Barn.  & 
Cress.,  241 ;  WaUaoe  v.  KeUall,  7  Mees.  &  Wels.,  264 ;  Gene- 
ral Mutual  Insura/nce  Gom/pamf  v.  Sherwood^  14  How.  U. 
B.  K.,  351,  364 ;  Mathews  v.  The  Howwrd  Insuromce  Comr 
pamy^  1  Kernan,  9, 17, 18.)  The  facts  found  do  not  state  that 
the  defendant  was  guilty  of  any  fraud,  and  this  court  cannot 
infer  fraud  from  any  facts  found.  {Oherlander  v.  Spiess, 
decided  in  Court  of  Appeals  January  26,  1871 ;  Meyer  v. 
Amidonj  decided  in  Court  of  Appeals  March  21,  1871.) 
The  court,  from  the  evidence  given,  will  presume  in  favor 
of  the  judgment  rendered,  that  the  defendant  was  not 
guilty  of  any  fraud.  {Carman  v.  PvUz^  21  N.  Y.  R.,  574 ; 
Orant  v.  Moree^  22  id.,  323 ;  Phelps  v,  McDonald^  26 
id.,  82 ;  MUhan  v.  Sharp^  27  id.,  624 ;  Smith  <6  Coe,  29  id., 
666 ;  Bravnanrd  v.  Dunning j  30  id.,  211.)  In  such  a  case 
as  this  the  remedy  must  be  sought  in  equity  in  an  action 
against  both  offenders.  {Jones  v.  Yates^  9  Bam.  &  Cress., 
532 ;  17  Eng.  Con^.  Law,  488 ;  Bomer  v.  Wood,  11  Cush., 
62.)  Plaintiffs  had  the  right  to  call  upon  Germain  to  pay 
the  note  and  have  suffered  no  damages.  The  law  presumes 
Germain  solvent.  {Potter  v.  Merchants^  Bcmk,  27  N.  Y.  R., 
641,  655 ;   Wal/rod  v.  BaU,  9  Bar.,  271.) 
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Opinion  of  the  Commiaaioii,  per  Eabl,  C. 

Eabl,  0.  I  propose  to  consider  in  this  case  but  one  ques- 
tion, which  I  regard  as  decisive  of  this  appeal.  When  Ger- 
main indorsed  the  name  of  Germain  &  Go.  upon  the  notes, 
withont  the  knowledge  or  consent  of  his  copartners,  to  pay 
his  private  debt,  he  undoubtedly  committed  a  fraud  upon 
them ;  and  if  the  defendaMt  aided  in  thi»  fraud  by  transfer- 
ring the  notes. to.  a Jia22^zg£^  holder,  who  could  enibrce  them 
against  all  members  of  the  firm,  he  was  also  guilty  of  a  fraud, 
and  liable  to  the  copartners  of  Germain  for  all  the  damage 
he  occasioned  to  them.  But  the  fraud  was  not  upon  the  firm. 
It  waa  upon  the  three  partners  who  did  not  consent  to  the 
indorsement.  Germain,  who  made  the  indorsement,  was  not 
defrauded,  and  the  firm  could  not  have  sued  to  recover 
damages  for  the  fraud. 

I  am  inclined  to  think  that  the  fraud  was  not  a  joint  friiud 
for  which  the  three  partners  could  unite  in  a  oommon-law 
action.  But  it  was  a  fraud  upon  each  partner  separately,  for 
which  he  could  sue  alone  to  recover  the  damage  which  he 
sustained.  The  damage  sustained  by  each  partner  was  not 
the  same,  but  was  in  proportion  to  his  interest  in  the  partner- 
ship. This  is  a  common-law  action  for  fraud,  in  which  the 
plaintifb  base  their  right  to  recover  upon  a  cause  of  action 
for  fraud  assigned  to  and  jointly  held  by  them.  Plaintiffs' 
counsel,  upon  the  argument  before  ua,  claimed  that  ^^  plain- 
tiffs took  their  title  to  this  demand  through  the  assignment 
from  the  receiver."  But  it  passes  my  comprehension  how 
they  could  get  title  to  the  cause  of  action  from  that  source, 
as  Tifft  was  appointed  receiver  only  of  the  assets  of  the  firm. 
This  cause  of  action  was  no  part  of  the  assets  of  the  firm, 
was  never  vested  in  Tiffit,  and  he  could  not  therefore  transfer 
any  title  thereto  to  the  plaintiffs.  And  the  plaintiffs  did  not 
get  any  interest  in  the  cause  of  a^ion  by  virtue  of  the  assign- 
ment to  them  from  Scroggs  and  Germain,  contained  in  the 
agreement  of  January  7, 1863.  This  is  so,  aside  from  any  other 
reason  that  might  be  assigned,  because  they  only  assigned  ^'  all 
their  right,  title  and  interest  in  and  to  the  property  and  effects 
of  said  firm  of  Germain  &  Co.,  and  the  choses  in  action  of 
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said  firm  of  every  nature  and  deBcription  whatever."  This 
assignment  did  not  cover  this  cause  of  action. 

For  the  same  reason  the  plaintiiF,  Heniy  W.  Grannis,  did 
not  get  any  interest  in  this  cause  of  action  by  the  assignment 
to  him  from  Charles  W.  Grannis,  dated  June  6th,  1863, 
because  that  was  an  assignment  only  of  the  assignee's  interest 
in  the  assets  and  property  of  the  firm. 

The  sale  of  the  assets  of  the  firm  to  iihe  plaintiffs  could 
not,  in  any  way,  vest  them  with  this  cause  of  action  for  the 
alleged  fraud.  It  is  true  that  the  fraud  diminished  the  assets, 
but  it  was  perpetrated  months  before  the  sale.  It  was  not  a 
fraud  upon  Henry  W.  Qrannis,  but  upon  the  three  partners 
of  Germain.  The  plaintiffs  took  the  assets  as  they  were 
when  they  bought  them.  The  fact  that  they  had  beea 
diminished  by  a  prior  fraud,  in  no  way  connected  with  the 
sale  to  them,  gives  them  no  cause  of  action.  The  defendant 
had  nothing  to  do  with  the  sale  of  the  assets,  and  the  fact 
that  he  may  have  committed  a  fraud  affecting  the  value  of 
the  assets  upon  the  prior  clause  cannot  make  him  liable  to 
the  plaintiffs. 

Hence  it  is  quite  clear  that  Henry  W.  Grannis  had  no  title 
to  or  interest  in  the  cause  of  action,  and  that  the  plaintiffa 
have  not,  therefore,  any  joint  interest  in  the  cause  of  aotion 
which  enables  them  to  maintain  this  action. 

If  the  alleged  fraud  was  committed,  it  gave  a  cause  of 
action  to  the  plaintiff  Oalkins  to  the  extent  of  his  injury  aa 
one  of  the  partners,  which  he  could  have  prosecuted  alone 
against  the  defendant,  and  probably  the  court  had  ihejk/w&r 
in  this  action,  if  the  claim  had  been  made,  to  have  awarded 
to  Oalkins  his  damages  in  this  action,  giving  judgment  against 
the  other  plaintiffs  under  section  274  of  the  Code.  But  the 
court  was  not  btmnd  to  do  this,  and  committed  no  error  in 
defeating  the  plaintiffs  because  they  did  not  establish  a  cause 
of  action  in  which  both  were  interested*  But  the  claim  that 
Calkins  had  a  separate  cause  of  action  for  the  fraud  upon  him 
was  not  put  forth  in  the  complaint,  nor  made  upon  the  trial, 
nor  upon  the  argument  before  us ;  and  hence,  even  if  we 
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should  decide  that,  upon  all  the  facts  appearing  in  the  case, 
he  had  a  separate  cause  of  action,  it  would  not  be  proper  for 
us,  upon  that  ground,  to  reverse  the  judgment  below. 
The  judgment,  therefore,  should  be  affirmed,  with  costs. 

Gray,  0.  (dissenting).  The  facts  admitted  by  the  pleadings 
and  those  found  by  the  judge  should  be  considered  together ; 
the  former  are  conclusive,  because  the  parties  themselves 
best  know  what  the  facts  are,  and  the  latter  can  only  be  ques- 
tioned in  this  court  when  there  is  not  sufficient  evidence 
upon  which  to  rest  the  finding;  the  fact  that  the  persons 
named  in  the  complaint  constituted  the  firm  of  Germain  &  Co., 
not  being  denied  in  the  answer,  is  conceded ;  the  complaint 
then  states  that  BoUin  Germain,  one  of  that  firm,  made  his 
individual  notes,  and  without  the  knowledge  or  consent  of  the 
firm  or  either  of  its  members,  and  in  the  presence  of  the 
defendant  indorsed  upon  them  the  firm  name  of  Germain  & 
Co.  and  delivered  them  to  the  defendant,  for  the  purpose  of 
discharging  an  individual  liability  of  BoUin  Germain  to  the 
defendant,  all  of  which  was  well  known  to  the  defendant  at  the 
time  of  his  receiving  the  notes  and  indorsements.  These  facts, 
thus  stated,  are  in  no  respect  denied  by  the  answer,  except  the 
single  allegation  that  the  notes  were  made,  indorsed  or  deliv- 
ered to  pay  an  individual  liability  of  RoUin  to  the  defendanL 
This  negotiation  leaves  the  answer  '^  pregnant  with  the  admis- 
sion "  that  the  notes  were  made  by  BoUin,  who,  .without  the 
knowledge  or  consent  of  the  firm  or  either  of  its  members, 
and  in  the  presence  of  the  defendant  indorsed  upon  them 
the  firm  name  for  the  purpose,  of  discharging  an  individual 
liability  of  BoUin  Germain.  (The  denial  that  it  was  a 
liability  to  the  defendant,  is,  at  best,  but  technically  accurate, 
the  fact  being  that  the  notes  were  made,  indorsed  and  deliv- 
ered to  the  defendant  for  the  purpose  of  discharging  an  indi- 
vidual liability  to  him,  in  the  one  case  as  executor  and  in  the 
other  as  administrator.)  After  the  allegations  thus  admitted, 
the  plaintiffs  proceed  by  stating  that,  before  the  notes 
became  due  and  payable,  the  defendant,  with  intent  to  injure 
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and  defraud  Germain  &  Co.,  and  to  make  the  firm  liable 
upon  such  indorsements,  and  with  intent  that  they  should  be 
enforced  against  and  collected  of  the  firm,  did,  for  a  valuable 
consideration,  transfer  them  to  the  New  York  and  Erie  Bank. 
The  answer  admits  that  for  a  valuable  consideration  the 
defendant  indorsed  and  transferred  the  notes,  before  their 
maturity,  to  this  bank,  and  does  not  deny  that  he  did  transfer 
them  with  intent  that  they  should  be  enforced  against  and 
collected  of  the  firm,  but  denies  that  he  made  the  transfer  with 
intent  to  injure  the  firm  ;  what  less  than  an  intent  to  injure  is 
established  by  his  admission  that  he  transferred  them  to  an  inno- 
cent party,  with  intent  that  they  should  be  enforced  against  and 
collected  of  the  firm  {Ctmningham  v.  JF'reebom,  11  Wend., 
241,  253) ;  or  by  the  finding,  '^  that  he  did  indorse  the  notes 
to  the  bank  to  put  them  m  a  shape  where  the  other  parties 
could  not  defend  against  the  indorsements  ]  He  knew  that 
the  l^al  effect  of  what  he  thus  did  would  be  to  injure  the 
firm,  and  that  he  was  successful  in  accomplishing  his  object 
is  established  by  the  finding  that,  upon  due  proof  of  the 
indorsement  and  protest  of  the  notes,  the  receiver  of  the 
assets  of  the  firm,  in  pursuance  of  an  order  of  the  Superior 
Court  of  Buffalo,  made  in  the  month  of  March,  1863,  paid 
the  bank,  out  of  such  assets,  the  full  amount  of  the  notes ; 
and  thus  it  is  established,  by  the  admissions  of  the  defendant 
and  the  findings  of  the  judge,  that  the  firm, have  been 
iirjured  to  the  amount  which  the  receiver  has  paid  out  of  its  ^ 
assets.  And  by  whom  injured  ?  Not  by  Kollin  alone,  who 
fraudulently  placed  upon  the  notes  the  firm  name ;  but  by  the 
defendant,  who  not  only  concurred  in  the  wrong  {OauBefooort 
V.  Williams^  14  Wend.,  134,  138),  but  consummated  the 
injury  by  putting  the  notes,  as  the  judge  finds,  "  in  a  shape 
where  the  other  partners  could  not  defend  against  the  indorse- 
ments." It  is  not  alleged  in  the  answer  that  the  defendant 
received  the  notes  thus  indorsed,  relying  upon  the  truth  of 
any  statement  made  by  BoUin  as  to  his  authority  to  indorse 
upon  them  the  name  of  the  firm.  That  issue  was  not  pro- 
perly in  the  case ;  it  was,  nevertheless,  made  on  the  trial,  and 
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that  part  of  it  which  related  to  the  defendant's  relianoe  upon 
the  truth  of  what  Bollin  said  was  sharply  contested,  and  the 
judge  did  not  find  either  way  upon  it,  but  did  find  what  was 
some  evidence  of  the  fact,  viz. :  that  when  Rollin  indorsed 
the  notes  he  represented  to  the  defendant  that  he  was  autho- 
rized so  to  do,  and  omitted  to  find  the  only  contested  fact,  to 
wit,  that  the  defendant,j*elyingupon  the  truth  of  such  repre- 
sentations, receiyed  the  notes.  Without  considering  whether, 
if  he  had  thus  found,  it  would  amount  to  a  defense,  it  is  suffi- 
cient to  say  that  the  finding  comes  short  of  establishing 
f  the  defendant's  good  faith  in  accepting  the  notes  thus 
indorsed,  but,  as  a  whole,  substantially  finds  the  reverse.  It 
is  objected  that  the  plaintiffs  are  not  the  owners  of  the  cause 
of  action,  but  portions  of  it  belong  to  other  members  of  the 
late  firm  of  Germain  &  Go.  The  complaint  states,  and  the 
answer  does  not  deny,  and  therefore  concedes,  that  in  Septem- 
ber, 1862,  George  W.  Tifft  was,  by  the  Superior  Court  of 
'  Buffalo,  appointed  receiver  of  the  effects  of  the  firm  of  Ger- 
main &  Co. ;  that  as  such  he  became  possessed  of  all  the 
property  and  effects  of  the  firm.  It  is  then  found,  as  a 
fact  in  the  case,  that  on  28d  April,  1863,  pursuant  to  the 
order  of  the  court  conferring  upon  him  his  receivership,  he 
paid  the  bank  the  full  amount  of  the  notes,  which,  as  the 
judge  ebewhere  found,  the  defendant  had  indorsed  to  the 
bank  ^'  to  put  them  in  a  shape  where  the  other  parties  could 
not  defend  against  the  indorsement ; "  it  was  not  until  this 
payment  that  the  cause  of  action  against  the  defendant 
became  complete,  and,  by  its  payment  out  of  the  assets  of  the 
firm,  it  became,  for  the  benefit  of  the  creditors  of  the  firm, 
the  property  of  the  receiver,  which,  like  any  other  asset  of 
the  firm,  he  had  the  right,  under  the  order  of  the  court,  to 
sell  and  assign  to  whomsoever  the  court  should  direct,  and 
the  assignee  would,  as  the  plaintiffs  did  in  this  case,  become 
vested,  for  their  own  benefit,  of  the  entire  interest  which 
Tifft  had  for  the  benefit  of  the  creditors  of  the  firm. 
The  answer  alleges  that  these  indorsements  were  paid  in  pur- 
suance of  an  agreement  between  the  parties.     The  evidence 
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and  finding  is,  that  the  payment  was  made  in  pnrsoance  of 
the  order  of  the  court.  It  may  be  that  the  order  was  predi- 
cated upon  the  agreement,  but  it  is  not  so  found,  nor  is  there, 
in  the  case,  any  evidence  of  it.  Whether,  if  it  was  a  fact,  it 
should  change  the  result  is  not  a  question  for  our  considera- 
tion, nor  was  there  a  finding,  or  evidence  to  support  one,  that 
the  debts  of  Germain  &  Co.  were,  before  the  assignment  to 
the  plaintiffs,  or  since,  paid.  The  inference  is  almost,  if  not 
quite,  irresistible  that  they  were  not  paid  before  the  assign- 
ment. If  they  had  been,  the  court,  unless  imposed  upon,  would 
not  have  ordered  it  to  be  made.  To  the  question  as  to  the 
release  of  Bollin  Germain  under  the  agreement  of  the  7th  of 
January,  1863,  there  are  at  least  two  answers ;  one  is  that 
the  liability  of  the  defendant,  contingent  or  complete, 
belonged  to  the  receiver  for  the  benefit  of  the  creditors  of  the > 
firm,  and,  hence,  that  the  firm  could  not,  by  discharging  Bol- 
lin, if  in  their  power  then  to  do  so,  impair  the  liability  of 
the  defendant ;  that  the  receiver  only  could  do  that  properly 
without  the  concurrence  of  the  court.  The  other  is  that,  on 
the  Yth  of  January,  1868,  the  debt  which  Bollin  incurred  to 
the  firm  of  Germain  &  Co.  did  not  exist ;  it  was  not  incurred 
until  after  the  payment,  under  the  order  of  the  subsequent 
March,  of  his  unauthorized  indorsement.  There  is  noth- 
ing in  the  pleadings  or  findings  showing  that  Charles 
W.  Grannis  had  any  interest  in  the  partnership  pro- 
perty not  vested  in  the  receiver,  or  why  he  assigned 
to  the  plaintiffs  all  his  interest  in  the  property  and 
assets  of  the  firm  of  Germain  &  Co.;  but  upon  looking 
into  the  evidence  it  will  be  seen  that,,  on  the  14th  of  June, 
1862,  short  of  a  month  after  the  making  and  indorsement  of 
the  note  for  $304.90,  and  over  a  month  prior  to  the  making 
and  indorsement  of  the  note  for  $101,  Charles  assigned  to 
Henry  his  interest  in  the  business  of  the  firm  of  Germain 
&  Co.,  without  making  any  apparent  change  in  the  business 
of  the  company,  Henry  appearing  there  only  as  a  subordin- 
ate ;  what  effect  the  taking,  holding  and  disposing  of  the 
firm  property  by  the  receiver,  without  an  assertion  of  any 
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interest  in  it  by  Henry,  who  seems  to  have  been  a  dormant 
partner  with  knowledge  of  the  acts  of  the  receiver,  may 
now  be  out  of  place  to  discuss ;  it  is  enough  for  the  purpose 
of  determining  whether  or  not  the  judgment  should  be 
reversed,  that  Charles  had  no  possible  interest  in  the  liability 
of  KoUin,  growing  out  of  his  indorsement  of  the  note  for 
$304.90  not  vested  in  the  receiver.  These  views  lead  me  to 
the  conclusion  that  the  judgment  should  be  reversed  and  a 
new  trial  ordered. 

For  affirmance,  Eabl,  Hxnrr  and  Lbonabd,  CC. 

For  reversal,  Lott,  Ch,  C,  and  Gray,  C. 

Judgment  affirmed. 


Ambrose  Snow  et  al.,  Appellants,  v.  The  Columbian  Insijrancb 

CoMPANT,  Respondent. 

Warranties  in  a  policy  of  insurance  mast  be  strictly  and  perfectly  complied 
with ;  this  strict  compliance,  however,  operates  in  favor  of  as  well  as 
against  the  assured  when  he  brings  himself  within  the  terms  thereof. 

A  warranty  in  a  policy  of  marine  insurance  not  to  ase  a  certain  port 
means  not  to  go  into  it  Going  near  or  in  the  direction  of  the  prohibited 
port  is  not  a  breach  of  the  warranty,  and  this  is  so  although  the  vessel 
was  approaching  with  intent  to  enter  the  port  The  £EU^t,  and  not  the 
intent,  gives  the  legal  character  to  the  transaction.  Where,  therefore,  a 
vessel  covered  by  a  policy  containing  such  a  warranty,  while  sailing 
toward  the  prohibited  port  with  intent  to  enter  it,  is  lost  before  reaching 
it,  there  is  no  breach  of  the  warranty  and  the  under- writers  are  liable. 

(Argued  January  10, 1873 ;  decided  May  term,  1872.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  district,  setting  aside  a  verdict  in 
favor  of  the  plaintiff  and  directing  a  new  trial.  The  action 
is  upon  a  policy  of  marine  insurance. 

Plaintiffs  were  copartners  under  the  firm  name  of  Snow  & 
Burgess 

On  the  9th  day  of  September,  1864,  in  consideration  of  the 
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premiam  of  $660,  the  defendant  made  and  delivered  to  the 
plaintiffs  its  policy  of  insurance,  by  which  the  defendant 
insured  the  plaintiffs  for  $6,000  upon  the  schooner  Caspian, 
then  owned  by  the  plaintiffs  and  lying  in  the  port  of  Boston, 
Massachusetts,  from  the  8th  day  of  September,  J864,  at  noon, 
until  the  8th  day  of  September,  1865,  at  noon.  The  policy 
contained  the  following  clause : 

"  Warranted  not  to  use  ports  on  the  continent  of  Europe 
north  of  Hamburgh,  nor  to  go  east  of  Navarino  in  the  Medi- 
terranean, during  the  period  insured ;  nor  ports  on  the  conti- 
nent of  Europe  north  of  Antwerp  between  first  November 
and  first  March ;  nor  porta  in  the  British  North  American 
provinces,  except  between  the  fifteenth  day  of  May  and  fif- 
teenth day  of  August ;  also,  warranted  not  to  use  the  West 
India  Islands  during  the  month  of  August  and  September; 
also,  warranted  not  to  use  ports  and  places  in  Texas,  except 
Galveston,  nor  foreign  ports  and  places  in  the  Gulf  of  Mexico, 
nor  places  on  or  over  Ocracoke  bar ;  nor  any  of  the  West 
India  salt  islands ;  nor  ports  or  places  on  the  west  coast  of 
America,  north  of  Benicia,  during  the  period  insured ;  nor 
to  use  the  Min  river,  nor  Torres  Straits." 

On  the  20th  of  September,  1864,  said  schooner  sailed  from 
Boston  in  ballast  and  stores,  bound  for  the  port  of  Lingan,  in 
the  island  of  Cape  Breton,  in  the  province  of  Nova  Scotia, 
one  of  the  British  North  American  provinces,  for  the  purpose 
of  taking  in  a  cargo  of  coal.  The  vessel  proceeded  on  her 
voyage,  and  on  the  night  of  the  twenty-fourth  of  September 
was  wrecked  and  totally  lost  on  the  coast  of  the  Island  of 
Cape  Breton,  within  sight  of  the  Louisburgh  light  on  said 
island,  and  about  fifty  miles  from  said  port  of  Lingan. 

The  defendant's  counsel  moved  for  a  dismissal  of  the  com- 
plaint, upon  the  ground  that  the  warranty  in  the  policy  not 
to  use  ports  in  the  British  North  American  provinces,  except 
between  the  fifteenth  May  and  fifteenth  August,  having  been 
violated,  the  plaintiffs  were  not  entitled  to  recover. 

The  court  reftised  the  motion,  and  ordered  a  verdict  for  the 
plaintiffs  for  $5,782.83. 

SiCKELB. — ^VOL.  IIL  79 
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Exceptions  were  ordered  to  be  heard  at  firat  instanoe  at 
Oeneral  Term. 

Richard  H,  HunUey  for  the  appellanta.  The  vessel  was 
not  using  a  prohibited  port  when  lost.  (1  Duer  on  Ins.,  16, 
§  15 ;  TeaOm,  v.  Fry^  5  Cranch.  R.,  335 ;  Palmer  v.  The 
Warren  Ins.  Co.^  1  Story  R.,  362 ;  Notman  v.  The  Anchor 
Ine.  Co,j  4  J.  Scott  R.  [N.  S.],  470.)  An  intent  to  violate 
the  warranty  does  not  constitute  a  breach.  (1  Parsons  on 
Ins.,  487,  note ;  Middlewood  v.  JSlakeSj  7  T.  R.,  168,  opin- 
ion of  Lawrence,  J. ;  Tasker  v.  Cunningham^  1  Bligh.  P. 
C,  99 ;  iT.  Y.  FiremarCB  Ins.  Co.  v.  La/wrence^  14  Johns., 
46 ;  Marine  Ine.  Co.  v.  Tucker j  3  Cranch.,  357 ;  2  Pars. 
Mar.  Ins.,  39 ;  1  Phil.  Ins.,  §§  937, 1001.)  The  precise  import 
of  the  words  used  in  th^  warranty,  not  the  presumable  pur- 
poses or  probable  intent,  controls  in  Notman  v.  The  Anchor 
Ins.  Co.  (4  J.  Scott  [N.  S.],  470),  and  as  in  2  Bing.  N.  C,  383 ; 
2  Maule.  &  S.,  Ill ;  2  Taunt.,  423. 

Dudley  Field  for  the  respondent.  Contracts  are  to  receive 
such  an  interpretation  as  will  give  every  stipulation,  reasona- 
ble effect.  {Ward  v.  Whitney^  8  N.  Y.,  446;  Decker  v. 
Fumise,  14  id.,  622 ;  Hamilton  v.  Taylor j  18  id.,  358 ; 
2iioharde  v.  Warifig^  39  Barb^  42 ;  James  v.  TaUenty  5 
Barn.  &  Aid.,  889.)  If  there  is  doubt,  the  clause  is  to  be 
interpreted  as  the  insured  had  reason  to  believe  the  insurer 
understood  it.  (Barlow  v.  ScoU^  24  N.  Y.,  40.)  The  ckuse 
is  to  be  construed  most  strongly  against  the  insured.  (2  Par- 
sons, 5th  ed.,  506.)  A  voyage  to  and  an  intent  to  enter  a  pro- 
hibited port  was  a  breadi,  and,  whether  material  or  not,  exoner- 
ates the  insurer.  (2  Par.  Mar.  Law,  104;  Newcastle  Ins. 
Co.  V.  Macmoran^  3  Den.,  225;  Blackhurst  v.  CockeU^  3 
Term.,  360 ;  De  Hahn  v.  Ea/rUey^  1  id.,  343 ;  2  id.,  186 ; 
Forbes  v.  Churchy  3  Johns.  Cas.,  159 ;  Tasker  v.  Cunning- 
ham^ 1  Bligh.,  87;  Woolridge  v.  Boydell^  1  Doug.,  16; 
Way  V.  Modiglianiy  2  Term.  Rep.,  30 ;  Stocker  v.  Harris^ 
8  Mass.,  409 ;  Sellar  v.  Mc  Vicar,  1  Bos.  &  Pul.  N.  R.,  23 ; 
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Ma/t*ine  Ins.  Go,  v.  StraSy  1  Mnnf.,  408 ;  2  Pars.  Mar.  Law, 
209.) 

Hunt,  0.  Warranties  must  be  strictly  and  perfectly  com- 
plied with.  (Phil.  Ins.,  §  762.)  It  is  not  enough  that  they 
be  substantially  complied  with.  (Id.)  The  compliance  most 
be  full  and  complete,  through  not  necessarily  literal.  (Id.,  § 
Y62,  766.)  Mr.  Justice  Kent  said,  in  Kemhle  v.  Rhmela/nder  (3 
John.  Cas.,  130),  that  "a  warranty  must  be  literally  com- 
plied with,  but  this  strict  compliance  ought  to  operate  in 
favor  of  as  well  as  against  the  assured  whenever  he  can  bring 
himself  within  the  terms  of  it."  In  the  case  of  a  warranty 
that  ^^  the  ship  should  have  twenty  guns,"  and  she  had,  in  fact, 
twenty-two  guns,  but  only  twenty-five  men,  a  number  short 
of  the  necessary  complement  for  twenty  guns,  there  being  no 
ground  to  impute  &aud.  Lord  Mansfield  held  this  to  be  a 
compliance  with  the  warranty,  and  that  the  assured  was 
entitled  to  recover.  {Hyde  v.  Bruce^  Marsh,  347 ;  3  Dougl., 
213,  cited ;  1  Phil.  Ins.,  §  767.) 

That  the  assured  have  literally  complied  with  and  kept 
their  warranty  in  this  case  can  scarcely  be  doubted.  A  vessel 
cannot  be  said  to  have  used  a  particular  port  when  it  is  con- 
ceded that  she  has  not  been  within  fifty  miles  of  it. 

"  To  use,"  means  to  employ,  to  hold,  to  occupy,  to  enjoy, 
or  take  the  benefit  of,  as  a  chair,  a  book,  or  possess  a  harbor. 
In  connection  with  the  word  "  port,"  it  means  to  go  into  a 
harbor  or  haven  for  shelter,  for  commerce  or  for  pleasure, 
and  to  derive  a  benefit  or  an  advantage  from  its  protection. 
y  ,  Going  near  a  harbor  or  port,  sailing  past  or  going  in  the 
direction  of  it,  is  not  a  use  of  the  port.  Certain  ports,  it  is 
declared  in  the  warranty,  shall  not  be  used,  as  those  on  the 
continent  of  Europe  north  of  Hamburg,  nor  ports  in  the 
British  North  American  provinces,  except  at  certain  dates, 
nor  the  West  India  Islands  at  certain  dates,  nor  certain  ports 
of  Texas,  etc.  That  this  exclusion  refers  to  places  specifi- 
cally, and  not  to  the  regions  adjacent,  is  evident,  from  the 
fact  that,  as  to  Navarino  in  the  Mediterranean,  the  exclusion 
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is  directed  in  form  to  the  region  as  distinguished  from  the 
port.  It  is  stipulated  in  that  case,  without  reference  to  ports 
or  places,  that  the  vessel  shall  not  "  go  east  of  Navarino  in 
the  Mediterranean  during  the  period  insured."  If  the  vessel 
shall  go  east  of  that  port,  whether  she  enters  any  or  all  the 
ports  thereabouts,  or  returns  having  entered  no  port,  the 
warranty  is  broken.  As  to  Texas,  again,  the  warranty  is 
peculiar,  "  not  to  use  ports  and  places  in  Texas  except  Gal- 
veston." The  region  is  not  excluded.  One  port  is  not 
excluded.  All  other  ports  are  excluded,  and  the  entry 
into  any  one  of  them,  except  Galveston,  would  constitute  a 
breach  of  the  warranty.  The  distinction  between  traversing 
.a  region  and  entering  into  a  port  or  harbor  in  the  region, 
was  evidently  in  the  view  of  the  contracting  parties.  This 
ia  an  answer  to  the  argument  ^^  that  it  was  the  dear  intent  of 
the  underwriter,  in  this  restriction,  to  guard  against  the 
danger  which  arises  from  navigating  near  the  coast  of  the 
British  provinces  at  certain  seasons  of  the  year."  The  lan- 
guage is  singularly  unfortunate  to  embrace  such  a  proposi- 
tion. It  imports  that,  in  certain  latitudes,  the  regions  were, 
themselves,  deemed  to  be  dangerous,  and  that  the  vessel  must 
•not  enter  those  regions ;  that  in  other  latitudes  the  under- 
writers had  no  fears  of  the  region,  provided  the  dangers  of 
using  certain  harbors  or  ports  were  avoided.  To  meet  the 
case,  certain  ports  in  the  north  of  Europe  and  on  the  British 
North  American  coasts  are  excluded,  the  region  being  open 
lor  use,  while  in  the  Mediterranean  and  in  the  Gulf  certain 
prions  must  not  be  entered  by  the  vessel. 

The  defendant  insists  again  that  an  intention  to  enter  the 
prohibited  port  creates  a  breach  of  the  warranty.  I  cannot 
concur  in  this  argument.  No  authority  is  cited  to  sustain  it, 
and  it  is  against  all  principle.  In  the  matter  of  performing 
contracts,  except  on  some  nice  points  of  deviation,  the  inten- 
tion is  not  usually  important.  It  is  the  act  or  fact  by  which 
the  result  is  determined.  A  man  may  determine  to  violate 
his  contract  or  to  defraud  his  neighbor  a  thousand  times,  and 
i$L  a  thousand  ways,  and  yet  not  place  himself  within  the 
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reach  of  the  law.  He  may  perform  his  contract  when  he 
intends  to  violate  it.  If  his  acts  are  right,  a  secret  bad  intent 
cannot  injure  him ;  nor,  if  his  acts  are  wrong,  can  a  good 
intent  save  him.  If  the  assured  intended  to  go  to  some  other 
port  in  Texas  than  Galveston,  but  in  &ct  went  directly  to 
Galveston,  and  the  vessel  was  lost  while  in  that  port,  there 
would  be  no  breach  of  her  warranty.  But  if  her  master  vol- 
untarily carried  his  vessel  east  of  Navarino  in  the  Mediterra- 
nean, although  he  did  not  intend  to  go  east  of  that  port,  and 
did  not  know  that  he  had  done  so,  his  warranty  would  be 
broken.  In  such  case  the  fact  and  not  the  intent  to  keep  the 
warranty  or  to  violate  it  gives  the  legal  character  to  the  transr 
action.  (2  Pars.  Mar.  Law,  chap.  8,  §  1.)  When  the  ques- 
tion is  one  of  deviation,  the  point  of  when  and  where  the 
departure  commences  may  be  important.  The  point  here  is 
upon  the  warranty  not  to  enter  a  certain  port,  and  is  not  a 
question  of  deviation. 

The  case  of  Stei^em  v.  The  Cam.  M.  Ins.  Co.  (26  N.  T., 
397)  is  cited  by  the  respondent.  In  that  case  the  vessel  was 
"  warranted  not  to  use  ports  or  places  in  Texas,  except  Gal- 
veston, nor  in  the  Gulf  of  Mexico."  Permission  was  after- 
ward given  "  to  use  the  port  of  Laguna  for  her  voyage,  with- 
out prejudice  to  this  insurance."  The  vessel  arrived  at 
Laguna,  but  did  not  enter  that  port.  It  not  being  a  port  of 
entry,  the  custom-house  officers  would  not  permit  the  entry. 
She  then  sailed  for  Sisal,  for  the  purpose  of  paying  the  duties, 
and  intending  to  return  to  Laguna  for  her  cargo.  At  Sisal 
she  went  ashore  and  was  lost.  The  Court  of  Appeals  held 
that  the  entry  at  Sisal  was  not  justified,  and  that  the  warranty 
was  broken.  I  should  say  that  the  real  question  in  that  case 
was  whether  the  permission  to  enter  the  port  of  Laguna 
carried  with  it  the  power  to  take  all  measures  necessary  to 
effect  that  purpose,  or  whether  the  permission  was  to  be  lite- 
rally construed.  At  any  rate,  the  case  bears  no  analogy  to 
the  one  we  are  considering. 

In  my  opinion  there  was  no  breach  of  warranty  by  the 
assured.    The  order  of  the  General  Term  should  be  reversed, 


630  Snow  et  al  t;.  Columbian  Insurancb  Co.        [May 

Opinion  of  the  Commission,  per  Eabl,  G. 

and  the  plaintife  should  have  judgment  on  the  verdict,  with 
costs. 

Eabl,  C.  The  only  question  in  this  case  arises  out  of  a  war- 
ranty in  the  policy  that  the  vessel  should  not  '*  use  ports  in 
the  British  North  American  provinces,  except  between  the 
15th  day  of  May  and  the  15th  day  of  August."  On  the  20th 
day  of  September,  1864,  the  vessel  sailed,  bound  for  the  port 
of  Lingar,  in  the  Island  of  Cape  Breton,  in  the  Province  of 
Nova  Scotia,  one  of  the  British  North  American  provinces, 
for  the  purpose  of  taking  in  a  cargo  of  coals,  and  while  on  her 
way,  and  before  reaching  the  destined  port,  she  was  wrecked 
on  the  coast  of  the  Island  of  Cape  Breton,  about  fifty  miles 
from  said  port. 

Precise  and  definite  language  is  used  in  the  policy  in  refer- 
ence to  the  warranty,  and  if  it  had  been  intended  to  prohibit 
the  vessel  from  sailing  along  or  near  the  coast  of  the  British 
North  American  provinces,  the  prohibition  would  probably 
have  been  inserted  in  apt  and  proper  language.  The  under- 
writers deemed  it  sufficient  to  prohibit  the  n^e  of  the  forbid- 
den ports,  and  we  cannot  give  the  language  used  a  broader 
signification  than  its  ordinary  and  plain  meaning  requires. 
If,  after  applying  the  ordinary  canons  of  construction,  the 
meaning  remains  in  doubt,  the  doubt  must  be  construed 
against  the  underwriters  who  wrote  the  policy  and  adopted 
the  language  which  creates  the  doubt. 

To  sail  toward  a  port,  and  to  come  within  fifty  miles  of  it, 
is  not,  within  any  sense  of  the  term,  to  %t8e  it.  This  is  not 
claimed ;  but  it  is  claimed  that  the  intention  to  use  is  as  much 
a  violation  of  the  policy  as  the  actual  vse  of  the  port.  This 
claim  is  not  founded  in  reason  or  authority.  A  mere  intention 
to  violate  a  policy  can  never  have  the  effect  of  an  actual  vio- 
lation. The  vessel,  at  the  time  of  her  loss,  was  not  sailing  in 
forbidden  waters,  and  so  long  as  she  had  not  actually  reached 
a  forbidden  place,  the  unexecuted  intention  to  reach  one  can- 
not avoid  the  policy.  {N.  T.  Fire  Ins.  Co,  v.  Lawrence^  14 
John.,  46 ;  Marine  Ins.  Co.  v.  Tucker^  3  Cranch.,  357.) 


IS12,]  Brisbane  v.  Beebb.  631 


Statement  of  case. 


Order  of  General  Term  reversed,  and  judgment  for  plain- 
tiffs upon  the  verdict,  with  costs. 

All  concur.     Leonabd,  C,  not  sitting. 

Order  reversed,  and  judgment  for  plaintiffs  upon  verdict. 


Gbobge  Bbisbane,  Respondent,  v  Welcome  K.  Beebe, 

Appellant. 

Where  A.  loans  his  note  to  B.,  uix)n  t}ie  strength  of  C.'s  promise  that  he  will 
get  it  discounted  and  renewed  from  time  to  time  until  B.,  shall  be  able  to 
meet  it,  C.  is  bound  by  the  promise  and  A.  can  maintain  an  action  against 
him  thereon.  But  such  a  promise  carries  with  it  an  implication,  both 
that  A.*s  note  shall  be  flmiished  for  renewal  before  the  one  discounted 
becomes  due,  in  season  to  be  substituted  therefor,  so  as  to  save  O.'b 
indorsement  from  dishonor,  and  that  in  the  event  of  B.*s  ability  to  pay 
the  note  when  due  the  obligation  to  procure  a  renewal  shall  cease.  The 
neglect  of  B.  to  furnish  a  new  note  in  time  for  renewal,  or  the  ability  of 
B.  to  pay,  discharges  0.  from  liability. 

(Aligned  January  10, 1872 ;  decided  May  term,  1872.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  eighth  judicial  district,  in  favor  of 
plaintiff,  entered  upon  an  order  denying  motion  for  anew 
trial  and  directing  judgment  upon  the  verdict,  provided 
plaintiff  stipulates  to  make  a  deduction  therefrom. 

On  the  trial  it  appeared  that,  shortly  prior  to  June  22, 
1860,  one  Charles  E.  Birdsall  applied  to  the  defendant  for 
a  loan  of  $500,  which  the  defendant  declined  to  make,  but  on 
that  day  addressed  to  the  wife  of  Birdsall  a  note,  in  which  he 
stated  that  if  she  or  her  husband  would  bring  him  the  plaintiff'ii 
note  for  that  sum,  he  would  get  it  discounted  for  her  hus- 
band's benefit  from  time  to  time  till  her  husband  was  able  to 
meet  it ;  upon  the  strength  of  this  promise  by  the  defendant^ 
the  plaintiff  made  his  note  for  the  amount  stated,  payable  to 
the  order  of  Mrs.  Birdsall,  who  took  it  to  the  defendant,  who 
indorsed  and  procured  it  to  be  discounted ;  when  this  note 
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became  due  Birdsall  was  perfectly  able  to  pay  it,  but  did  not, 
nor  did  any  one  furnish  to  the  defendant  a  note  with  which 
to  renew  it,  and  it  was  protested  and  charged  to  the  defend- 
ant's acconnt.  Some  days  afterward,  Mrs.  Birdsall  went  to 
the  defendant  with  a  second  note  made  by  the  plaintiff,  pay- 
able to  the  defendant's  order,  and  prevailed  upon  him  to 
take  it  and  try  to  get  it  discounted.  On  that  occasion  the 
defendant  took  up  and  returned  to  Mrs.  Birdsall  the  plain- 
tiff's first  note,  and,  failing  to  get  the  second  discounted,  he 
Carried  it  until  it  matured.  No  note  being  furnished  with 
which  to  renew  it,  it  was  protested  and  left  for  collection.  As 
to  the  ability  of  Birdsall  then  to  pay,  nothing  appeared, 
except  that  it  was  inconvenient  for  him  to  do  so.  Some  days 
subsequent  to  the  maturity  of  the  second  note  Birdsall  called 
upon  the  defendant,  with  the  plaintiff 's  third  note  for  the 
same  amount,  which,  at  Birdsall's  solicitation,  he  took  and 
gave  up  the  second  note,  and  failing  to  get  the  third  note  dis- 
counted, he  transferred  to  a  party  to  whom  he  was  indebted. 
When  this  note  became  due  Birdsall  was  pecuniarily  responsi- 
ble and  able  to  pay  it ;  he  testified  he  would  have  done  so 
if  he  had  been  able  to  attend  to  business.  After  the  third 
note  had  laid  under  protest  some  time,  Birdsall  called  upon 
the  defendant  with  the  plaintiff's  fourth  note  for  the  same 
amount ;  solicited  him  to  raise  money  upon  it  and  take  up  the 
third  note.  This  the  defendant  made  an  effort  to  do,  but, 
failing  to  get  it  discounted,  erased  his  indorsement  from  it 
and  returned  it  to  Birdsall.  The  plaintiff  proved  that  he  was 
prosecuted  by  the  holder  of  the  third  note,  and  a  recovery 
had  against  him  for  $519,  the  amount  and  interest  due  upon 
it,  and  $116  costs;  and,  to  repel  the  evidence  of  Birdsall's 
ability  to  pay  the  note,  testified,  as  a  witness  in  his  own 
behalf,  that  Birdsall  was  not  worth  a  dollar,  but,  upon  cross- 
examination,  admitted  that  he  knew  nothing  about  BirdsaU's 
pecuniary  responsibility,  except  what  he  had  heard  Birdsall's 
vWife  say.  Upon  this  evidence  the  defendant  moved,  upon 
numerous  grounds,  that  the  complaint  be  dismissed,  two  of 
which  were,  in  substance,  that  no  note  of  the  plaintiff  had 
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been  furnished  the  defendant  with  which  to  renew  a  previous 
one  until  the  previous  note  had  been  dishonored ;  and  second, 
that  the  event  had  occurred  when  the  note  sued  upon  became 
due,  up  to  and  until  wliich  he  had  agreed  to  get  the  note 
renewed,  viz.,  the  ability  of  Birdsall  to  meet  it.  The  motion 
was  overruled.  The  defendant  exceptitd,  and  thereupon  the 
court  charged  the  jury  that  the  plaintiff  was  entitled  to 
recover  the  $519  damages  and  $116.03  costs  and  interest,  to 
which  the  defendant  also  excepted.  The  jury  rendered  a 
verdict  in  accordance  with  the  charge  for  $812.05.  The  case 
and  exceptions  were  ordered  to  be  heard  at  Qeneral  Term, 
and  were  so  heard.  Judgment  was  ordered  upon  the  ver- 
dict, provided  the  plaintiff  would  deduct  therefrom  the 
$116.03  costs,  which,  being  deducted,  judgment  was  entered 
accordingly. 

£.  Cooke  for  the  appellant. 

A.  N.  Weller  for  the  respondent.  The  letter  of  defendant 
constituted  a  valid  contract.  {Jvdaon  v.  Oray^  17  How.,  289, 
298 ;  Lawrence  v.  Fox^  20  N.  T.,  268 ;  Baker  v.  Bucklm^  9 
Denio,  45 ;  15  Abbott's,  280 ;  Story  on  Cont.,  §§  431-433 ; 
Miller  v.  Drake^  1  Cow.,  45.)  In  interpreting  contracts,  the 
court  may  look  at  the  surrounding  circumstances  and  the  pre* 
existing  relations  between  the  parties.  {Bloaeam  v.  Ghriffwij 
13  N.  T.,  569  ;  Gonnell  v.  Taylor,  Seld.,  note  2,  p.  23 ;  Hoe- 
hrook  V.  Paddoohf  1  Barb.,  685 ;  Aniyum  City  Bank  v. 
Leonard^  40  id.,  119 ;  Bankcroft  v.  Winepear,  44  id.,  209.) 
The  literal  or  grammatical  sense  is  not  to  be  adhered  to, 
either  in  will  or  deed,  when  a  contrary  intent  is  apparent. 
(  White  V.  Barber,  5  Burr.,  2702 ;  Northrop  v.  E.  P.  Ins.  Co., 
43  N.  Y. ;  Jackson  v.  Blanchard,  6  John.,  54 ;  Jackson  v. 
Topping,  1  Wend.,  388 ;  Roorne  v.  PhdUips,  24  N.  T.,  463 ; 
Oro.  Eliz.,  525,  and  Moore,  422 ;  Pond  v.  Berg,  10  Paige, 
46;  Barker  v.  Sureties,  2  Str.,  1175;  Fairfield  v.  Morgan^ 
6  Bos.  &  Pul.,  38 ;  People  v.  Utica  Ins.  Co.,  16  John.,  881 ; 
Du  Bois  V.  Ray,  35  N.  T.,  162.)    In  Decker  v.  Fwniss  (8 
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Duer.,  309),  the  conrt  say :  "  The  real  intent  of  the  parties 
is  not  to  be  sacrificed  to  the  literal  interpretation  of  the 
words  that  may  happen  to  be  used."  (See,  also,  5  Dner, 
386.)  "  Intention  must  govern."  {Mason  v.  Jones,  2  Barb., 
229 ;  Beard  v.  Case,  23  How.,  646 ;  1  Paige,  331 ;  3  id.,  9.) 
When  defendant  failed  to  get  the  note  discounted  it  became 
void,  and  should  have  been  returned ;  the  transferring  it  in 
payment  of  an  antecedent  debt  was  a  fraud,  for  which 
defendant  is  liable.  {Kasson  v.  Smith,  8  Wend.,  437 ;  Mur- 
ray V.  Burleigh,  10  John.,  172;  5  Wend.,  566;  Rochester  v. 
Taylor,  23  Barb.,  18;  3  Wend.,  415;  Decker  v.  Mathews, 
12  N.  T.,  313,  et  seq ;  Btmniston  v.  Bacon,  10  John.,  198.) 

Gray,  C.  The  agreement  of  the  defendant  to  see  that  the 
plaintiff's  note  was  renewed  from  time  to  time  till  Birdsall 
should  be  able  to  meet  it,  carried  with  it  an  implication,  not 
only  that  the  plaintiff's  note  for  renewal  should  be 
furnished  in  season  to  be  substituted  for  the  previous 
note,  in  order  to  save  it,  with  the  defendant's  indorsement, 
from  dishonor,  but  an  implication  that,  in  the  event  of  Bird- 
sail's  ability  to  meet,  or,  in  other  words,  pay  the  note,  the 
obligation  of  the  defendant  to  procure  a  renewal  should 
cease.  It  is  quite  clear  that  after  the  dishonor  of  the  first 
note,  the  defendant  was  not  bound  to  see  to  it  that  a  second 
was  discounted  or  substituted  for  it ;  when  the  second  note 
became  due  it  was  paid  by  the  defendant ;  he,  therefore,  as 
between  him  and  the  plaintiff,  had  the  right  to  the  avails  of 
the  note  given  as  its  substitute  (the  second  being  canceled),  to 
pay  it  to  whomsoever  he  pleased,  or  to  procure  it  to  be  dis- 
counted by  a  bank  or  his  creditor.  Transferring  it  to  a  creditor 
in  payment  of  a  debt  was  the  equivalent,  and  nothing  more 
or  lees  than  procuring  it  to  be  discounted  by  the  creditor  to 
whom  it  was  transferred,  and  the  most  the  defendant  was 
bound  to  do  in  the  event  of  Birdsall's  being  unable  to  pay  it, 
was,  if  a  new  note  was  seasonably  furnished,  to  see  to  it  that 
the  note  discounted  by  his  creditor  was  renewed,  or  that  he 
should  himself  discount  the  note  offered  as  its  substitute ;  no 
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such  note  was  seasonably  presented,  and  hence  the  defendant's 
obligation  to  procure  it  to  be  discounted,  or  discount  it  him- 
self, was  at  an  end.  But  upon  the  other  ground,  the  action 
was  well  defended ;  Birdsall  was  able  to  paj  the  note,  at  its 
maturity,  upon  which  the  plaintiff  was  sued ;  the  statement 
of  the  plaintiff  that  Birdsall  was  not  worth  a  dollar,  was  made 
without  knowledge  sufficient  to  justify  it,  as  he  admitted  on 
his  cross-examination,  when  he  said  he  knew  nothing  about 
his  pecuniary  responsibility  except  what  BirdsalPs  wife  had 
told  him. 
The  judgment  appealed  from  should  be  reversed. 

Leonabd,  O.  There  is  nothing  in  the  defendant's  letter 
of  October  22d,  1860,  which  justifies  the  assumption  by  the 
court  that  he  intended  to  make  any  agreement  with  the  plain- 
tiff, or  authorized  or  expected  it  to  be  shown  to  him.  It 
appears  to  be  a  friendly,  personal  and  confidential  lettei'  from 
the  defendant  to  a  near  relative — ^the  wife  of  his  nephew. 
Nor  does  the  evidence  justify  the  assumption  made  by  the 
court  that  the  letter  of  the  defendant  could  be  construed  as 
an  engagement  with  the  plaintiff. 

The  evidence  of  the  plaintiff,  that  Mrs.  Birdsall  had  told 
him  that  the  defendant  had  authorized  her  to  show  the  letter 
to  him,  was  of  no  consequence.  It  was  hearsay,  merely. 
That  of  Mr.  Weller,  that  the  defendant  told  him  he  had  given 
the  letter  to  Mrs.  Birdsall  to  be  given  by  her  to  the  plaintiff, 
was  fiatly  contradicted  by  the  defendant.  It  became,  then, 
under  the  most  favorable  aspect  of  the  case  for  the  plaintiff, 
a  question  of  fact  for  the  jury.  If  the  defendant  authorized 
the  letter  to  be  shown  to  the  plaintiff,  I  think  there  would 
then  be  no  doubt  that  it  might  be  considered  as  an  agreement 
with  him. 

The  case  of  Seott  v.  PilJci/ngton  (15  Abb.  Pr.  E.,  280) 
would  then  be  an  authority  in  point.  The  referee  in  that 
case  found  that  the  letter  of  the  defendant  was  written  for 
the  purpose  and  with  the  intention  that  it  should  be  exhibited 
to  the  plaintiff.     The  General  Term  affirmed  the  judgment 
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expressly  upon  the  fact  so  found.  That  was  the  fact  which 
bound  the  defendant  as  npon  a  promise  to  the  plaintiff. 

The  other  cases  relied  on  by  the  plaintiff  {Jvdson  v.  Oray^ 
17  How.  Pr.  R.,  289 ;  Lawrenoe  v.  Fax,  20  N.  Y.,  268  ;  Barker 
v.  BucJdin,  2  Denio,  45)  have  no  application  in  principle  to 
the  case  presented  here.  Those  cases  are  express  promises  by 
the  defendant  to  pay  his  own  debt,  on  a  consideration  pro- 
ceeding from  a  third  party  to  the  plaintiff. 

The  court,  in  the  present  ca«e,  considered  the  letter  as  an 
undertaking  by  the  defendant  with  the  plaintiff,  and  refused 
to  hold  with  the  second  request  of  the  defendant,  that  the 
plaintiff  had  no  right  of  action  on  the  instrument  declared 
on,  but  instructed  the  jury  that  the  plaintiff  was  entitled  to 
recover  as  matter  of  law.  The  defendant's  exceptions  to 
these  rulings  were  well  taken. 

I  think,  also,  that  it  was  a  part  of  his  case  for  the  plaintiff 
to  prove  that  Mr.  Birdsall  was  unable  to  pay,  and  that  it  was 
error  to  refuse  the  sixth  request  of  the  defendant,  relating  to 
that  subject.  There  was  affirmative  evidence  that  he  was 
able  to  pay,  and  none  of  a  legal  character  to  the  contrary. 

In  my  opinion,  too,  the  plaintiff  was  required,  by  the  terms 
of  the  letter,  if  it  be  considered  that  a  case  was  made  of  a 
probable  intention  on  tlie  part  of  the  defendant  to  contract 
with  the  plaintiff,  to  furnish  the  defendant  with  a  renewal 
note  before  the  former  one  became  due. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 


48    686 

hl66  547  BuBTON  G.  MoBss,  Appellant,  v,  Philandeb  K.  Salisbubt, 

Respondent. 

ITTbere,  in  an  action  of  trespass,  defendant  claims  title  to  the  loeun  in  quo 
by  adverse  possession,  the  declarations  of  a  former  occupant  under  whom 
defendant  claims  are  admissible  as  evidence,  to  characterize  his  possession 
as  adverse  to  any  title  of  the  plaintiff;  and  this  is  competent  under  a 
general  plea  of  title,  without  allegations  that  title  is  claimed  by  adverse 
possession. 
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A  written  instrument  not  under  seal  is  inoperative  and  inelBfectual  to  paan 
the  l^g;al  title  to  lands. 

Where  an  agreement  is  executed  in  duplicate,  if  there  are  variances  between 
the  two  instruments,  they  are  to  be  construed  together  in  determining 
the  meaning  of  the  parties.  One  cannot  be  regarded  as  more  expressive 
of  the  intent  of  the  parties  than  the  other,  but  they  are  entitled  to  equal 
faith  and  credit  The  want  of  accuracy  in  the  one  is  not  proven  by  the 
mere  production  of  the  other.  The  intent  is  to  be  arrived  at  by  an 
examination  of  the  terms  and  provisions  which  are  identical  in  each, 
thus  determining  the  objects  and  purposes  contemplated.  And  where 
the  contract  bears  such  inherent  evidence  of  its  true  meaning  that  it  car- 
ries a  clear  legal  conviction,  evidence  of  the  intention  of  the  parties  or  of 
surrounding  circumstances  is  properly  excluded. 

Plaintiff  claimed  a  title  under  a  contract  executed  in  duplicate  between  M.  & 
Go.  (of  which  firm  plaintiff  was  a  member)  and  B.  The  instrument 
delivered  to  M.  &  Co.  purported  to  convey  to  them  '*  all  the  land  and 
timber,  except  the  hard  wood,  on  one  hundred  acres  of  land  ;'*  in  that 
delivered  to  B.  the  words  were  "  bark  and  timber ;''  aside  jfrom  this  the 
two  were  identical.  The  scope  and  tenor  of  the  contract  indicated  that 
the  land  itself  was  not  intended  to  be  conveyed.  Eddy  that  the  title  of  B. 
to  the  land  was  not  divested,  and  that  the  possession  of  plaintiff  was  sub- 
ordhiate  thereto.  Also,  that  evidence  that  the  price  paid  by  M.  &  Co. 
was  the  full  value  of  the  land,  bark  and  timber  together,  except  the 
hard  wood,  was  immaterial,  and  its  exclusion  no  error. 

In  an  action  of  trespass  in  Justice's  Court,  defendant  pleaded  tiUe  to  a  por- 
tion of  the  premises;  that  action  was  thereupon  discontinued  and  one 
commenced  in  the  Supreme  Court,  wherein  the  pleadings  were  substan- 
tially the  same.  Defendant  succeeded  on  the  issues  affecting  the  premi- 
ses as  to  which  titie  was  pleaded.  Neither  possession  of  nor  title  to  the 
residue  was  made  a  question  upon  the  trial  by  defendant,  and  the  amount 
of  the  recovery  for  trespass  thereon  was  less  than  fifty  dollars.  BM^  that 
under  section  61  of  the  Code,  the  costs  in  such  case  are  to  be  governed  by 
the  decision  and  Judgment  on  the  issue  presented  by  the  plea  of  title ;  that 
plaintiff,  by  claiming  title  to  land  not  owned  by  him,  caused  all  the 
costs  which  accrued  in  the  Supreme  Court;  he,  therefore,  could  not 
recover  costs,  but  was  properly  chaigeable  with  defendant's. 

(Argued  January  10, 1872 ;  decided  May  term,  1872.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  jadicial  district,  affirming  a  judgment  in 
favor  of  plaintiff,  entered  upon  the  decision  of  the  court 
upon  the  trial,  without  a  jury,  at  the  circuit. 

An  action  was  originaUj  commenced  before  a  justice  of 
the  peace,  for  trespasses  alleged  to  have  been  committed  bj 
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the  defendant  upon  two  different  parcels  of  lands  of  the  plain- 
tiff, in  Greene  county,  one  called  the  tavern-stand  premises, 
first  described  in  the  complaint,  and  the  other  the  100-acre 
lot  secondly  described  therein. 

The  defendant  denied  the  allegations  of  the  complaint,  and 
also  interposed  a  plea  of  title  to  a  specific  portion  of  the 
premises  first  described,  and  to  the  whole  of  the  lot  secondly 
described  therein,  and  delivered  to  the  justice  the  undertak- 
ing required  by  law  to  deprive  him  of  jurisdiction,  on  the 
issue  on  the  question  of  title. 

Thereupon  that  action  was  discontinued,  and  this  was  com- 
menced in  the  Supreme  Court  for  the  same  cause  of  action, 
and  the  pleadings  therein  were  substantially  the  same  as  those 
before  the  justice. 

The  issues  were  tried  before  Justice  Miller,  without  a 
jury  (a  jury  having  been  waived  by  the,  parties),  and  he,  after 
hearing  the  allegations  and  proofs  of  the  parties,  found  in 
favor  of  the  defendant  on  the  question  of  title,  and  as  to  the 
acts  complained  of  as  trespasses  on  the  land  covered  by  the 
plea  of  title,  and  in  favor  of  the  plaintiff  as  to  the  trespasses 
alleged  to  have  been  committed  on  the  part  of  the  tavern- 
stand  premises,  to  which  the  plea  of  title  was  not  interposed, 
and  awarded  damages  against  the  defendant  to  the  amount  of 
six  cents. 

The  judge  also  found  that  neither  the  possession  nor  the 
title  of  the  plaintiff  to  the  portion  of  the  premises  on  which 
the  said  trespasses  were  committed  for  which  the  plaintiff 
recovered  said  damages,  was  made  a  question  or  controverted 
on  the  trial,  and  therefore  he  decided  that  the  defendant  was 
entitled  to  recover  his  costs  of  the  action. 

Exceptions  were  taken  by  the  plaintiff  to  the  decision  of 
the  said  justice,  adversely  to  him  on  the  question  of  title 
and  as  to  the  recovery  of  costs. 

Some  exceptions  were  also  taken  during  the  progress  of  the 
trial,  on  the  admissibility  of  evidence  which,  so  far  as  they 
are  material  to  the  decision  in  this  court,  are  sufficiently 
referred  to  in  the  opinion  cf  the  chief  commissioner. 
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A.  J,  Parker  for  the  appellant.  Plaintiff^s  title  to  the 
land  under  the  instrument  dated  April  22,  1839,  was  good. 
(3  K.  S.,  5th  ed.,  59 ;  Ist  ed.,  vol.  1,  762.)  Defendant  was  a 
trespasser.  (4  Wend.,  645,  646 ;  7  J.  R,  1;  9  id.,  35,  331 ; 
7  Cowen,  229.)  Several  written  instriunents  executed  at  the 
same  time,  between  the  same  parties,  and  relating  to  the 
same  subject-matter,  should  be  construed  as  forming  parts  of 
a  single  contract  or  conveyance.  {Cornell  v.  Todd^  2  Den. 
R.,  130 ;  Jackson  v.  Dunshagh^  1  Johns.  Cas.,  91 ;  Stow  v. 
Tiff^  15  Johns.  R.,  458 ;  RcmMn  v.  Lwm/pman^  1  Seld.,  456.) 
The  construction  must  be  made  upon  the  whole  instrument, 
and  if  possible  every  word  must  be  made  operative.  {Jackson 
ex  dem.  Troop  v.  Blodget^  16  Johns.  R.,  172 ;  WhaUon  v. 
Kauffman^  19  id.,  97 ;  Moore  v.  Jackson^  4  Wend.  R.,  58.) 
The  court  has  no  right  to  assume  that  word  "land"  was 
inserted  in  plaintifi's  instrument  by  mistake  and  therefore  dis- 
r^ard  it,  especially  when  the  answer  contains  no  such  defence. 
{Cornell  v.  Todd^  2  Den.  R.,  134,  opinion  of  the  court ;  Coon 
V.  Knap^  4  Seld.  R.,  402,  405,  opinion  of  the  court ;  Kent  v. 
ManchesteTy  29  Barb.,  597 ;  Wemple  v.  Stenjoart^  22  id.,  158 ; 
Story's  Eq.  Jur.,  §§152,  155-157;  2  John.  Ch.,  595,  597.) 
Defendant's  answer  not  setting  up  adverse  possession,  evi- 
dence to  prove  it  was  inadmissible.  {Jackson  v.  Yandehurgh^ 
1  John.  R.,  159 ;  Jackson  v.  Mc  Vey^  15  id.,  234 ;  30  Barb., 
183;  20  N.  Y.,  400;  6  Hill,  407;  16  John.,  302;  6  Cowen, 
751.)  Plaintiff  was  entitled  to  judgment  for  costs.  (  Utter  v. 
Gifford,  25  How.  Pr.,  289 ;  Code  §  304.)  A  plea  of  not 
guilty  in  trespass  on  land  puts  the  title  in  issue.  {Dimckel 
V.  FoArley^  1  How.  Pr.,  180 ;  Van  BusMrk  v.  Irving^  7 
Cow.,  35.) 

Jwmes  B,  Olney  for  the  respondent.  The  findings  of  fact 
of  the  court  below,  as  such,  cannot  be  questioned  here. 
{Mann  v.  Whiibeck^  17  Barb.,  388.)  The  agreement  of  the 
22d  of  April,  1839,  for  want  of  a  seal,  was,  as  a  conveyance 
of  real  estate,  inoperative  and  void.  (3  R.  S.,  5th  ed.,  29 ; 
4  Kent's  Com.,  8th  ed.,  499,  500 ;  2  Black.  Com.,  310 ;  Jack- 
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son  V.  Wood^  12  John.,  73 ;  Same  v.  Wenddly  id.,  355  ;  Peo- 
ple V.  GiUiSy  24  Wend.,  201.  See  Edmonds'  ed,  K  S.,  vol.  1, 
p.  689 ;  1  Shep.  Touchstone,  50  id.,  56 ;  Plowden's  Com., 
308 ;  1  Barb.,  542.)  PlaintifiPs  possession  was  not  such  aji 
entitled  him  to  maintain  an  action  for  trespass.  Stuyveaant 
V.  Tompkins^  9  John.,  60,  62 ;  Wichham  v.  Freetnan^  12  id., 
183;  Holmea  v.  Seeley,  17  Wend.,  75;  Cow.  Treatise,  title 
Trespass ;  1  Wait's  Law  and  Pr.,  766,  767 ;  Chitty's  Plead- 
ings, title  Trespass  to  Real  Property ;  Gould's  Pleadings,  4:th 
ed.,  43 ;  id.,  42,  43,  notes  by  Geo.  Gould ;  JBaU  v.  Sbdskins, 
30  How.,  27,  opinion  of  court ;  Van  Leuven  v.  Lyke^  1  Com., 
515;  Hougktaling  v.  Hougkbalirig^  35  Barb.,  379;  Haight 
V.  Badgley^  15  id.,  499 ;  4  Den.,  127.)  The  agreements 
should  be  regarded  as  one  instrument  and  construed  together. 
{French  v.  Cahart^  1  Com.,  96,  102,  and  cases  cited ;  Spring- 
sten  V.  Samson,  32  N.  T.,  703 ;  Bancroft  v.  Wenspear,  44 
Barb.,  209 ;  Mann  v.  Whiibeck,  17  id.,  388 ;  ComweU  v.  Todd^ 
2  Denio.,  130 ;  Draper  v.  Snow,  20  N.  T.,  331 ;  Britannia 
Co.  V.  Zingaen,  4  Hob.,  312 ;  Moras  v.  Jacobs,  35  How.,  90  ; 
Jackson  v.  Blodget,  16  John.,  119;  Jackson  v.  Erwvn,  4  Wend., 
69.)  The  clause  as  to  the  land  must  be  construed  strictly 
against  plaintiflF.  (1  Daily,  471 ;  Sea/rs  v.  Shafer^  1  Barb.,  408, 
415.)  The  plaintiff  had  acquired  no  rights  whatever,  by 
adverse  possession.  (See  numerous  cases  in  Abbott's  Digest, 
vol.  1,  p.  38,  §§  9  to  24.)  To  recover  in  an  action  of  trespass 
the  plaintiff  must  be  in  possession  of  the  premises.  (See 
cases  hereinbefore  cited ;  Wood  v.  Gity  of  WiUiam^burgh^ 
46  Barb.,  601 ;  Corcenla^en  v.  City  of  Brooklyn,  38  id.,  9 ; 
Little  V.  Denn,  34  N.  T.,  454,  opinion  of  the  court ;  1  Cow. 
Tr.,  3d  ed.,  414r-418 ;  Code,  §  81 ;  2  R.  S.,  Edmonds'  ed.,  305.) 
Defendant's  possession  has  been  full,  absolute,  unequivocal 
and  hostile  to  the  claim  of  all  other  persons.  {Miller  v.  Piatt, 
5  Duer,  273 ;  opinion  of  the  court,  277,  and  cases  cited ; 
Norihrvp  v.  WrigM,  7  Hill,  477 ;  opinion  of  the  court,  488 ; 
Jackson  v.  Norton,  18  John.,  355  ;  Code,  §§  81, 83 ;  DooUttU 
V.  Tice,  41  Barb.,  181.  See  also  1  Abbott's  Dig.,  38,  and 
cases  there  cited;  Qrary  v.  Goodwin,  22  N".  T.,  170 ;  KeUogg 
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V  Valentine^  21  How.,  226 ;  JSjmt  v.  Sarcaurty  33  Barb., 
491 ;  Dovming  v.  Miller^  id.,  386 ;  MosAer  v.  Yosty  id.,  277 ; 
Jackson  v.  Vermilyeaj  6  Cow.,  677 ;  Jackson  v.  Boweriy  1 
Gaines,  358.)  Defendant  is  entitled  to  costs.  (Wait's  Code, 
§  62;  ShuU  v.  Greeny  39  Barb.,  311;  34  How.,  418;  Morss 
V.  JacohSy  35  id.,  90 ;  Burhans  v,  TibhetSy  7  How.,  54 ;  Niles 
V.  Linddeyy  8  How.,  131 ;  S.  C,  1  Duer,  610 ;  Ashley  \.  Mar- 
shally  19  How.,  110;  RatKbone  v.  McCarmMy  20  Barb.,  311 ; 
S.  C,  21  N.  T.,  466 ;  Voorhies'  Code,  1866,  pp.  592, 593,  and 
cases  cited ;  WHUa/m,  v.  PrieVy  53  Barb.,  442 ;  Little  v.  DenUy 
34  N.  Y.,  457 ;  Heintz  v.  DeUingeVy  28  How.,  39  ;  Hastings  v. 
OlenOy  1  E.  D.  Smith,  402.)  Evidence  of  the  declarations  of 
a  former  occnpant  proper  to  characterize  his  possession. 
{Jackson  v.  Mc  Veyy  15  John.,  234 ;  Jackson  v.  SJiernuMiy  6 
id.,  21 ;  Jackson  v.  Va/n  Deuseuy  5  id.,  144 ;  opin.  of  court, 
167 ;  Jackson  v.  Mv/rrayy  Anthon  N.  P.,  143 ;  1  Qreenleaf 
Ev.  §  109 ;  1  Halsted  Ev.,  441, 453 ;  BvHvngame  v.  EohbinSy 
21  Barb.,  327 ;  Jackson  v.  Vredenhurghy  1  John.,  159 ;  Morss 
V.  JacohSy  35  How.,  90 ;  1  Cow.  &  Hill's  Notes,  3d  ed.,  217- 
221 ;  1  Halsted  Ev.,  352,  427.) 

LoTT,  Ch.  C.  The  defendant,  in  support  of  his  plea  of  title 
to  the  premises  first  described  in  the  complaint,  introduced  a 
deed  bearing  date  the  25th  day  of  May,  1816,  from  Jacob 
Hiight,  sheriff  of  the  county  of  Greene,  to  John  Brandow,  of 
a  tract  of  land  containing  sixty  acres,  more  or  less,  which  had 
been  sold  by  him  under  an  execution  issued  out  of  the 
Supreme  Court,  on  a  judgment  recovered  by  Elisha  "Williams 
against  David  Swart. 

There  was  testimony  showing  that  Swart  was  in  possession 
at  the  time  of  the  sale  of  a  portion  at  least  of  the  premises  so 
sold  and  conveyed,  and  there  was  conflicting  evidence  on  the 
question  whether  John  Brandow  and  his  devisees,  under  whom 
the  defendant  claimed,  had  been  in  possession,  exercising  acts 
of  ownership  from  and  subsequent  to  the  sheriff's  sale  and 
conveyance,  and  by  virtue  thereof  over  the  premises  covered 
by  the  defendant's  plea  of  title. 
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The  finding  of  the  judge,  that  the  defendant  and  those 
nnder  whom  he  claimed  title,  and  not  the  plaintiff,  had  title 
thereto,  was  necessarily  based  on  the  decision  of  that  contro- 
verted question  of  fact  in  favor  of  the  defendant.  That  deci- 
sion having  been  affirmed  by  the  General  Term  is  conclusive 
on  this  court. 

The  declarations  of  Brando w  which  were  objected  to  were 
admissible  to  characterize  the  possession  of  the  defendant  as 
adverse  to  any  title  of  the  plaintiff,  and  it  was  sufficient  to 
justify  its  admission  that  the  defendant  had  pleaded  title 
generally  without  showing  that  it  was  claimed  or  held  by 
adverse  possession. 

It  follows,  from  the  views  above  expressed,  that  there  is  no 
ground  for  the  reversal  of  the  judgment  so  far  as  it  relates  to 
the  premises  first  described  in  the  complaint.  "We  will  now 
consider  whether  the  decision,  as  to  the  second  or  the  100- 
acre  lot,  is  erroneous. 

It  is  conceded  that  John  Brandow,  on  the  22d  day  of  April, 
1839,  was  the  owner  of  the  said  lot  and  in  possession  thereof, 
claiming  title. 

On  that  day  two  instruments  in  writing  between  him  and 
B.  O.  Morss  &  Co.,  of  which  firm  the  plaintiff  was  a  member, 
were  executed,  one  of  which  was  delivered  to  each  party. 
That  given  to  Morss  &  Co.,  and  under  which  plaintiff  claims 
title,  was,  so  far  as  it  is  material  to  present  the  ground  of  his 
claim,  as  follows :  '^  Memorandum  of  an  agreement  made  and 
entered  into  this  twenty-second  day  of  April,  eighteen  hundred 
and  thirty-nine,  between  John  Brandow,  Esq.,  of  the  first 
part,  and  B.  G.  Morss  &  Co.  of  the  second  part,  all  of  the  town 
of  Prattsville,  Greene  County,  New  York,  witnesseth,  that 
the  said  party  of  the  first  part  has  and  does,  this  day,  grant, 
bargain,  sell  and  set  over  to  the  said  party  of  the  second  part 
all  the  land  and  timber,  except  the  hard  wood  on  the 
100  acres  of  land  situated  in  the  town  and  county  above- 
named,  bounded  on  the  north  by  the  Hardenburgh  line,  on 
the  east  by  lands  of  Z.  Pratt  &  Co.,  on  the  south  by  the 
so-called  Myers  lot,  on  the  west  by  the  lands  of  Lucas  Elmen- 
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dorf ."  It  then  provided  that,  "  in  consideration  of  the  above," 
the  said  party  of  the  second  part  should  pay  unto  the  said 
party  of  the  first  part  thirteen  shillings  and  sixpence  "  per 
cord  for  every  cord  of  bark,  peeled  on  the  same,"  and  interest 
on  the  same  from  the  date  of  the  instrument. 

That  the  sum  of  $1,600  on  account  of  the  above  bark  should 
be  paid  as  soon  as  the  first  day  of  December  next  after  its 
date,  if  the  party  of  the  first  part  wished  it,  and  the  balance 
was  to  be  paid  yearly  as  the  party  of  the  first  part  wished, 
"  and  as  the  bark  and  timber  "  were  taken  off,  together  with 
the  interest  annually.  Then  followed  these  provisions :  ^*  The 
party  of  the  second  part  are  to  have  the  immediate  possession 
of  the  land  for  the  purposes  above  stated  and  what  time  they 
choose  to  take  the  same  off.  Also,  the  right  of  crossing  the 
lands  belonging  to  the  party  of  the  first  part  for  the  purpose 
of  passing  to  and  from  the  above-named  lot.  It  is  understood 
between  the  parties  that  the  party  of  the  first  part  is  to  receive 
annual  interest  on  the  whole  amount  of  bark  peeled  or  taken 
off  from  the  lot  from  this  date ;  the  party  of  the  second  part 
to  run  all  risks  of  fire  after  two  years." 

The  instrument  delivered  to  Brandow  was  the  same  in  all 
respects,  except  that,  in  the  clause  disposing  of  the  property 
sold,  the  word  "  bark  "  was  used  instead  of  "  land  "  before  the 
words  "  and  timber,"  thus  purporting  to  sell  and  convey  all 
the  bark  and  timber,  etc. 

Each  of  the  instruments  was  subscribed  by  the  parties 
thereto,  but  the  seal  of  neither  of  them  was  affixed,  and  the 
question  is  presented  whether  the  plaintiff  acquired  any  right 
or  interest  under  them  in  the  land  itself,  and  my  conclusion 
is  that  he  did  not,  for  the  following  reasons : 

1st.  Assuming  that  the  instrument  delivered  to  him  is  to 
control  the  right  of  the  parties,  it  did  not  pass  the  legal  title. 
It  was  not  under  seal  and  was  therefore  inoperative  and 
ineffectual  for  that  purpose.  Without  reference  to  the  rules 
of  the  common  law,  it  is  sufficient  to  say  that  it  is  declared 
by  the  Revised  Statutes  that  "  every  grant  in  fee  or  of  a  free- 
hold estate  shall  be  subscribed  and  sealed  by  the  person  from 
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whom  the  estate  or  interest  conveyed  is  intended  to  pass,  or 
his  lawful  agent."    (1  Rev.  Stat.,  p.  738,  §  137.) 

The  provision  cited  by  the  plaintiff's  counsel  from  1  Rev. 
Stat.,  p.  762,  §  38,  has  application  only  to  the  meaning  of  the 
term  conveyance,  as  used  in  the  chapter  providing  for  the 
proof  and  recording  of  conveyances  of  real  estate,  and  declar- 
ing what  instruments  are  included  under  it  for  the  purpose 
of  record. 

2d.  The  two  instruments  are  to  be  construed  together  in 
determining  the  meaning  of  the  parties  thereto.  They  were 
executed  at  the  same  time,  and  were  intended  to  be  dupli- 
cates expressing  the  same  terms  and  language,  and  one  can- 
not be  regarded  as  more  expressive  of  and  delaring  the  inten- 
tion of  the  parties,  nor  needing  reformation  to  declare  that 
intention,  than  the  other.  On  examining  them  together, 
and  the  terms  and  provisions  which  are  the  same  and  identi- 
cal in. each,  there  is  no  reasonable  ground  for  believing  that 
a  sale  and  conveyance  of  the  land  itself  was  contemplated. 
The  language  used  is  inapt  and  inappropriate  to  carry  out 
that  object.  It,  as  used  in  the  instrument  delivered  to  the 
plaintiff,  conveys  "  all  the  land  and  timber,  except  the  hard 
wood,  on  the  100  acres  of  land  situated,"  etc.,  evidently  hav- 
ing reference  to  what  was  on  the  land  as  the  subject  of  con- 
veyance ;  and  if  the  construction  given  to  it  by  the  plaintiff  is 
correct,  it  would  convey  all  the  land  wpan  the  100  acres  of 
land  as  well  as  all  the  timber,  except  the  hard  wood,  thereon. 

Such  is  not  the  ordinary  or  usual  mode  of  describing  land 
intended  to  be  conveyed,  but  if  the  word  bark  is  substituted 
for  land,  then  the  terms  of  the  grant  or  conveyance  are 
applicable  and  appropriate. 

The  terms  of  payments  are,,  moreover,  regulated  by  the 
quantity  of  bark  taken  off  the  premises,  and  the  clause  pro- 
viding that  "  the  party  of  the  second  part  are  to  have  the 
immediate  possession  of  the  land  for  the  purposes  above 
stated,  and  what  time  they  choose  to  take  the  same  off."  The 
purposes  referred  to  are  peeling  the  bark  and  taking  the  same 
and  the  timber  sold  off  from  the  land ;  and  it  was  very  pro- 
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per  that  a  provision  fixing  the  time  during  which,  the  pur- 
chaser thereof  should  have  the  right  to  do  it,  if  the  land 
itself  was  not  sold  to  him,  but  appears  to  be  entirely  incon- 
sistent with  such  a  sale.  In  that  case  his  ownership  would 
secure  that  right ;  and  a  limitation  of  the  time  during  which 
the  seller  should  have  the  privilege  of  taking  off  the  hard 
wood  reserved  and  excepted  by  him  for  the  sale,  would  be 
proper  and  necessary. 

Without  a  further  reference  to  the  particular  terms  and 
provisions  of  the  instruments  in  detail,  I  deem  it  sufficient 
to  say  tliat  the  whole  scope  and  tenor  thereof  clearly  show 
that  the  land  itself  was  not  intended  to  be  sold,  and  the 
omission  to  make  a  provision  for  the  delivery  of  a  deed  is 
also  confirmatory  of  that  construction. 

Assuming  the  views  above  expressed  to  be  correct,  it  fol- 
lows that  the  title  of  John  Brandow  to  the  land  was  not 
divested,  and  that  the  possession  of  the  plaintiff  was  sub- 
ordinate thereto,  and  was  limited  and  restricted  to  the  single 
purpose  of  securing  the  bark  and  timber  purchased  by  him. 

It  is  claimed  on  behalf  of  the  plaintiff,  that  the  judge  erred 
in  excluding  evidence  that  the  price  paid  by  him  was  the  full 
value  of  the  land,  bark  and  timber  together,  except  the  hard 
wood-  We  think  not.  The  contract  itself  declared  and 
expressed  what  was  sold,  and  the  price  to  be  paid  therefor, 
could  not  affect  that  question,  and  was  wholly  immaterial. 

It  only  remains  to  be  considered,  whether  the  plaintiff  was 
entitled  to  judgment  for  costs. 

He  failed  on  the  issues  affecting  the  premises,  as  to  which 
title  was  pleaded ;  and  the  judge  has  found  that  neither  the 
possession  of  nor  the  title  to  the  residue  was  made  a  question 
or  controverted  on  the  trial  by  the  defendant,  and  the  amount 
of  recovery  for  the  trespass  thereon  by  the  plaintiff  was  less 
than  fifty  dollars. 

A  reference  to  the  pleadings  and  some  of  the  provisions  of 
the  Code  will  be  useful  in  the  consideration  of  that  question. 

The  action  before  tlie  justice  was  brought  for  the  recovery 
of  damages  for  an  unlawful  entry  on  two  different  parcels  of 
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land.  The  plea  of  title  was  interposed  to  a  greater  portion 
of  the  first  and  to  the  whole  of  the  second. 

There  was  a  separate  cause  of  action  alleged  as  to  each  of 
those  parcels,  but  not  as  to  any  specific  part  of  either ;  and  as 
the  plea  of  title  affected  both  of  those  causes,  the  case  does 
not  fall  within  section  62  of  the  Code,  which  provides  that 
if,  in  an  action  before  a  justice,  the  plaintiff  have  several 
causes  of  action,  and  a  plea  of  title  accompanied  With  the 
requisite  undertaking  is  interposed  to  one  of  them,  Ihe  justice 
shall  discontinue  the  proceedings  as  to  that,  and  may  continue 
them  as  to  the  other  or  others  of  them.  It  is  therefore  neces- 
sary to  refer  to  the  other  sections.  Section  65  provides  that 
"  in  every  action  brought  in  a  court  of  justice  of  the  peace, 
where  the  title  to  real  property  shall  come  in  question,  the 
defendant  may,  with  or  without  other  matter  of  defence,  set 
forth  in  his  answer  any  matter  showing  that  such  title  will 
come  in  question,"  etc.  Section  56  requires  the  delivery  of 
an  undertaking  to  divest  the  justice  of  jurisdiction,  and  section 
57  declares  that,  "  upon  the  delivery  of  the  undertaking  to  the 
justice,  tlie  action  before  him  shall  be  discontinued,  and  each 
party  shall  pay  his  own  costs." 

It  is  then  ♦provided,  by  section  60,  that  "where  a  suit 
before  a  justice  shall  be  discontinued  by  the  delivery  of  an 
answer  and  undertaking,  as  provided  in  sections  55,  56  and 
57,  the  plaintiff  may  prosecute  an  action  for  the  same  cause 
in  the  Supreme  Court,  and  shall  complain  for  the  same  cause 
of  action  only  on  which  he  relied  before  the  justice,  and  the 
answer  of  the  defendant  shall  set  up  the  same  defence  only 
which  he  made  before  the  justice."  The  next  section  (61) 
declares  that  "  if  the  judgment  in  the  Supreme  Court  be  for 
the  plaintiff,  he  shall  recover  costs ;  if  it  be  for  the  defendant, 
he  shall  recover  costs,  except  that  upon  a  verdict  he  shall  pay 
costs  to  the  plaintiff  unless  the  judge  certify  that  the  title  to 
real  property  came  in  question  on  the  trial." 

The  effect  of  the  interposition  by  the  defendant  of  the  plea 
of  title  and  the  delivery  of  the  requisite  undertaking  under 
the  preceding  provisions,  was  to  divest  the  justice  of  jurisdic- 
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tion,  and  it  was  optioual  with  the  plaintiff  to  prosecute  an 
action  for  the  same  cause  or  not,  at  his  election.  The  only 
consequence  resulting  from  his  failure  to  do  so  was  a  liability 
to  pay  the  defendant  the  costs  he  had  paid  to  the  justice  on 
the  discontinuance. 

If  such  action  was  brought,  then  the  pleadings  and  costs 
therein  were  to  be  regulated  and  controlled  by  the  said  sec- 
tions 60  and  61,  and  the  only  just  and  reasonable  construc- 
tion to  be  given  to  section  61  is,  that  the  costs  in  the  Supreme 
Court  are  to  be  governed  by  the  decision  and  judgment  on  the 
issue  presented  by  the  plea  of  title  before  the  justice  which 
caused  the  prosecution  of  the  action  in  the  Supreme  Court. 
The  last  clause  of  that  section,  which  provides  that  the 
defendant,  although  he  recovers  a  verdict,  shall  nevertheless 
pay  costs  to  the  plaintiff,  unless  the  judge  certifies  that  the 
title  to  real  property  came  in  question  on  the  trial,  evidently 
has  reference  to  the  recovery  on  the  plea  of  title. 

A  different  rule  would  charge  a  defendant  with  all  the  costs 
of  the  action,  incliiding  those  paid  to  the  justice  on  the  dis- 
continuance of  the  action,  although  he  fully  sustained  his 
defence  as  to  all  the  acts  complained  of  as  trespass  on  the  land 
to  which  title  was  pleaded,  and  the  plaintiff's  recovery  waa 
limited  to  those  only  to  which  no  defence  was  interposed.  In 
other  words,  the  entire  costs  of  the  issues  raised  and  tried  in 
an  action  would  be  charged  on  the  prevailing  party.  A  con- 
struction leading  to  such  a  result  cannot  be  sustained. 

It  is  true  that  the  judge  has  found  that  the  cattle  of  the 
defendant  have  committed  trespasses,  causing  damage  to  the 
plaintiff  to  the  amount  of  six  cents,  and  it  may  be  conceded 
that  he  ought  to  have  borne  the  necessary  costs  for  the  reco- 
very of  those  damages.  That  concession,  however,  affords 
no  ground  of  right  to  the  costs  in  the  Supreme  Court.  If  he 
had  linyted  his  cause  of  action  before  the  justice  to  the  tres- 
passes for  which  he  has  finally  recovered,  he  would  also  have 
recovered  the  costs  allowed  by  law ;  but  he  has,  by  claiming 
title  to  land  not  owned  by  him,  caused  all  the  costs  which 
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have  accrued  in  the  Supreme  Court,  and  the  law  declares,  and 
properly,  thai  he  should  bear  them. 

It  follows  that  there  is  no  ground  for  the  reversal  of  the 
judgment ;  it  must,  therefore,  be  affirmed,  with  costs. 

Leonabd,  0.  The  contract  of  April  22,  1839,  executed  by 
the  parties  in  duph'cate,  and  mutually  exchanged,  was  one 
instrument,  and  each  counterpart  has  the  same  signification, 
as  an  expression  of  the  intention  of  the  parties. 

The  plaintiff  executed  and  delivered  to  John  Brandow  a 
counterpart  of  the  instrument,  or  one  purporting  to  be  such, 
from  which  it  appears  that  the  plaintiff  purchased  only  ^'  the 
bark  and  timber  (except  the  hard  wood)  on  the  100-acre 
tract,"  and  was  granted  the  right  to  take  immediate  possession 
of  the  land  for  the  purposes  of  the  contract.  According  to 
the  tenor  of  this  instrument  he  has  no  title  to  the  land,  and 
no  trespass  against  his  rights  has  been  committed  thereon. 
It  became  a  part  of  his  case,  as  the  actor  seeking  redress  and 
invoking  the  judgment  of  the  court  in  his  favor,  to  remove 
every  reasonable  doubt  and  obstruction  to  his  right  of 
recovery.  The  counterpart  produced  by  the  defendant  was 
entitled  to  the  same  faith  and  credit  as  that  of  the  plaintiff. 
K  the  plaintiff  wished  to  overcome  or  remove  its  force  and 
effect  as  evidence  against  his  construction,  it  was  his  business 
to  present  the  proper  issue  to  reform  or  correct  it,  so  that  it 
would  truly  express  the  contract  on  the  evidence  to  be  pro- 
duced under  such  issue.  The  want  of  accuracy  in  that  of  the 
defendant  is  not  proven  by  the  mere  production  of  the  coun- 
terpart of  the  plaintiff  containing  the  word  "  land "  in  the 
place  of  the  word  ^^  bark,"  unless  the  true  meaning  can  be 
determined  by  the  context  or  tenor  of  the  instrnment  to  be 
in  harmony  with  his  claim.  No  doubt  the  court  could,  at  the 
trial,  properly  receive  evidence  of  the  situation  of  the4)artie8, 
and  of  the  surrounding  circumstances,  to  enable  the  court  to 
look  at  the  contract  in  the  same  light  in  which  the  parties 
entered  into  it.  But  there  are  some  instances  where  no  light 
from  the  surrounding  circumstances,  or  the  situation  of  the 
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parties,  can  overcame  the  internal  evidence  of  its  meaning  to 
be  drawn  from  the  written  instrument.  The  judge  or  court 
should  receive  evidence  of  this  character,  when  offered,  unless 
it  can  be  clearly  determined  that  neither  surrounding  circum- 
stances nor  situation  of  parties  can  affect  the  question  of  con- 
struction. It  was  held,  in  Jtuid  v.  Ensign  (6  Barb.,  258), 
that  the  copy  in  the  hands  of  the  defendant  should  be  fol- 
lowed, if  the  difference  was  material,  in  an  action  for  a  for- 
feiture of  the  contract,  that  being  the  copy  under  which  the 
defendant  had  acted  in  making  a  series  of  annual  payments. 

The  contract  of  the  parties  in  this  case  has  such  inherent 
evidence  of  its  true  meaning,  that  it  carries  a  clear  legal  con- 
viction that  it  relates  to  a  sale  of  the  bark  and  of  the  timber, 
other  than  the  hard  wood,  and  not  of  the  land.  The  bark 
was  to  be  peeled  and  piled;  the  mode  of  ascertaining  the 
quantity  is  mentioned,  and  is  in  part  dependent  on  the  peel- 
ing and  piling ;  the  payment  is  regulated  by  the  measure  or 
quantity  of  the  bark  peeled,  as  well  as  by  the  rate  per  cord 
when  piled.  The  price  of  bark  is  stipulated,  and  not  the 
price  of  land.  The  first  payment  is  on  account  of  "  the  above 
bark,"  and  the  balance  yearly,  as  the  bark  and  timber  were 
to  be  taken  off.  Interest  is  to  be  paid  from  date  on  the 
amount  of  bark  peeled,  and  the  plaintiff  is  not  to  bear  the 
risk  of  fire  for  the  first  two  years.  The  plaintiff  may  have 
what  time  he  chooses  to  remove  the  bark,  but  no  stipulation 
is  imposed  upon  Brandow  as  to  the  removal  of  the  hard  wood. 
A  qualified  possession  is  given  to  the  plaintiff,  and  none 
other  is  mentioned  or  contemplated.  The  condition  that  the 
consideration  or  price  of  the  land  should  be  at  the  risk  of  the 
destruction  of  the  bark  by  fire  for  two  years,  as  claimed  by  the 
construction  insisted  on  by  the  plaintiff,  is  without  a  precedent, 
and  exceedingly  improbable.  The  land  is  fixed  and  certain, 
and,  upon  a  sale,  the  payment  of  the  price,  is  universally  sought 
to  be  secured  beyond  any  chance.  If  the  land  was  purchased, 
no  concession  was  necessary  as  to  the  time  for  the  removal  of 
the  bark,  and  the  omission  to  restrict  Brandow,  in  respect  to 
taking  hard  wood,  would  be  equally  unnatural  and  remark. 
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able.  These  numerouB  provisions  to  secure  the  rights  of  the 
parties  as  to  the  bark  and  the  soft  timber  are  not  appropriate  in 
a  contract  for  the  sale  of  land,  but  are  apt  and  pertinent  to  a 
sale  of  the  growing  bark.  I  have  purposely  omitted  to  refer 
to  the  surrounding  circumstances,  which  would  include  the 
very  pregnant  fact  that  the  agreement  was  drawn  and  copied 
by  the  plaintiff,  the  draft,  signed  by  him  as  an  original,  hav- 
ing been  delivered  to  Brandow,  who  was  unable  to  read  or 
write,  for  the  reason  that  evidence  of  the  value  of  the  land, 
bark  and  timber,  excepting  the  hard  wood,  was  offered  by  the 
plaintiff  and  excluded. 

The  legal  meaning  and  object  of  the  parties  was  plain,  and 
the  mistake  of  inserting  the  term  "land"  in  the  place  of 
"  bark  "  was  apparent,  without  any  resort  to  surrounding  cir- 
cumstances. Evidence  of  the  value  of  the  land,  bark  and 
timber,  excepting  the  hard  wood,  would  prove  nothing 
material  without  further  proof  that  the  price  agreed  to 
be  paid  was  more  than  the  bark  and  soft  wood  were 
really  worth.  There  was  no  offer  to  prove  that  these 
were  not  really  worth  the  price  stipulated ;  and  no  certain 
inference  could  be  drawn  that  the  price  of  the  bark  included 
the  land,  even  if  some  witnesses  had  testified  that  the  price 
agreed  to  be  paid  was  equal  to  the  value  of  both  land  and 
bark.  This  evidence  was,  therefore,  immaterial,  and  its 
exclusion  was  no  error. 

The  judge  evidently  based  his  opinion  that  the  land  was  not 
included  in  the  contract  from  its  context,  and  in  this  conclu- 
sion he  was  entirely  correct.  This  holding  also  renders  the 
extrinsic  evidence  of  the  defendant  wholly  immaterial, 
although  its  admission  was  not  erroneous. 

I  am  unable  to  perceive  that  the  plaintiff  has  proved  a 
paramount  title  to  the  tavern-stand  premises.  The  defendant 
and  those' imder  whom  he  claims  had  been  in  the  possession 
of  the  premises  under  a  claim  of  title  for  more  than  forty  years ; 
at  least  there  was  much  evidence  tending  so  to  prove.  Those 
from  whom  the  plaintiff  derives  title,  bounded  the  premises 
conveyed  by  them  by  the  lands  of  John  Brandow,  under 
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whom  the  defendant  claims.  It  can  hardly  be  possible  that 
land  conveyed  by  another,  which  was  bounded  npon  land 
belonging  to  Brandow,  could  embrace  land  by  which  it  was 
bounded,  or  of  which  be  was  in  the  possession.  It  appears 
that  the  title  depended  upon  the  facts  proveu  in  the  case,  upon 
which  the  judge  has  passed  in  rendering  his  decision,  and  it 
is  no  longer  open  to  discussion. 

The  plaintiff  objects  that  the  defendant  did  not  plead  title 
by  adverse  possession,  and  that  his  claim,  based  upon  title  so 
derived,  ought  not  to  have  been  considered.  In  this  respect 
I  think  he  is  mistaken.  The  defendant  states  in  his  answer 
that  these  premises  had  been  the  freehold  of  John  Brandow, 
and  in  his  posseission  for  more  than  forty  years  prior  to  1859  ; 
that  he  devised  the  premises  to  his  daughters,  under  whose 
authority  the  defendant  entered  and  committed  the  acts  com- 
plained of.  All  the  elements  of  an  adverse  possession  are 
stated,  and  it  was  not  important  to  designate  the  title  as  an 
adverse  possession.  The  evidence  of  possession  was  properly 
admitted,  and  the  question  was  finally  passed  upon  by  the 
court.  It  is  not  very  apparent  that  the  deed  under  which 
the  plaintiff  claims  title  purports  to  convey  the  premises  in 
question. 

The  plaintiff  also  claims  that  his  recovery  of  six  cents  dam- 
ages entitles  him  to  the  costs  of  the  action,  and  that  the 
recovery  of  costs  against  him  is  erroneous. 

The  sum  mentioned  was  recovered  for  damages  committed 
by  the  defendant's  cattle  in  going  upon  a  portion  of  the  lands 
mentioned  in  the  complaint,  as  to  which  the  defendant  did 
not  plead  title  in  himself. 

This  action  was  commenced  before  a  justice  of  the  peace, 
and  discontinued  on  the  plea  of  title  by  the  defendant. 
Another  action  was  commenced  in  the  Supreme  Court,  and  it 
must  be  presumed  that  the  defendant  set  up  the  same  defence 
only,  which  he  made  before  the  justice,  as  was  authorized  and 
directed  by  section  60  of  the  Code.  There  was  no  question 
raised  that  the  answer  was  not  the  same  that  had  been  made 
before  the  justice.     Hence  it  is  plain  that  the  damages  now 
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recovered  by  the  plaintiff  might  have  been  recovered  before 
the  justice.  But  the  plaintiff  sought  to  recover  other  damages 
for  trespasses  upon  other  lands  which  he  claimed  to  own,  as 
to  which  the  defendant  interposed  a  plea  of  title,  and  has 
succeeded. 

The  sixty-first  section  of  the  Code  directs  that,  in  such  an 
action,  the  defendant  shall  pay  costs  upon  a  verdict,  unless  the 
judge  certify  that  the  title  to  real  property  came  in  question 
on  the  trial.  As  to  the  trespasses  concerning  which  no  plea 
of  title  was  interposed,  the  action  might  have  been  continued 
under  section  62. 

The  judge,  before  whom  the  action  was  tried,  has  certified 
that  the  defendant  did  not  controvert  the  plaintiff's  title  to 
the  land  upon  which  the  defendant's  cattle  committed  tres- 
passes, and  as  to  all  the  residue  of  the  lands,  mentioned  in  the 
pleadings,  the  judge  has  found,  and  has  thereby  sufficiently 
certified,  that  the  defendant  had  title,  and  that  the  title  was 
in  issue.  The  determination  of  the  title  was  the  only  subject 
in  controversy.  There  has  been  no  recovery,  by  the  plaintiff, 
as  to  any  trespasses  where  the  title  to  land  came  in  question. 
Hence  the  plaintiff  is  not  entitled  to  costs,  under  section  304 
of  the  Code,  and  the  defendant  is  entitled  thereto  under  sec- 
tion 805. 

The  plaintiff  has  also  insisted  that  he  is  entitled  to  costs 
under  title  6,  of  chapter  5,  of  part  3  of  the  Bevised  Statutes. 
It  is  entirely  plain,  on  a  reference  to  that  chapter,  that  this 
action  was  not  prosecuted  under  it,  and  is  not  governed  by  it 
in  any  respect.  It  is  not  necessary,  therefore,  to  discuss  the 
question  whether  that  chapter  is  still  in  force,  or  has  been 
repealed  by  the  Code.  We  may  concede  that  it  has  not  been 
repealed  ;  it  would  not  avail  to  give  costs  to  the  plaintiff,  nor 
to  save  him  from  liability  therefor. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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William  G.  Sanim,  Keoeiver,  etc.,  Eespondent,  v.  Edwabd 
0.  Gbavbs,  impleaded,  etc.,  Appellant. 

(Argued  May  10, 1871 ;  decided  September  term,  1871.) 

Action  upon  a  premium  note  giyen  to  the  -^tna  Insurance 
Company  of  Utica,  a  mutual  insurance  company,  organized 
under  the  general  law  passed  April  10, 1849. 

Judgment  reversed  upon  the  ground  that  the  assessment 
was  for  more  than  the  proportion  of  the  losses  and  expenses  with 
which  defendant's  note  was  properly  chargeable. 

Wm.  Porter  for  the  appellant. 

S.  E,  Mygatt  for  the  respondent. 

Eabl,  C,  reads  for  reversal. 
All  concur,  except  Gray,  C,  not  voting. 
Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event. 


Patrick  Gbebn,  Eespondent,  v.  John  A.  Kennedy,  Appel-       ii6  w 

lant. 

(Argued  May  10, 1871 ;  decided  September  term,  1871.) 

Action  for  assault  and  battery  and  false  imprisonment. 
Plaintiff  was  arrested  by  a  police  officer  of  the  eighth  ward 
station-house  in  the  city  of  Kew  York,  for  passing  liquor  to 
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Action  to  recover  damages  to  a  cargo  of  sugar  in  defend- 
ants' custody  as  common  carriers.  The  bill  of  lading 
excepted  "  dangers  of  the  sea."  The  boat  was  towed  upon 
a  hidden  stump,  a  recent  obstruction  in  the  channel  of  the 
Hudson  river,  and  sunk.  Hdd^  the  loss  occurred  by  a  danger 
of  the  sea,  and  defendants  were  not  liable. 

Livingston  K.  Miller  for  the  appellants. 

Joseph  Potter  for  the  respondents. 

Gkay,  C,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed^  with  costs. 


HiBAM  G.  HoTOHKiss,  Appellant,  v.  The  Commeecial  Mutual 
FiEE  Insurance  Company,  Bespondent. 

(Argued  May  15,  1871 ;  decided  September  term,  1871.) 

Question  as  to  the  construction  of  the  language  of  a 
policy. 

M.  M,  Evarta  for  the  appellant. 

D.  D,  Lord  for  the  respondent. 

Hunt,  C,  reads  for  reversal ;  Leonaed  and  Eabl,  CO., 
concur. 

LoTT,  Ch.  C,  dissents ;  Gray,  C,  not  voting. 

Judgment  of  General  Term  reversed,  and  judgment  ordered 
for  plaintiff  upon  the  verdict,  for  $2,144,  with  interest  and 
costs,  less,  $273.70,  and  interest  thereon  from  July  14,  1861. 


Charlotte  S.  Wilder  et  al.,  Eespondents,  v,  Zowsi  G.  Stearns, 

impleaded,  etc.,  Appellant. 

(Aigned  May  15, 1871 ;  decided  September  term,  1871.) 
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B.  G.  WiLDEB,  the  owner  of  a  patent  for  improyement  in 
safes,  transferred  the  same  to  defendants  npon  their  agree- 
ment to  pay  three-fourths  of  a  cent  per  pound  on  weights  of 
all  safes  sold  by  them  during  the  term  of  the  contract.  Also, 
that  in  case  of  renewal  they  should  have  the  same  right  upon 
the  same  terms.  Before  the  expiration  of  the  original  patent, 
defendant  Roff  assigned  to  Steams.  The  patent  was  renewed 
for  seven  years.  After  the  renewal  the  safes  were  manufac- 
tured by  Stearns  .&  Marvin.  On  the  Ist  November,  1860, 
Stearns  sold  out  to  Marvin,  and  delivered  possession  of  the 
stock  of  safes  on  hand,  amounting  to  837,148  pounds.  Upon 
this  amount  plaintiffs,  as  assignees  of  Wilder,  claimed  the 
royalty.  Held^  that  as  Marvin  was  not,  as  far  as  the  patentee 
was  concerned,  a  partner  in  the  manufacture  of  the  safes, 
the  manufacture  and  sale  by  the  firm  of  Stearns  <&  Marvin 
being  only  protected  by  the  license  to  Stearns ;  whenever  the 
safes  manufactured  passed  from  the  authority  and  control  of 
Stearns,  the  license  was  at  an  end,  and  the  rights  of  the 
patentee  terminated.  The  transfer  was,  therefore,  a  sale  within 
the  meaning  of  the  contract,  and  defendant  Steams  liable  for 
the  royalty. 

Wm.  M,  Evarts  for  the  appellant. 

J.  M.  Van  Cott  for  the  respondents. 

Hunt,  C,  reads  for  affirmance. 

All  concur,  except  Eabl,  C,  dissenting. 

Judgment  affirmed. 


Geosge  S.  Terry,  Receiver,  etc.,  Respondent,  v.  William 

Wait,  Impleaded,  etc.,  Appellant. 

(Argued  May  16, 1871 ;  decided  September  term,  1871.) 

Action  to  recover  amount  of  a  promissory  note  given  by 
defendant,  William  Wait,  to  David  W.  Wait,  of  whose  pro- 
perty plaintiff  was  appointed  receiver  in  proceedings  supple- 
mentary to  execution.    The  complaint  alleged  that  the  note 
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was  transferred  to  Martin,  the  other  defendant,  with  intent  to 
defrand  the  judgment  creditor.  Defendant  Wait  answered, 
denying  complaint  and  pleading  payment.  The  note  was  paid 
to  Martin  after  notice  of  plaintiff's  daim.  Martin  suffered 
default.  Hdd^  that  to  recover  against  defendant  Wait  it  was 
incumbent  upon  plaintiff  to  prove  the  allegations  of  fraud ; 
that  he  was  not  affected  by  the  default  of  Martin ;  and  there 
being  no  evidence  of  fraud  in  the  case,  judgment  reversed. 

TFl  A.  Beach  for  the  appellant. 

E.  F.  BuUa/rd  for  the  respondent. 

Easl,  C,  reads  for  reversal.     All  concnr,  except  Gray,  C, 
dissenting. 
Judgment  reversed  and  new  trial  ordered,  costs  to  abide 

event. 


James  B.  Wilson,  Appellant,  v.  William  T.  Blodgbtt  et  al., 

Eespon  dents. 

jD.  McMahon  for  the  appellant. 

J.  H,  Reynolds  for  the  respondents. 

Argued  and  decided  with  Kerr  v.  Blod^ett,  anUy  p.  62. 


jA3iE8  M.  Donley,  Respondent,  v.  William  Gsaham, 

Appellant. 

No  appeal  lies  to  this  court  from  an  order  denying  a  motion  for  a  new  trial 
on  the  ground  of  surprise  or  newly  discovered  evidence.  The  question 
is  one  of  discretion  with  the  court  below. 

(Argued  May  17, 1871 ;  decided  September  term,  1871.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Court  in  the  sixth  district,  aflSrming  a  judgment  for  plaintiff 
on  verdict,  and  affirming  order  denying  motion  for  new  trial 
on  the  evidence  and  on  account  of  newly  discovered  evidence. 
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The  only  errors  alleged  were,  the  verdict  was  against  the  weight 
of  evidence,  and  that  the  motion  for  new  trial  was  improperly 
denied.  Held^  that  an  appeal  cannot  be  entertained  in  this 
court  upon  either  of  these  grounds. 

Q,  L.  Sessions  for  the  appellant. 

Z.  Seymour  for  the  respondent. 

Leonard,  C,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed,  with  costs. 


WiLUAM  C.  Bush,  Respondent,  v.  The  Roohesteb  Cnr 

Bank  et  al.,  Appellants. 

(Argaed  May  18, 1871 ;  decided  September  term,  1871.) 

Action  to  foreclose  mortgage  made  by  James  M.  Demarest 
to  Horace  F.  Bush,  and  assigned  to  plaintiff.  At  the  same 
time  the  mortgage  was  executed,  Bush  executed  another 
mortgage  to  the  Rochester  City  Bank.  The  bank  foreclosed 
its  mortgage,  bid  in  the  property  and  conveyed  it  by  quit- 
claim deed  to  defendants  Campbell  and  Clark.  The  bank, 
and  Campbell  and  Clark,  put  in  answers,  claiming  the  bank 
mortgage  was  to  have  priority.  The  court  found  it  had  no 
priority,  but  that  there  was  an  equality  of  lien,  and  ordered 
sale  for  the  payment  of  both  mortgages.  The  bank  only 
appealed.  JSddy  that  the  bank  had  no  interests  affected  by 
the  judgment,  and  had  therefore  no  right  to  appeal. 

James  X.  Angle  for  the  appellants. 

James  C.  Cochrane  for  the  respondent. 

Gray,  Hunt  and  Earl,  CC,  read  for  affirmance. 

All  concur. 

Judgment  affibmed,  with  costs. 
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EoswELL  C.  Smith,  Bespondent,  v,  Joshua  P.  Lippihoott 

et  al.,  Appellants. 

(Submitted  May  19, 1871 ;  decided  September  tenn,  1871.) 

Decided  upon  the  facts  in  the  case. 

Alexander  dk  Green  for  the  appellants. 

John  SlosBon  for  the  respondent. 

HiiNT,  C,  reads  for  affirmance. 

All  concur,  except  Leonard,  C,  not  sitting. 

Judgment  affirmed,  with  costs. 


Sbymotjb  T.  Day,  Respondent,  v.  Rhoda  N.  Mobtsath, 

Administrator,  etc.,  Appellant. 

(Ai^ed  September  19, 1871 ;  decided  January  term,  1872.) 

Decided  upon  the  facts  in  the  case. 

Oeorge  B.  Hihhanrd  for  the  appellant. 

John  Oaneon  for  the  respondent. 

LoTT,  Ch.  C,  and  Leonard,  0.,  read  for  affirmance. 

All  concur. 

Judgment  affirmed,  with  costs. 


Jacob  P.  Masshai.l  et  al..  Respondents,  v.  The  New  Yo 
Central  Railroad  Company,  Appellant. 

(Submitted  September  19, 1871 ;  decided  January  term,  1872.) 

A.  P.  Zoning  for  the  appellant. 

K  O.  Zapham  for  the  respondents. 

Hunt,  C,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed,  with  costs. 
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Thomas  N.  Gibbs  et  al.,  Respondents,  v,  John  Van  Bukbn, 

Jr.,  Appellant. 

(Argued  September  20, 1871 ;  decided  Janoary  term,  1872.) 

Action  to  recover  the  value  of  a  quantity  of  wheat,  which 
defendant,  as  common  carrier,  had  contracted  to  transport  for 
plaintiff  from  Oswego  to  Albany,  to  deliver  to  consignees, 
who  had  an  office  upon  the  pier  within  the  city  of  Albany. 
Upon  the  arrival  of  the  boat  at  Albany,  the  master  reported 
to  the  consignees,  who  directed  him  to  proceed  with  his  boat 
and  cargo  across  the  channel  of  the  Hudson  river  to  a  railroad 
elevator  at  East  Albany,  within  the  port  of  Albany.  The 
master  complied  with  the  directions,  and,  while  waiting  to 
discharge  his  cargo,  a  fire,  originating  in  the  elevator,  nearly 
destroyed  the  cargo.  The  consignors,  by  direction  of  the 
defendant,  sold  the  damaged  cargo,  and  paid  over  the  avails 
to  plaintiffs'  agent.  Defendant  claimed  that  the  master,  in 
crossing  the  river,  was  not  acting  under  his  employment  or 
authority,  and  that  his  liability  as  common  carrier  had  ceased 
when  the  fire  occurred.  Held,  that  the  fact  that  defendant 
continued  his  control  of  the  property  after  the  fire,  with  other 
facts,  afforded  a  legitimate  inference  that  the  parties,  in  con- 
tracting, had  reference  to  the  port  and  not  alone  to  the  city 
of  Albany ;  also,  that  there  was  not  suflicient  delivery  before 
the  fire  to  discharge  the  carrier,  and  that  defendant  was  liable. 

G.  N.  Kennedy  for  the  appellant. 

ATberttM  Perry  for  the  respondents. 

Gbay,  C,  reads  for  affirmance. 

All  concur,  except  Lott,  Ch.  C,  dissenting. 

Judgment  affirmed,  with  costs. 


William  A.  Hadden  et  al..  Respondents,  v.  JKREmxa  W. 

DiMicK,  Appellant. 

(Argued  September  21, 1871 ;  decided  January  term,  1872.) 
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Action  to  recover  damages  for  breach  of  contract.  Ver- 
dict ordered  by  the  court  for  plaintiffs.  Reversed  upon  the 
ground  that  there  was  some  evidence  tending  to  show  a  parol 
waiver  of  the  contract  by  plaintilfe,  which  should  have 
been  submitted  to  the  jury ;  and,  if  they  found  such  waiver, 
plaintiffs  would  be  estopped  from  claiming  a  non-performance. 

Wiiiiam  G.  Ohoate  for  the  appellant. 

John  Sloaaon  for  the  respondents. 

Earl,  C,  reads  for  reversal. 
All  concur ;  Leonabd,  C,  not  sitting. 
Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event. 


Anthony  M.  Strong,  Respondent,  v,  Adam  Blake,  2d,  et 

al..  Appellants. 

O.  L.  Sted/man  for  the  respondent. 

Judgment  affirmed  by  default,  with  costs. 


Job  D.  Tanner,  Appellant,  v.  Martin  S.  Hills,  Respondent 

One  H.  worked  plaintiff's  &rm  under  a  contract,  in  and  by  which  plaintiff 
agreed  to  let  the  farm  to  H.  to  work  on  shares  upon  certain  conditions, 
among  others,  that  plaintiff  was  to  account  and  pay  to  H.,  in  considersr 
tion  of  the  premises  and  for  his  performance,  the  value  of  one-half  of  all 
the  grain,  etc.,  produced  from  the  farm.  Hdd,  that  the  parties  were  not 
tenants  in  common  of  the  crops,  but  that  plaintiff  had  exclusive  titlo 
thereto. 

(Argued  September  21,  1871 ;  decided  January  term,  1872.) 

John  Oavl  for  the  appellant. 

R.  E,  And/rewa  for  the  respondent. 
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Leonabd,  0.,  reads  for  reversal. 
All  concur. 

Order  of  General  Term  reversed,  and  judgment 'of  County 
Court  aflSrmed,  with  costs  in  both  courts. 


The  Wayne  and  Ontakio  Collegiate  iNSTiruTE,  Respondent, 

V.  HosAOE  Blacemab,  Appellant. 

(Argued  September  21, 1871 ;  decided  January  term,  1872.) 

AcrnoN  upon  a  subscription  paper  made  payable  to  the 
"  treasurer  of  a  board  of  trustees  which  may  be  elected  by  the 
Wayne  County  Baptist  Association  at  a  convention  to  meet 
at  Marion,  on  Wednesday,  the  80th  of  the  present  month," 
and  upon  a  bond  executed  to  plaintijQF,  conditioned  to  pay 
$500  "  when  a  honafde  subscription  of  $10,000  is  made  by 
such  persons  as  are  responsible,  including  the  responsible  sub- 
scriptions heretofore  made,"  etc. 

Defendant  offered  to  show,  as  a  defence  to  the  subscription, 
that  the  trustees  mentioned  in  complaint  are  not  the  trustees 
elected  at  the  time  specified  in  the  bond,  but  were  irregularly 
elected  at  another  time  and  place. 

Held^  that  this  was  a  good  defence  under  the  authority  of 
the  case  Sa/ms  Plamtiff  v.  Lamnney  (Court  of  Appeals, 
December  term,  1869),  and  the  evidence  was  erroneously 
excluded. 

Plaintiff  produced  and  proved  an  agreement,  signed  by 
responsible  persons,  "  agreeing  to  guaranty  the  payment  of 
the  subscriptions,  and  agreeing  to  pay  to  the  trustees  a  further 
sum  sufficient  to  make  up,  when  added  to  the  amount  of 
such  subscriptions,  $10,500.  Held^  that  this  was  a  substantial 
and  sufficient  compliance  with  the  conditions  of  the  defendant's 
bond. 

T,  R,  Strong  for  the  appellant. 

X.  Tremain  for  the  respondent. 


J 
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Hunt,  C,  reads  for  deducting  from  the  judgment  the  sum 
of  $39.60,  the  amount  of  judgment  upon  the  subscription 
^aper,  wit£  interest  from  April  24, 1865,  and  for  affirmance 
of  the  judgment  as  to  residue,  with  costs. 

All  concur. 

Judgment  accordingly. 


James   0.   Tatlob,   Eespondent,  v.  Jesemiah   V.  Spadeb, 

Appellant. 

(Argued  September  21,  1871 ;  decided  Januaxy  term,  1872.) 

AonoN  to  recover  damages  for  the  conversion  of  100  bar- 
rels of  flour  deposited  with  defendant,  a  warehouseman  in 
the  city  of  New  York,  by  one  Walter  S.  Hicks,  who  took  a 
warehouse  receipt  therefor,  acknowledging  the  receipt  of  the 
flour,  on  account  of  and  subject  to  the  order  of  S.  F.  Taylor, 
plaintiflPs  agent,  who  assigned  and  transferred  the  receipt  to 
plaintiff.  Defendant  refused  to  deliver  the  flour  on  demand. 
Subsequently  John  W.  Padden  commenced  an  action  of 
replevin  against  Hicks  and  defendant,  claiming  that  Hicks 
had  purchased  the  flour  of  him  fraudulently.  The  sheriff 
took  the  flour,  but  redelivered  the  same  to  defendant,  upon 
his  giving  security.  That  action  was  pending  at  the  time  of 
the  commencement  of  the  present  one.  The  defendant 
herein  set  up,  in  his  answer,  the  claim  of  Padden  and  the 
pendency  of  the  replevin  suit.  Padden  then  commenced  an 
action  against  plaintiff,  claiming  title  to  the  flour  and  praying 
that  the  warehouse  receipt  be  canceled,  and  plaintiff  be 
restrained  from  prosecuting  this  action.  Plaintiff  set  up  his 
title  in  his  answer ;  that  action  was  tried  and  resulted  in  favor 
of  plaintiff  (the  defendant  therein).  The  judgment  was  sus- 
tained upon  appeal.  (44  N.  Y.,  371.)  Padden  indemnified 
the  defendant  in  this  action,  and  assumed  and  conducted  the 
defense.  ETeld^  that  the  judgment  in  the  case  of  Padden  v. 
TayloTy  was  conclusive  upon  the  defendant  herein.  AlsOj 
held,  that  defendant,  not  having  based  his  refusel  to  deliver 
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up  the  property  upon  the  ground  that  the  warehouse  charges 
were  not  paid,  and  not  having  placed  his  defense  upon  that 
ground,  could  not  avail  himself  of  that  objection  upon  trial. 

F,  N.  Bangs  for  the  appellant. 

Z.  A.  Fuller  for  the  respondent. 

Earl  and  Leonard,  CO.,  read  for  affirmance. 

All  concur. 

Judgment  affirmed,  with  costs. 


Joseph  Stackpole,   Appellant,  v.  Henry  Robbins  et  al.,      '^ — - 

Commissioners,  etc.,  Respondents. 

(Argued  September  21, 1871 ;  decided  Januaiy  term,  1872.) 

This  action  was  brought  to  restrain  defendants,  as  loan  com- 
missioners, from  foreclosing  a  mortgage  executed  to  their  pre- 
decessors upon  lands  owned  by  plaintiflF.  A  prior  attempt 
had  been  made  to  foreclose  the  same  mortgage  by  defendants' 
predecessors.  The  premises  were  sold  and  deeded  by  the 
loan  commissioners,  and  a  new  mortgage  taken  back.  Plain- 
tiff brought  suit  against  all  .the  parties,  asking  to  have  the 
sale  and  all  the  subsequent  transfers  and  the  second  mortgage 
set  aside  and  canceled,  on  the  ground  of  irregularities,  and 
that  the  sale  was  collusive  and  fraudulent  as  against  him. 
He  succeeded  in  that  suit,  and  judgment  was  rendered  therein 
as  asked  for.  Defendants  thereupon  recommenced  fore- 
closure of  the  first  mortgage,  which  this  action  is  brought  to 
restrain ;  plaintiff  claiming  that  the  prior  foreclosure  exhausted 
the  power  of  sale  and  rendered  the  mortgage  void,  and  that 
the  vacation  of  the  sale  did  not  revive  the  extinguished  lien. 
Held^  that  the  judgment  in  the  former  suit  left  the  parties  in 
the  precise  position  occupied  by  them  before  the  first  fore- 
closure was  attempted;  that  it  did  not  affect  the  validity  of 
the  original  mortgage,  and  that  defendants  had  the  right  to 
foreclose  the  same. 
Sick  ELS — ^Vol.  IIL         84 


666  MEMORANDA  OP 

John  H,  Reynolds  for  the  appellant. 

M.  I,  Townsend  for  the  respondents. 

Gbat,  C,  reads  for  afltanance. 

All  concur. 

Judgment  aflSrmed,  with  costs. 


Masgaset  H.  Sohott,  Respondent,  v.  Leopold  Sghwabtz, 

Appellant. 

(Submitted  September  21, 1871;  decided  January  term,  1872.) 

Plaintiff,  a  married  woman,  while  the  act  of  1860,  (Laws 
of  1860,  chap.  90)  concerning  the  rights  and  liabilities  of  hus- 
band and  wife,  was  in  force,  without  the  written  consent  of 
her  husband,  under  an  agreement  with  defendant,  deeded 
certain  real  estate  to  grantees  named  by  defendant.  The 
deed  was  subject  to  a  mortgage,  plaintiff  giving  her  bond  con- 
ditioned to  pay  any  sum  due  thereon  over  $1,100.  The 
grantees  went  into  possession  under  her  deed,  and  continued 
in  possession  until  ousted  by  foreclosure  and  sale  under  the 
mortgage,  upon  which  there  was  due  $1,378  at  the  time 
specified  in  plaintiff's  bond.  Neither  the  grantees  nor 
defendant  offered  to  reconvey  or  to  rescind  the  contract. 
Subsequent  to  the  execution  of  this  deed,  and  while  the 
grantees  therein  named  were  in  possession  under  it,  plain- 
tiff and  her  husband  joined  in  a  deed  of  the  premises  to 
a  third  person.  In  an  action  upon  a  bond  given  as  a  part  of 
the  consideration  of  the  first  deed, — Held^  that  although  such 
deed  was  invalid,  there  was  not  a  total  failure  of  consideration ; 
that  defendant's  remedy  for  the  defect  of  title  was  for  dam- 
ages only,  and  that  the  question  was  unaffected  by  the  execu- 
tion of  the  second  deed,  as  the  possession  of  the  grantees  in 
the  first  deed  under  claim  of  title  was  an  adverse  liolding,  and 
therefore  under  the  statute  (1  R.  S.,  739,  §  147)  the  second 
was  absolutely  void;  also,  that  no  complaint  could  be 
made  of  an  eviction  arising  from  the  foreclosure  of  the  mort- 
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gage.  It  was  the  duty  of  the  grantees  to  pay  it  and  to  look 
to  plaintiff  for  the  excess  over  $1,100  upon  her  bond.  This 
had  nothing  to  do  with  the  question  of  failure  of  title. 

TTm.  (7.  Ruger  for  the  appellant. 

S,  R.  Ten  Eyok  for  the  respondent. 

Leonaed  and  Hunt,  CO.,  read  for  affirmance. 
All  concur.     Judgment  affirmed,  with  costs. 


James  Bbaokbtt  et  al.,  Appellants,  v.  Gboegb  G.  Wyman 

et  al..  Respondents. 

(Argued  September  22, 1871.;  decided  January  tenn,  1872.) 

Plaintiffs  and  defendants  each  had  judgments  against  one 
John  R.  Wyman.  Certain  real  estate  of  said  Wyman  was 
being  sold  at  a  foreclosure  sale  upon  a  mortgage,  which  was  a 
prior  lien  to  the  judgment.  Plaintiffs  assigned  to  defendants 
their  judgment,  and  agreed  not  to  bid  at  the  foreclosure  sale, 
upon  defendants  executing  to  them  an  agreement  to  pay  $600 
in  installments.  Plaintiffs  did  not  bid  and  the  premises  were 
purchased  by  defendants.  Plaintiffs  brought  suit  upon  the 
agreement  Seld^  that  plaintiffs'  agreement  to  abstain  from 
bidding  was  unlawful  as  against  public  policy,  and  rendered 
the  whole  contract  void. 

0,  M.  Benedict  for  the  appellants. 

Charlee  G,  Jvdd  for  the  respondents. 

Gray,  C,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed,  with  costs. 
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Chables  W.  Eastwood  et  al.,  Respondents,  v,  Jamba 

McNuLTY  et  al.,  Appellants. 

(Argued  September  23, 1871 ;  decided  January  term,  1872.) 

Action  for  accounting  between  partners.  The  only  ques- 
tions presented  were  as  to  the  construction  of  the  articles  of 
co-partnership. 

Damid  McAdam  for  the  appellants. 

S,  T.  Freenum  for  the  respondents. 

Hunt  and  Leonabd,  CO.,  read  for  affirmance. 

All  concur. 

Judgment  affirmed,  with  costs. 


152^484  Robert  Maoaw,  Respondent,  v,  William  D.  Field  et  aL, 

Appellants. 

(Argued  September  28, 1871 ;  decided  January  term,  1872.) 

Action  of  ejectment.  The  question  presented  was  as  to 
the  construction  of  the  following  clause  of  the  will  of  John 
S.  Gerritsen : 

"  I  give,  devise  and  bequeath  to  the  children  of  Van  Brund 
Magaw,  late  of  Gravesend,  deceased,  all  that  certain  piece  or 
parcel  of  land  *  *  *  to  have  and  to  hold  the  same  to  the 
said  children,  their  heirs  and  assigns  forever."  The  will  was 
executed  in  1833 ;  the  testator  died  in  1864.  At  the  time  of 
the  execution  of  the  will  there  were  seven  children  of  Van 
Brund  Magaw  living.  All  had  died  but  two  before  the  testa- 
tor's death.  The  two  living  claimed  the  whole  estate,  and 
bronglit  this  action  against  the  children  of  the  deceased 
children.  Ilddy  that  the  devise  was  to  a  class,  and  only  the 
two  surviving  children  took  under  it. 
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j&T.  B.  Huhhard  for  the  appellants. 

P.  S.  Crooke  for  the  respondent. 

Leonard  and  £abl,  CC,  read  for  affinnanoe. 
All  concur,  Loti,  Oh.  C,  not  sitting. 
Judgment  affirmed,  with  costs. 


Ohables  G.  Kellogg,  Respondent,  v.  Daniel  Pike  et  aL, 

Appellants. 

(Argaed  September  25, 1871 ;  decided  January  term,  1872.) 

Decided  upon  the  ^cts  and  the  admissions  in  the  answer* 

A.  Boa/rdmam,  for  the  appellants. 

A.  H.  Da/fia  for  the  respondent. 

Hunt  and  Leonabd,  CO.,  read  for  affirmance. 

All  concur. 

Judgment  affirmed,  with  costs. 


Otrenhts  M.  Gbeen.  Respondent,  v.  "Willl^m  H.  Plahk, 

Appellant. 

(Argued  September  25, 1871 ;  decided  January  term,  1872.) 

AornoN  to  recover  possession  of  a  canal  boat,  with  damages 
for  the  taking  and  detention.  After  proof  of  title,  of  the  taking, 
and  that  plaintiff  had  lost  its  use  from  the  time  of  taking  up 
to  the  time  of  trial,  plaintiff,  as  a  witness,  was  permitted 
to  answer,  under  objection,  the  following  question  :  "  State 
the  damages  for  the  taking  and  withholding  the  boat  during 
that  time  ?"  Hdd^  error,  upon  authority  of  case  MaUliews  v. 
MaUh&uo8  (2  N.  T.,  514.) 
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Barlow  <&  Kermedy  for  the  appellant. 
D.  K,  M.  Johnson  for  the  respondent.. 

Lon,  Ch.  C,  reads  for  reversal. 

Hunt  and  Leonard,  CO.,  concur. 

Eabl,  C,  reads  for  affirmance. 

Gray,  C,  concurs. 

(The  Commissioners  dissenting  agree  with  the  majority 
upon  the  question  of  law,  but  hold  that  the  evidence  received 
could,  by  no  possibility,  have  injured  defendant.) 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
event. 


Oybus  Gbiswold,  Respondent,  v.  Elbbbt  W.  Cook,  Appellant. 

(Argaed  September  26, 1871 ;  decided  January  term,  1873.) 

DBomED  upon  the  facts  in  the  case. 

John  G.  Si/rong  for  the  appellant. 

A.  P.  Nichols  for  the  respondent. 

Hunt,  0.,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed,  with  costs. 


Thb  Central  Bank  of  Trot,  Respondent,  v.  William  Hby- 

DOBN,  Appellant. 

Abgued  and  decided  with  Central  Bamk  of  Troy  v.  H^- 
dom^  ante  p.  260. 


^ 
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Oboab  Tyler,  Respondent,  v.  William  Heydokn,  Appellant. 

Argued  and  decided  with  Central  Bank  of  Troy  v.  Hey 
doniy  antey  p.  260. 


John  H.    Jbffres,  Respondent,  v.  James  0.   Cochrane, 

Appellant. 

^Argued  September  26, 1871 ;  decided  January  term,  1872.) 

PLAiNTrFF  was  appointed  receiver  of  the  property  of  one 
John  Hughes  in  proceedings  supplementary  to  execution. 
As  such  receiver,  he  brought  an  action  against  Hughes  and 
wife  to  reach  three  notes  which  he  alleged  had  been  trans- 
ferred by  Hughes  to  his  wife  in  fraud  of  his  creditors.  Dur- 
ing the  pendency  of  the  action,  the  wife  transferred  one  of 
the  notes  to  her  attorney  in  the  action,  receiving  part  of  the 
purchase  price  in  cash,  the  balance  being  applied  in  payment 
for  his  services.  The  other  two  notes  were  transferred  before 
maturity  to  hona  fide  purchasers.  Plaintiff  recovered  judg- 
ment ordering  Hughes  and  wife  to  deliver  to  him  the  notes, 
or  so  much  thereof  as  should  be  necessary  to  satisfy  the  origi- 
nal judgment  and  costs.  Upon  proceeding  by  attachment 
against  the  wife,  it  appeared  that  she  had  expended  the  pro- 
ceeds of  the  notes,  and  had  no  means  to  pay  the  judgment. 
Plaintiff  thereupon  brought  his  action  against  the  attorney 
to  recover  the  avails  of  the  note  transferred  to  him.  HeLd^ 
that  defendant  having  purchased  pendente  lite,  with  notice, 
was  bound  by  the  judgment,  and  that  plaintiff  was  entitled 
to  recover. 

f/.  0.  Cochrane  for  the  appellant. 

E.  Tlarns  for  the  respondent. 

Gray,  C,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed,  with  costs. 


672  MEMORANDA  OF 

A.  I.  FrroH,  Eespondent,  v.  John  W.  Russell,  Appellant. 
(Argued  September  27, 1871 ;  decided  January  term,  1873.) 

Plaintiff  sought  to  recover  a  sum  alleged  to  have  been 
expended  on  joint  account  of  himself  and  defendant  in  a  part- 
nership transaction.  Answer,  a  denial  and  counter-claim.  Th,e 
case  was  tried  without  objection  to  the  form  of  action  or 
shape  of  pleadings.  Seld,  these  questions  could  not  be  raised 
upon  appeal. 

jF.  J,  Fithian  for  the  appellant. 

E.  P.  Clark  for  the  respondent. 

Gray,  C,  read  for  affirmance. 

All  concur,  Leonard,  C,  not  sitting. 

Judgment  affirmed  with  costs. 


Willard  Divoll,  Respondent,  v.  Henry  Henken,  Appellant. 

(Argued  September  28, 1871 ;  decided  January  term,  1872. ) 

The  complaint  in  this  action  alleged  an  agreement  on  the 
part  of  defendant  to  pay  plaintiff  a  commission  of  two  and 
a  half  per  cent  upon  a  purchase  price,  for  procuring  a  pur- 
chaser for  defendant's  farm,  which  plaintiff  did.  Upon  the 
trial,  the  evidence,  received  without  objection,  showed  an 
agreement  to  pay  the  commission  upon  the .  price  of  the 
property  sold.  This  included  a  large  amount  of  personal 
property  as  well  as  the  farm.  There  was  no  suggestion  upon 
the  trial  of  variance  between  the  evidence  and  the  complaint. 
Plaintiff  recovered  the  per  centage  upon  the  whole  sale. 
Hdd^  the  objection  could  not  be  raised  upon  appeal,  and 
if  raised  upon  the  trial  it  would  have  been  the  duty  of  the 
referee  to  have  amended  the  complaint. 
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Scmkud  Ea/nd  for  the  appellant. 

Ira  H.  Tuthill  for  the  Respondent. 

Lbonakd  and  Eabl,  OC,  read  for  affirmance. 
All  concur,  Lott,  Ch.  C,  not  sitting. 
Judgment  affirmed,  with  costs. 


Gbobgb  L.  Baldwin,  Respondent,  v.  John  Dobsay  Bald  et 

al.,  Appellants. 

(Ai^ed  September  27, 1871 ;  decided  Janaaiy  term,  1873.) 

Upon  the  dissolution  of  a  co-partnership  between  plaintifE 
and  defendants,  the  parties  entered  into  a  written  agreement, 
by  which  the  former  assigned  all  his  interest  in  the  firm 
property  to  the  latter,  and  all  claims  against  the  firm  or 
defendants  individually,  in  consideration  of  receiving  certain 
designated  stocks,  notes  and  securities,  etc.,  and  of  the  agree- 
ment upon  the  part  of  defendants  to  assume  and  pay  the 
partnership  debts  by  another  agreement  executed  at  tlie 
same  time  as  alleged  by  plaintiff,  as  an  inducement  for  him 
to  execute  the  first.  Defendants  agreed  to  allow  plaintiff  any 
correct  charges  which  had  not  been  credited  to  him  on  the 
books  of  the  firm  and  to  give  him  credit  therefor.  In  an 
action  to  recover  the  amount  of  such  charges  not  credited,  it 
appearing  that  at  the  time  of  the  dissolution  plaintiff's  account 
showed  a  large  indebtedness  on  his  part  to  the  firm.  Heldj 
that  the  presumption  was  that  stocks,  notes,  etc.,  received  by 
plaintiff  were  given  him  upon  the  basis  that  the  amounts 
thereof  were  found  due  him  upon  settlement  of  all  their 
business,  including  his  individual  account  as  it  then  appeared 
upon  the  books,  and  the  agreement  to  allow  charges  not 
credited  thereon  was  not  simply  to  credit  them  in  a  settled 
account,  but  to  pay  them. 

Upon  the  trial,  plaintiff  was  allowed  to  prove  what  was  said 
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and  done  prior  to  the  execution  of  the  agreement  to  allow  the 
balance  of  his  account.  Hdd^  no  error,  as  it  was  evident 
from  the  pleadings  that  the  object  of  the  question  was  not 
to  vary  anything  contained  therein,  but  to  show  the  circum- 
stances which  induced  the  execution  of  it. 

B,  F.  Running  for  the  appellants. 

Francis  Byrne  for  the  respondent. 

LoTT,  Ch.  C,  reads  for  affirmance. 

All  concur,  except  Eael,  C,  dissenting. 

Judgment  affirmed  with  costs. 


James  M.  Smtth  et  al.,  Bespondents,  v.  Wilson  G.  Fox, 

impleaded,  etc.,  Appellant. 

(Argued  September  28,  1871 ;  decided  January  term,  1872.) 

AonoN  upon  a  promissory  note,  dated  March  3d,  1866, 
payable  sixty  days  from  date,  executed  by  defendants  and  dis- 
counted by  one  Edward  S.  Eich,  an  individual  banker. 
Plaintiffs  claimed  title  by  virtue  of  an  assignment  for  the 
benefit  of  creditors,  executed  by  Rich,  April  12, 1866.  At  the 
time  Fox  had  a  balance  to  his  credit  on  deposit  account  with 
Rich  to  more  than  the  amount  of  the  note.  Defendants 
asked  to  have  sufficient  of  the  account  to  balance  the  note  set 
off  against  it.  This  the  court  refused.  Held^  error,  on  autho- 
rity of  the  case  of  STrvith  v.  Fdton  43  N.  T.,  419). 

Scmiud  Hand  for  the  appellants. 

John  Oanson  for  the  respondents. 

(Jrat,  C,  reads  for  reversal. 
All  concur. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
event. 
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John  Lbty  et  al.,  Beepondents,  v.  Thb  Gbsat  WESTEiar 

Kailboab  Company,  Appellant. 

(Argaed  September  28, 1871 ;  decided  Januaiy  tenn,  1872.) 

Action  to  recover  damages  for  injuries  sustained  by  Louisa 
Levy,  in  crossing  defendant's  tracks.  JSddy  that  she  was 
chargeable  with  contributory  negligence,  according  to  th« 
rule  laid  down  in  Gorton  v.  The  Erie  Raikoay  Conypamy  (48 
N.  T.,  660). 

John  H.  Reynolds  for  the  appellant. 

Amasa  J.  Parker  for  the  respondents. 

Lbonabd  and  Earl,  CO.,  read  for  reversal. 
All  concur. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event. 


Joseph  Brand,  Respondent,  v.  Allen  Brand  et  al., 

Appellants. 

(Argued  September  28, 1871 ;  decided  Januaiy  term,  1872.) 

Defendants  were  jointly  indebted  to  the  plaintiff  in  the 
sum  of  $100 ;  plaintiff  was  indebted  to  Edward  Brand,  one 
of  the  defendants,  in  an  equal  or  greater  amount.  It  wae 
agreed,  by  parol,  between  plaintiff  and  Edward,  that  the  debt 
due  the  former  should  be  set  off  and  applied  upon  the 
demand  of  the  latter,  and  that  the  former's  claim  be  thereby 
canceled.  Plaintiff  brought  this  action  to  recover  his  demand. 
Held^  that  the  agreement  was  not  one  of  sale  or  transfer,  and 
was  not  within  the  provisions  of  the  statute  of  frauds.  (Grat 
and  Leonard,  CC,  dissenting.) 

D.  jBT.  Olney  for  the  appellants. 

Lyma/n  Trefnudn  for  the  respondent. 
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Hunt,  C,  reads  for  reversal. 
Gray,  C,  for  affirmance. 

For  reversal,  Lott,  Ch.  C,  Hunt  and  Eabl,  CO. 
For  affirmance,  Gbay  and  Leonard,  CO. 
Order  of  General  Term  reversed,  and  judgment,  upon 
report  of  referee,  affirmed,  with  costs.   . 


Oscar  H.  OiiOUOH,  Respondent,  v,  Patrick  Murray, 

Appellant. 

Bamud  Hand  for  the  respondent. 

Affirmed  by  default,  with  costs. 


IsAjlo  W.  Edward^,  Respondent,  v.  Abraham  B.  Conoeb, 

Appellant. 

C,  P.  Hoffman  for  the  respondent. 

Affirmed  by  default,  with  costs. 
Lott,  Ch.  C,  not  sitting. 


HI  177     Thomas  Newton,  Respondent,  v.  Julian  Hook,  Appellant. 

130  412!  -^  Jadgment  by  default  in  an  action  to  recover  a  payment  of  interest  due 
upon  a  promissory  note,  ivbere  process  was  personally  served  and  defend- 
ant appeared,  but  did  not  answer,  is  conclusive  evidence  against  a 
defence  of  usury  interposed  in  an  action  between  the  same  parties, 
brought  to  recover  the  principal  of  said  note.  (Lott,  Ch.  C,  diwentiDg.) 

(Submitted  September  80,  1871 ;  decided  January  term,  1872.) 

This  action  was  brought  against  defendant,  as  indorser,  to 
recover  the  amount  of  these  promissory  notes,  payable  in 
one,  two  and  three  years  respectively,  with  interest  semi- 
annually.   Defense,   usury.    PlaintifE  proved  a  judgment, 
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recovered  in  the  District  Court  for  the  third  judicial  district 
in  the  city  of  New  York,  in  his  favor,  against  defendant  and 
the  maker  of  the  note,,  in  an  action  brought  to  recover  a  pay- 
ment of  interest  dne  upon  two  of  the  notes ;  the  complaint 
was  personally  served ;  defendant  appeared  by  counsel,  but 
no  answer  was  interposed,  and  judgment  was  taken  by  default. 
All  the  notes  grew  ont  of  the  same  transaction ;  defendant 
here  offered  evidence  to  prove  his  defense  of  usury;  objected 
to  by  plaintiff  npon  the  ground  that  defendant  was  estopped 
by  the  judgment  in  the  District  Court ;  evidence  rejected. 
HddL^  no  error,  and  that  the  judgment  in  the  District  Court 
was  conclusive. 

Ramdolph^  Alexander  dk  Oreen  for  the  appellant. 

Samuel  Hand  for  the  respondent. 

Hnin,  C,  reads  for  affirmance. 

LoTT,  Ch.  C,  reads  for  reversal. 

For  affirmance,  Hunt,  G&ay  and  Easl,  CC* 

For  reversal,  Lott,  Ch.  C. ;  Leonard,  C,  not  sitting. 

Judgment  affirmed,  with  costs. 


Elkanah  B.  Whipple  et  al.,  Respondents,  v,  Righasd 

Whipple  et  al.,  Appellants. 

A.  P.  Caswell  for  the  respondents. 

Affirmed  by  default. 
LoTT,  Ch.  C,  not  sitting. 


Whifman    Phillips,    Respondent,   v.    Josiah    G.    Clabx, 

Appellant. 

Plaintiff  and  one  S.  were  partners.  Upon  dissolution  they  entered  into  a 
written  agreement,  by  which  8.  assigned  and-  transferred  all  his  rights 
and  interest  in  the  assets  of  the  firm  to  plaintiff,  who  was  to  collect  all  the 
accounts,  etc,  and  pay  the  firm  debts,  and  with  the  share  of  S.  in  the 
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residue,  and  the  avails  of  certain  individual  proper^  also  transferred  ,to 
pay  certain  paper  made  in  the  firm  name  by  S.  for  his  individual  benefit : 
the  balance,  if  any  remained,  to  be  paid  to  8.  In  an  action  brought  by 
plaintiff  to  recover  a  debt  due  the  firm, — Hdi^  that  S.  was  not  a  necessaiy 
party  plaintiff 

(Submitted  September  80, 1871 ;  decided  January  term,  1872.) 

J.  F.  McdcoJ/m  for  the  appellant. 

Whitbeck  dk  WandaU  for  the  respondent. 

Eabl,  C,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed,  with  costs. 


Habyet  Chubch,  Appellant,  v.  Jokathak  W.  Fbbekah, 

impleaded,  etc.,  Respondent. 

(Argued  September  80, 1871 ;  decided  Januaiy  term,  1872.) 

AonoN  for  an  accounting  between  partners.    Defence,  set- 
tlement.   Decided  upon  the  facts  in  the  case. 

R.  W.  Van  PeU  for  the  appellant. 

J.  H.  Reynolds  for  the  respondent. 


Eabl,  C,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed  with  costs. 


Sbth  Wakei£AK  et  al.,  Bespondents,  v.  Geobgb  Bbisbanb, 

Appellant. 

(Aigued  October  3, 1871 ;  decided  Januaiy  term,  1872.) 

Decided  upon  the  facts  in  the  case. 
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A.  N,  Weller  for  the  appellant. 

Seth  Wakeman  for  the  respondents. 

Gkay,  C,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed,,  with  costs. 


David  H.  Colb,  Respondent,  v.  Tub  Nbw  York  Obntral 

Railroad  Company,  Appellant. 

(Argued  October  4, 1871 ;  decided  Januaiy  term,  1872.) 

AonoN  to  recover  damages  sustained  by  plaintifi  while  a 
passenger  upon  defendant's  road.  The  cars  ran  off  the  track 
in  consequence  of  a  broken  rail.  Decided  upon  the  ground 
that  there  was  no  evidence  in  the  case  showing  any  negli- 
gence or  fault  upon  the  part  of  the  defendant. 

A.  P.  Laning  for  the  appellant. 

TF".  F.  Cogswell  for  the  respondent. 

LoTT,  Ch.  C,  and  Huirr,  C,  read  for  affirmance. 
Earl,  C,  reads  for  reversal. 
For  reversal,  Earl,  Lbonakd  and  Gray,  CC. 
For  affirmance,  Lott,  Ch.  C,  and  Hunt,  C. 
Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event 


Stbphbn  Kroh  et  al.,  Appellants,  v,  John  J.  Levy, 

Respondent. 

(Argued  October  4, 1871 ;  decided  Januaiy  term,  1873.) 

AcnoN  upon  an  account.  Defendant  set  up  a  counterclaim 
for  breach,  on  the  part  of  plainti£&,  of  a  contract  to  plane 
and  prepare  a  plate  to  print  the  backs  of  cards.  Defendant 
was  allowed  to  prove  as  damages  the  loss  sustained  by  being 
deprived  of  the  plate  for  several  months  in  his  business,  and 
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the  referee  allowed  him  such  damagjs.  Hdd,  error  within 
the  rule  laid  down  in  Blanchard  v.  JUly  (21  Wend.,  342)  and 
Griffin  v.  Coher  (16  N.  T.,  489). 

A.  C.  Morris  for  the  appellants. 

JV^.  £.  Hoxie  for  the  respondent. 

LoTT,  Ch.  C,  and  Eabl,  C,  read  for  reversal. 
All  concur. 

Judgment  reversed  and  new  trial  ordered,  icosts  to  abide 
event. 


Edwabd  Elswobth,  Respondent,  v.  Geobge  Caldwell  et  al., 

Appellants. 

A  petitioning  creditor  under  Uie  two-thirds  act,  who  adds  to  his  signature 
the  declaration  of  release  required  by  said  act  (2  R.  8.,  36,  §  11),  thereby 
only  transfers  to  the  assignee  any  and  every  lien  or  security  upon  the 
estate  and  property  of  the  debtor,  not  a  lien  or  security  upon  the  pro- 
perty of  a  third  person.  When,  therefore,  such  creditor  has  a  joint 
judgment  agiainst  two,  the  signing  of  the  petition  of  one  does  not  trans- 
fer to  the  assignee  his  claim  against  or  lien  upon  the  property  of  the 
other. 

(Argued  January  2, 1872 ;  decided  May  term,  1872.) 

This  was  a  motion  for  leave  to  issue  an  execution  upon  the 
judgment  in  this  action.  It  was  opposed  upon  the*  ground 
that  plaintiff  had  signed  ^  petition  for  the  discharge  of  the 
defendant,  W.  Caldwell,  under  the  two-thirds  act,  adding  to 
his  signature  the  declaration  of  release  required  by  said  act  (2 
!R.  S.,  36,  §  11) ;  that  assignees  were  duly  appointed  and  said 
defendant  discharged,  and  that  the  judgment  herein  was  ren- 
dered by  virtue  of  the  assignment  sold  and  assigned  by  the 
assignees. 

The  motion  was  denied  at  Special  Term.  Upon  appeal,  tlie 
General  Term  so  modified  the  order  as  to  give  plaintiff  leave 
to  issue  execution  against  the  property  of  George  Caldwell. 
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Ira  D.  Warren  for  the  appellants. 
Wm.  A.  Coursen  for  the  respondent. 

LoTT,  Ch.  C,  reads  for  reversal;  Huht  and  Gray,  CO., 
read  for  affirmance. 

For  affirmance :  Hitnt,  Gray  and  Easl.  For  reversal : 
LoTT,  Ch.  C. ;  Leonard,  C,  not  voting. 

Order  affirmed,  with  costs. 


48  a  681 
Elizabeth    Waxigh,    Administratrix,    Appellant,  v.    John  -^^^  ^ 

Fielding  et  al.,  Respondents. 

(Argued  January  2,  1873 ;  decided  May  term,  1872.) 

This  was  an  action  to  recover  a  halance  alleged  to  be  due 
upon  tiie  sale  of  an  engine  and  boiler  ;  defence,  fraud  in  the 
sale.  Upon  the  trial,  after  defendants  had  given  evidence  as 
to  plaintiff's  representations  and  the  defects  in  the  property 
purchased,  plaintiff  offered  himself  as  a  witness,  and  was  asked 
by  his  counsel,  and  allowed  to  answer,  the  question :  '^  Did 
you  give,  or  intend  to  give,  the  defendants  anything  more 
than  your  opinion  in  regard  to  its  condition?"  Udd^  error. 
The  cases  of  Seymour  v.  Wilson  (14  N.  Y.,  567)  and  Oort- 
Icmd  V.  JETerktmer  (44  N.  Y.,  22)  distinguished. 

jE  IL  Berm  for  the  appellant. 

A,  Robertson  for  the  respondents. 

Hunt,  C,  reads  for  aflSrmance. 
All  concur. 

Order  affirmed,  and  judgment  absolute  against  plaintiff, 
with  costs. 


Joseph  Pike,   Respondent,  -u.  Joseph  Walter,  Appellant* 
(Argued  January  4, 1872 ;  decided  May  term,  1872.) 

Action  for  the  conversion  of  certain  farm  stock.     Defend- 
ant leased  to  plaintiff  his  farm.     The  lease  contained  a  provi 
sion  that  defendant  was  to  have  certain  stock,  consisting  of 
cows,  sheep,  etc. ;  he  was  to  pay  as  rent  one-half  of  the  pro- 
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ducts  of  the  &nn  and  stock.  When  any  of  said  property  was 
sold  or  fit  for  market,  the  avails  were  to  be  equally  divided. 
Said  plaintiff  waa  to  leave  as  much  worth  of  stock  on  the 
premises  as  he  took.  The  property  in  question  was  part  of 
the  stock  delivered  to  plaintiff  which  were  unsold  and 
remained  on  the  premises  at  the  end  of  the  term.  Defendant 
took  possession  and  refused  to  deliver.  The  value  of  the 
stock  in  question  was  appraised  at  the  end  of  the  year  by 
agreement,  and  showed  an  increase  in  value  over  the  first 
appraisal  of  $303,  for  which  plaintiff  obtained  judgment 

Oeorge  Sidney  Gcmvp  for  the  appellant. 

G.  jE  Martin  for  the  respondent. 

LoTT,  Oh.  C,  reads  for  aflirmance,  upon  the  ground,  that  by 
the  lease,  the  title  to  the  property  was  vested  in  plaintiff. 
Leonabd,  C,  concurred. 

Eabl,  0/,  for  affirmance.  The  parties  were  joint  tenants, 
plaintiff's  interest  being  the  increased  value ;  and  defendant, 
having  leased  the  property  to  another,  was  liable  for  con- 
version. 

Hunt,  C,  for  reversal.  Plaintiff  was  lessee  merely,  and 
bound  to  retarn  the  specific  articles. 

Gray,  C,  for  reversal,  unless  plaintiff  stipulates  to  reduce 
judgment  one-half,  on  the  ground  that  plaintiff  was  only 
entitled  to  one-half  the  increase. 

Judgment  affirmed,  with  costs. 


GmsoN  W.  Tyleb,  Respondent,  i^.-EnwABD  Gould,  Appellant. 

The  drawing  of  a  draft  or  check  upon  a  banker  holding  ftinds  of  the  drawer 
does  not  operate  as  an  assignment  of  such  funds. 

(Argued  January  4, 1872 ;  decided  May  term,  1872.)- 

This  action  was  brought  by  plaintiff,  as  assignee  of  Canfield 
&  Ladd,  to  recover  a  balance  on  deposit  with  the  Citizens' 
Bank,  which  was  originally  defendant.     The  present  defendant 
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was  substituted  under  section  122  of  the  Code.  Canfield  & 
Ladd  had  on  deposit  with  Atwood&  Co.,  of  New  York, 
$2,700,  and  a  quantity  of  paper  for  collection.  Atwood  & 
Co.  failed,  and,  with  assent  of  Canfield  &  Ladd,  delivered  the 
paper  to  the  Citizens'  Bank.  Canfield  &  Ladd  had  drawn 
sight  drafts  on  Atwood  &  Co. ;  they  failed,  and  made  an  assign- 
ment. Six  days  after  the  assignment,  the  holders  of  the  drafts 
commenced  suit,  by  attachment  against  them,  which  was  served 
upon  the  bank,  and  under  it  defendant  claimed  the  avails  of 
the  collections  on  deposit  with  the  bank.  A  verdict  was  taken 
for  the  plaintifi,  subject  to  the  opinion  of  the  court  at  General 
Term. 
The  Greneral  Term  directed  judgment  upon  the  verdict. 

WHlicmi  A.  Cavrsen  for  the  appellant. 

William  Tracy  for  the  respondent. 

HuKT,  a,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Hamluc  Baboook,  Respondent,  v,  William  L.  HsBMANOBy 

Appellant. 

(Argued  January  5, 1873 ;  decided  "Maj  term,  1872.) 

AcrnoN  for  dissolution  of  a  co-partnership  and  an  account- 
ing (decided  principally  upon  the  facts.) 

The  complaint  alleged  that  the  defendant  abandoned  the 
co-partnership  business,  and  that  thereby  the  co-partnership 
was  dissolved  as  to  the  further  prosecution  of  the  business. 
Defendant  claimed  that  complaint  showed  a  dissolution  before 
the  commencement  of  the  action,  and  that  a  decree  dissolving 
it  was  error.  Seld^  that,  conceding  defendant's  construction 
of  complaint,  this  action  was  an  appropriate  remedy  for  a 
final  adjustment  of  the  partnership  concerns ;  that  the  clause 
in  the  decree  dissolving,  could  by  no  possibility  harm  defend- 
ant, and  was  no  ground  for  reversal. 
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Sidney  <b  HoMrris  for  the  appellant. 

Addison  Brown  for  the  respondent. 

Gray,  C,  reads  for  affirmance. 

All  concur. 

Judgment  affirmed,  with  costs. 


John  Cbameb,  2d,  Receiver,  etc.,  Appellant,  -y.  William  H. 

Blood,  Respondent. 

To  entitle  a  judgment  creditor  to  attack  a  disposition  made  of  the  debtor's 
property,  be  must  be  able  to  show  that  the  disposition  was  such  that 
something  remains  of  it  or  its  proceeds,  which  ought  to  be  applied  upon 
his  judgment  Where,  therefore,  one  received  flx)m  the  debtor*s  wife 
the  avails  of  his  property  in  her  hands  with  intent  to  defraud  a  creditor, 
with  an  agreement  to  retain  or  use  it  as  the  debtor  and  wife  might  want, 
but,  before  the  recovery  of  judgment  for  the  debt  by  the  creditor,  he  has 
returned  it  or  paid  it  out  as  directed  by  the  debtor,  and  has  settled  with 
and  been  discharged  from  aU  claim  by  the  latter,  he  is  not  liable  to  the 
judgment  creditor  therefor. 

(Argued  January  6,  1872 ;  decided  May  term,  1872.) 

This  action  was  brought  by  plaintiff  as  receiver  of  the  pro- 
perty, etc.,  of  one  William  A.  Lowd,  appointed  in  proceedings 
supplementary  to  execution  in  an  action  brought  by  John  W. 
Smith  against  Lowd.  Lowd's  wife  had  in  her  hands  the  avails 
of  his  property,  which  had  been  disposed  of  by  defendant  with 
intent  to  defraud  Smith.  Defendant,  with  the  same  fraudulent 
intent,  induced  Mrs.  Lowd  (without  the  knowledge  of  Lowd) 
to  place  in  his  hands  $200  of  the  avails,  for  the  use  of  Lowd 
and  wife,  as  they  Inight  want.  Defendant  paid  out  most  of 
the  money  at  Lowd's  request,  and  upon  a  note  signed  by  him 
as  surety,  applying  a  small  portion  upon  an  account,  and 
before  the  recovery  of  Smith's  judgment,  settled  with  Lowd 
and  wife,  and  was  discharged  from  all  claims. 

Plaintiff  obtained  judgment,  which,  upon  appeal  to  the 
General  Term,  was  reversed. 
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E.  F.  BuUwrd  for  the  appellant. 

A.  Pond  for  the  respondent. 

Gray  and  Lbokasd,  CC,  read  for  afKrmance. 
All  corfcur. 

Order  affirmed  and  judgment  absolute  against  plaintiff, 
with  costs. 


William  Oddt,  Respondent,  t;.  Johh  B.  Jambs,  Appellant. 

Where  a  verbal  agreement  is  entered  into  for  the  woric  and  labor  of  one 
of  the  parties  for  a  year,  to  commence  in  futuro^  an  entry  upon  the 
employment,  with  the  acquiesoence  of  the  employer,  bat  without  a  new 
contract,  does  not  take  the  case  out  of  the  statute  of  firauds,  and  the 
employer  is  not  liable  under  the  contract. 

(Argued  January  6, 1872 ;  decided  May  term,  1873.) 

AcrnoN  to  recover  a  balance  claimed  to  be  due  under  a  ver- 
bal contract  for  work  and  labor. 

About  the  middle  of  March,  1864,  the  parties  entered  into 
a  verbal  agreement  by  which  defendant  employed  plaintiff  to 
superintend  his  cement  works  for  one  year  from  the  first  of 
April  then  next,  for  $900.  On  the  1st  of  April  plaintiff 
entered  upon  the  employment,  took  charge  of  the  works  and 
continued  his  superintendency  thereof  until  August  3d,  when 
he  was  discharged  by  defendant.  His  services  for  the  remain- 
der of  the  year  were  offered  and  refused,  defendant  claiming 
the  agreement  was  void  under  the  statute  of  frauds,  and  that 
plaintiff  could  only  recover  compensation  for  the  time  of 
actual  service. 

The  court  ruled  adversely  to  the  claim,  and  submitted  the 
question,  whether  there  was  a  new  contract,  to  the  jury,  who 
found  a  verdict  for  plaintiff,  which  was  affirmed  at  General 
Term.  Heldj  that  plaintiff  could  not  recover  under  the  new 
contract ;  there  was  no  evidence  to  justify  the  finding  of  a 
new  contract,  and  the  submission  to  the  jury  was,  therefore, 
error. 
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8.  L.  Stebhi/ns  for  the  appellant. 

E.  Cooke  for  the  respondent. 

LoTT,  Ch.  C,  reads  for  reversal. 
All  concur. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
event. 


John  Thball  et  al.,  Appellants,  v.  Simon  Kbitm,  Kespondent. 
JoJm  A.  Mopes  for  the  respondent. 
Judgment  affirmed  by  default,  with  costs. 


Benjamin  T.  Hoagland,  Bespondent,  'o.  Benjamin  I.  H. 

Trask,  Appellant. 

An  assignee  for  the  benefit  of  creditors  can  maintain  an  action,  in  his  indf- 
yidual  character,  to  recover  a  claim  due  the  assignor;  he  is  not  required 
to  sue  as  trustee. 

(Submitted  January  6, 1873 ;  decided  Hay  term,  1872.) 

Action  to  recover  the  sum  of  $2,500,  alleged  to  have  been 
loaned  defendant  by  the  firm  of  Hoagland  &Van  Pelt.  Plaintiff 
claimed  title  under  a  general  assignment  for  the  benefit  of 
creditors.  Upon  the  trial,  when  the  assignment  was  offered 
in  evidence,  defendant  objected,  upon  the  ground  that  plain- 
tiff sued  in  his  individual  capacity,  not  as  a  trustee.  Objec- 
tion overruled,  and,  at  the  close  of  the  evidence,  defendant 
asked  the  court  to  charge  the  jury  that  plaintiff  could  not 
recover,  because  he  held  the  claim  as  trustee.  Various  excep- 
tions were  also  taken  as  to  rejection  of  testimony.  Excep- 
tions ordered  to  be  heard,  at  first  instance,  at  General  Term ; 
there,  motion  for  new  trial  was  denied  and  judgment  ordered 
on  verdict. 
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Beebee^  Dean  dk  Donohue  for  the  appellant. 

James  Z.  Stea/ms  for  respondent. 

Loti,  Oh.  C,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Thomas  D.  Tayloe  et  al.,  Respondents,  v.  Russell  C.  Root 

et  al.\  Appellants. 

An  order  of  General  Term  in  an  equity  action,  sending  the  case  back  to  the 
referee  before  whom  it  was  tried  to  decide  upon  the  question  of  costs, 
cannot  be  reviewed  in  this  court 

Costs  in  an  equity  action  are  in  the  discretion  of  the  court,  and  the  exer- 
cise of  this  discretion  cannot  be  reviewed. 

(Argued  January  8, 1872;  decided  May  term,  1872.) 

This  was  an  action  for  an  accounting.  It  was  four  times 
tried.  Upon  the  final  trial  the  referee  reported  in  favor  of 
defendants  for  $945.30,  besides  costs.  From  the  judgment 
entered  thereon  plaintiffs  appealed.  An  order  was  made  by 
the  General  Term  sending  it  back  to  the  referee  to  hear  and 
determine,  upon  the  question  of  costs,  upon  the  matter  and 
evidence  contained  in  the  printed  case ;  appellants  to  pay  the 
present  General  Term  costs  and  costs  of  the  last  trial  before 
the  referee.  The  parties  appeared  before  the  referee  in  pur- 
suance of  the  order ;  he  reported  that  neither  of  the  parties 
should  recover  costs  against  the  other.  Upon  the  hearing  of 
the  appeal,  the  judgment  was  modified  to  conform  to  the 
referee's  report.  Defendants  thereupon  appealed  to  this  court. 
Hdd^  that  the  order  sending  the  case  back  was  not  review- 
able; it  was  a  mere  matter  of  practice,  over  which  the 
General  Term  had  jurisdiction ;  it  deprived  the  defendants 
of  no  substantial  right,  as  it  gave  a  hearing  de  novo.  The 
case  was  to  be  treated  here  as  if  the  referee  had  decided  in 
the  first  instance  that  neither  party  should  recover  costs. 
This  was  a  matter  of  discretion,  and  not  appealable. 
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John  H.  BeyruMa  for  the  appellants. 

J»  B.  Staples  for  the  respondents. 

Eakl,  C,  reads  for  aflBrmance. 
LeonabD)  C,  not  sitting. 
All  concur. 

Judgment  affirmed,    without  costs  to  either  party  upon 
appeal. 


Geobos  H.  Douglass  et  al.,  Respondents,  v.  Gilhan  Dudley, 

Appellant. 

(Argued  January  8, 1873 ;  decided  May  term,  1872.) 

Action  upon  a  promissory  note.  The  note  was  placed  by 
defendant  in  the  hands  of  a  broker  to  be  discounted  for  and 
on  account  of  defendant.  The  broker  had  also  in  his  hands 
fifty  shares  of  Pacific  Mail  Steamship  Company  stock  belong- 
ing to  plaintiffs.  Without  the  knowledge  or  assent  of  the 
parties,  the  broker  pledged  the  note  and  stock  for  a  loan  for 
his  individual  benefit.  He  subsequently  failed.  Plaintiffs, 
without  knowledge  that  defendant's  note  had  been  diverted, 
or  that  it  was  other  than  business  paper  given  for  value,  paid 
the  amount  of  the  loan  and  received  the  stock  and  note.  |The 
referee,  before  whom  the  cause  was  tried,  decided  that  plain- 
tiffs were  entitled  to  contribution  in  the  proportion  the  amount 
of  the  note  bore  to  the  value  of  the  stock,  and  gave  judgment 
accordingly. 

Wm.  F.  Shepard  for  the  appellant. 

John  S.  JefrmesB  for  the  respondents. 

GsAY,  C,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Jay    Pettebonb,   Appellant,    v.   Abel    S.    Blackmae, 

Respondent. 

(Argued  Januaiy  10, 1872 ;  decided  May  term,  1872.) 

C,  being  the  owner  of  thirty  shares  of  the  stock  of  the 
Third  National  Bank  of  BojSalo,  sold  the  same  to  plamtiff. 
The  by-laws  of  the  bank  contained  a  provision  that  noi  trans- 
fer of  its  stock  should  be  made,  without  the  consent  of  the 
board  of  directors,  by  a  stockholder  who  was  liable  to  the 
bank  in  any  manner,  and  that  such  liability  should  be  a  lien 
upon  the  stock.  A  notice  of  this  provision  was  contained  in 
the  certificate  assigned  to  plaintiff.  Plaintiff  applied  to  the 
bank  to  have  the  stock  transferred  to  him  upon  its  books. 
At  that  time  the  bank  held  a  note  of  0.,  upon  which  defend- 
ant, who  was  president  of  the  bank,  was  acconmiodation 
indorser.  The  bank  refused  to  make  the  transfer  unless  the 
note  was  paid,  and  refused  to  deliver  it  as  a  subsisting  daim 
against  the  indorser.  Plaintiff  paid  the  amount  of  the  note 
and  accepted  the  same  from  the  bank,  with  the  indorsement 
erased,  and  a  receipt  of  payment  in  full  written  thereon,  and 
the  stock  was  thereupon  transferred.  Sddy  that  the  accept- 
ance was  an  acquiescence  by  plaintiff  in  the  daim  of  the  bank, 
that  the  note  should  be  paid  and  defendant's  liability  as 
indorser  discharged,  and  that  an  action  could  not  be  main^ 
tained  against  him  thereon. 

WaUa/m  S.  Oreene  for  appellant. 
John  Ganaon  for  respondent. 

LoiT,  Ch.  C,  reads  for  aflirmance. 
Leonabd,  C,  reads  for  reversal. 

All  concur  for  affirmance,  except  Leonabd,  0.,  dissenting. 
Order  affirmed,  and  judgment  absolute  against  plaintiff, 
with  costs. 

SiCKELS — Vol.  in.      87 


i 


IKDBX. 


1 


ACCEPTANCE. 
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ACTION. 

An  assignee  for  the  benefit  of  credi- 
tors can  maintain  an  action,  in  his 
individnal  character,  to  recover  a 
claim  due  the  assignor;  he  is  not 
required  to  sue  as  trustee.  Hoag- 
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Cloud  on  Tttlb,  1, 2,  8, 4. 

FOBXBB  AimTDXCATXON,  1. 

Pabtibs,  6. 

PABTNBBSmP,  4. 


ACTS  OF  CONGRESS. 

1.  The  act  of  congress  providing  for 
the  better  security  of  the  lives  of 
passengers  on  board  of  vessels  pro- 
pelled oy  steam,  etc  (act  of  July 
7,  1888,  amended  by  act  of  August 
80,  18Q2),  does  not  take  away  or 
imj^air  the  common-law  right  of 
action  by  a  person  ii^ured  while  a 
passeiu^r  upon  such  a  vessel 
Swarthout  v.  N»  J.  StwunJboat  Oo, 

209 

2.  An  inspection  of  the  boilers  by 
the  proper  United  States  inspector, 
as  prescribed  by  said  act,  and  a 
certificate  of  inspection  that  in  his 
opinion  the  vessel,  her  boiler  and 
machinery,  came  up  to  the  require- 
ments of  the  act,  is  not  conclusive, 
and  does  not  exonerate  the  owner 
from  liability.  U. 


8.  Under  the  act  of  congress  of  1863 
(12  U.  S.  Stat  at  Large,  781),  "for 
enrolling  and  calling  out  the  na- 
tional forces,"  etc.,  it  was  the  duty 
of  the  provost  marshal,  when  men 
were  presented  for  enlistment,  if  he 
fbuna  tiiem  of  suitable  age  and 
"  not  physically  or  morally  unfit 
for  service/*  to  enlist  and  muster 
them  in.  ua  had  no  right  to  reject 
them  because  he  thought  they 
would  desert,  nor  to  require  secu- 
ri^  against  desertion;  therefore, 
aside  m>m  the  provisions  of  the 
statute  of  frauos,  the  pledge  of 
such  bonds  was  illegally  exacted, 
and  was  void,  as  taken  e^Jorv 
offUHL     BkhmrdMn  v.    OranSaSL. 
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ADMISSIONS  AND  DECLARA- 
TIONS. 


Bee  Evidence,  8. 
SmPFiNa,  7. 


ADVERSE  POSSESSION. 
5Sm  Evidence,  8. 


AGREEMENTS. 

iSM  CONTBACTS. 


AMENDMENT. 
Bu  Divoa  V.  Eenhen  (Mem.),  672. 
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APPEAL. 

1.  The  caption  to  the  findings  of  the 
Justice,  oefore  whom  an  action  to 
determine  the  title  to  real  property 
was  tried,  was  as  follows :  **  At  a 
Special  Term  of  the  Snpreme 
Court  for  motions  and  chambers 
business,  held  at  chambers,  at  the 
City  HalL  in  the  city  of  New 
York.*'  It  was  obiected,  that  the 
cause  was  not  tried  at  any  term  of 
court,  but  before  a  judge  out  of 
court  This  objection  was  not 
taken  below. 

Beld^  Ist.  That  such  an  objection 
would  not  be  permitted  to  be  raised 
in  this  court  for  the  first  time. 
2d.  That  it  sufficiently  appeared 
that  the  cause  was  tried  at  a  Special 
Term,  held  at  the  place  for  holding 
courts  in  the  city  of  New  York,  and 
it  would  not  be  assumed  that  it  was 
not  a  regular  court  for  the  hearing 
of  all  Special  Term  business,  in 
the  face  of  the  fact  that  the  parties, 
without  olbjoction,  went  to  trial. 
FHah&r  y.  Mepbum.  41 

2.  An  order  setting  aside  a  judgment 
is  appealable  to  this  court        Id. 

3.  In  an  action  tried  by  the  court, 
or  by  a  referee,  a  refusal  to  find  a 
material  fact,  of  which  there  is 
legal  proof,  and  where  there  is  no 
proof  to  the  contraiy,  nor  proof  of 
lacts  or  circumstances  showinfip  its 
improbability,  is  an  error  of  law, 
and  if  a  request  so  to  find  is  made 
and  there  is  a  refitsal  and  excep- 
tion, a  proper  question  is  presented 
for  consideration  in  the  Court  of 
Appeals.   BeckY,8heldan.        865 

4.  Where  a  new  trial  is  granted  in 
an  action  tried  by  a  jury,  and  the 
record  shows  that  questions  of  &ct 
were  properly  before  the  Qeaenl 
Term  for  decision,  and  that  the 
order  for  a  new  trial  may  or  could 
haye  been  based  thereon,  this  court 
will  not  reyiew  it  for  the  purpose 

^  of  reyersal.  Resort  cannot  be  had 
to  the  opinions  of  the  General 
Term,  but  it  must  be  ascertained 
and  determined  by  the  record 
alone,  whether  the  order  was 
granted  on  questions  of  fact  or  of 
law.    Downing  Y.  KeUy,  438 


5.  No  appeal  lies  to  this  court  from 
an  order  denying  a  motion  for  a 
new  trial  on  the  ground  of  surprise 
or  newly  discoyered  eyidence. 
The  question  is  one  of  discretion, 
with  the  court  below.  Ihnley  y. 
Oraham.  65S 

6.  An  order  of  General  Term  tn  an 
equity  action,  sending  tiie  case 
back  to  the  referee  before  whom 
it  was  tried,  to  decide  upon  the 
question  of  costs,  cannot  be  re- 
yiewed  in  this  court  Tajflarv. 
BoaL  687 

7.  Costs  in  an  equity  action  are  in 
the  discretion  of  the  court,  and  tho 
exercise  of  this  discretion  cannot 
be  reyiewed.  Id. 

See  MonoNB  akd  Osdbbs,  2. 
Pabtition,5. 
Bwh  y.   BoeheOer    Oiiy  Bank 

(MeoL),  659. 
FUOi  y.  BuMdl  (Mem.),  672. 
DmU  y.  Benken  (MemO,  672. 
BaJbeock  y.  Bermanee  (Mem.),  688. 


ASSAULT  AND  BATTERY. 
See  Qre&n  y.  Kennedy  (Mem.),  658. 


ASSESSMENT      AND      TAXA- 
TION. 

1.  Since  the  act  of  1851  (Laws  of  1851, 
chap.  176),  assessors  are  not  bound 
by  the  amdayit  presented  by  an 
owner  of  property  taxed,  upon 
complaint  in  relation  to  the  assess- 
ment thereofl  The  affidayit  is  no 
longer  conclusiye,  but  is  eyidence 
to  DC  considered  by  them,  with 
other  means  of  information  in  their 
power,  and  upon  the  whole  their 
own  judgment  is  to  be  formed  as 
to  the  yuue  of  the  property.  The 
FeopU  ex  rel,  y.  Barker,  70 

2.  In  assessing  the  real  estate  of  a 
railroad  corporation,  assessors  are 
not  required  to  assess  it  as  an  iso- 
lated piece  of  land,  but  each  piece 
of  property  is  to  oe  estimated  in 
connection  with  its  position,  its 
incidents,  and  the  business  and 
profits  to  be  derived  therefrom. 

Id, 
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^.  The  real  estate  of  railroai  corpora- 
tions, occupied  and  used  by  them 
for  raihroad  purposes,  cannot  pro- 
perly be  assessed  as  "  non-resident 
^ds."  '  IcL 

4.  The  provisions  of  the  Revised 
Statutes  for  the  assessment  of  taxes 
\ipon  incorporated  companies  (1  R. 
S.,  414,  et  seq,)  furnish  a  sufficient 
basis  for  the  assessment  and  taxa- 
tion of  the  lands  of  railroad  cor- 
]>orations,  in  those  towns  and  coun- 
ties remote  from  its  principal  place 
of  business.  Id. 

^.  The  assessors  in  those  towns  are 
not  required  to  make  the  entries 
upon  meir  roll  required  for  the 
purpose  of  fixing  a  basis  of  a  tax 
upon  tiiie  capital  of  the  corporation. 
(Sub.  1  and  2,  §  6, 1  R.  S.,  415.) 
Those  directions  are  appropriate  to 
the  assessors  of  the  town  or  ward 
where  the  principal  place  of  busi- 
ness is  located^  upon  whom  the 
duty  of  assessmg  the  capital  is 
devolved.  Where  the  duty  is  not 
devolved  the  directions  are  not 
applicable.  J5^,also,  that  within 
the  provisions  of  the  laws  for  the 
assessment  and  collection  of  taxes, 
railroad  corporations  are  residents 
of  the  towns  through  which  the 
railroad  passes  Id. 

-6.    A  railroad    corporation  which 

rsses  through  and  occupies  lands 
several  counties  for  the  carrying 
on  of  its  corporate  business,  is,  for 
the  purposes  of  taxation,  to  be 
r^^arded  as  a  resident  of  each 
town  and  county  through  which  it 
passes.  Its  real  estate  is,  therefore, 
properly  assessed  in  penonam  as 
the  land  of  a  resident,  and  not  as 
non-resident  land.  Tns  B.  d  8.  L. 
B.  B,  Co.  V.  Supervuors.  93 

.7.  In  cases  where  assessors  have 
jurisdiction,  they  are  to  decide 
all  questions  of  law  as  well  as  of 
fact  It  is  for  them  to  determine, 
where  there  are  facts  calling  for 
the  exercise  of  their  judgment, 
whether  land  is  to  be  assessed  as 
resident  or  non-resident  land. 
Whatever  may  be  their  decision, 
thev  have  the  immunity  of  iudi- 
daf  officers.  Both  they  and  all 
persons  who  act  upon  their  assess- 
ment in  enforcing  the  tax  are  pro- 


tected, and  the  tax  after  it  has 
reached  the  treasury  of  the  county 
cannot  be  collected  back.  The 
decision  of  the  assessors  cannot  be 
attacked  collaterally.  Id. 

8.  A  flagrant  disregard  of  the  facts 
or  assessing  in  opposition  to  the 
clear  and  undisputed  facts,  where 
the  application  of  the  statute  could 
not  be  doubtful,  might  present  a 
case  where  the  assessors  would  be 
without  jurisdiction.  Id. 

9.  It  is  not  necessary  that  the  affi- 
davits of  the  assessors  attached  to 
the  roll  should  comply  literally 
with  the  statute.  A  substantial 
compliance  is  sufficient  Id. 

10.  By  the  statutes  of  this  State, 
assessors  are  made  the  judges  of 
the  value  of  property  for  the  pur- 
poses of  taxation.  They  are  not 
bound  by  proof  produced  before 
them,  but  are  required  to  exercise 
their  own  judgment  notwithstand- 
ing such  prooi,  and  the  case  must 
be  an  extraordinary  one  which 
will  authorize  the  Supreme  Court 
to  review  their  judgment  upon 
certiorari.  People  ex  m.  v.  Trustees 
of  Ogdensburgh.  890 

11.  If,  however,  the  assessors  place 
upon  the  roll  property  not  liable 
to  taxation,  and  they  refuse  upon 
the  application  of"^  the  person 
ag^eved  to  strike  it  off,  their 
action  can  be  reviewed  upon 
certiorari  Id. 

12.  Where,  at  the  time  of  the  making 
out  of  an  assessment  roll,  the  agent 
of  a  non-resident  has  monejrs 
belonging  to  his  principal  on 
deposit  m  bank,  it  is  liable  to  be 
assessed  and  taxed,  although,  prior 
to  the  time  appointed  for  correction 
of  the  roll,  it  has  been  withdrawn 
and  used.  Id. 


18.  Money  due  upon  a  contract  for 
the  sale  of  lands  is  personal  pro- 
perty, and  where  such  a  contract 
belonging  to  a  non-resident  is  in 
the  hands  of  an  agent  who  is  a 
resident  of  an  incorporated  vil- 
lage, it  may,  for  the  purposes  of 
municipal  taxation,  be  assessed  to 
the  agent  and  taxed.  Id. 
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14  The  proYisions  of  the  act  *'to 
sQblect  certain  debts  due  to  non- 
residents to  taxation ''  (chap.  871  of 
the  Laws  of  1861).  providing  Uiat 
debts  due  from  inhabitants  of  this 
State  to  non-residents  for  the  pur- 
chase of  real  estate  shall  be  as- 
sessed in  the  name  of  the  creditor 
and  taxed  in  the  town  or  county 
where  the  debtor  resides,  is  appli- 
cable only  to  taxation  in  towns; 
and  as  to  taxation  in  villages,  the 
general  law  authorizing  assess- 
ments to  agents  (1  R.  8.,  chap.  18, 
title  1,  §  6,  as  amended  in  1861) 
remains  tn  force.    Id. 

16.  By  the  charter  of  the  village  of 
Ogdensburgh  (as  amended,  chs^. 
02,  Laws  of  1866),  in  making  out 
the  assessment  roU  the  trustees 
are  required  to  follow  the  town 
assessment  roll,  adding  thereto  pro- 
perty which  has  been  omitted,  etc. 
The  town  assessors  had  assessed 
one  P.  for  $60,000  of  personal 
propoly.  He  appeared  before 
them  and  objected  to  the  assess- 
ment upon  the  sole  ground  that 
he  was  a  non-resident,  and  they 
struck  it  off.  No  assessment  a^ 
peared  upon  that  roll  against  his 
agents  who  had  the  property  under 
their  oontroL  J9<9&,  that  within 
the  meaning  of  the  charter  the  per- 
sonal property  was  omitted  and 
was  properly  added  to  the  village 
assessment  roll  and  assessed  to  the 
agents.  Id, 

16.  Where  lands  are  taken  under  a 
statute  authority  in  derogation  of 
common-law  right,  every  requisite 
of  the  statute  having  a  semblance 
of  benefit  to  the  owner  must  be 
complied  with.    Ifewetty,  Whed&r. 
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17.  Under  the  provisions  of  the  "Act 
to  consolidate  the  cities  of  Brook- 
lyn, Williamsburgh/'  etc,  passed 
in  1864  (chap.  884,  Laws  of  1864), 
an  assessment  for  flagging  side- 
walks must  be  made  against  the 
owner  of  the  premises  oenefited, 
unless  the  land  be  occupied  by  an- 
other, in  which  case  it  may  be  as- 
sessed to  the  occupant.  K  assessed 
to  one  who  is  neither  owner  nor 
occupant,  the  assessment  is  illegal, 
and  a  sale  of  the  premises  under 
it  void.  M 


18.  The  provision  of  section  10^ 
tide  9  of  said  act,  whidi  provides 
that  before  issuing  a  warrant  the 
assessment  shall  be  examined  and 
certified  as  correct  by  the  street 
commissioner  and  attorn^  and 
counsel  of  the  city,  which  certifi- 
cate shall  be  conclusive  evider 
of  the  regularity  of  the  proceed- 
ings, is  only  intended  to  cover  the 
formal  proceedings.  These  offi- 
cers are  not  required  to  go  back  of 
the  papers  and  records  to  ascertain 
if  the  persons  named  are  in  fiustthe 
owners  or  occupants,  and  their 
certificate  is  not  conclusive  upon 
this  point  Id, 

19.  An  action  to  cancel  and  annul  a 
certificate  of  sale  upon  a  void  as* 
sessment  is  maintainable,  when 
the  defect  does  not  appear  upon 
the  fisu^e  of  the  proceedings.     H, 

20.  Assessors  are  gtuiH  Judicial  offi- 
cers ;  their  assessments  are  in  the 
nature  of  judgments.  They  are 
not  subject  to  an  action  to  review, 
modify  or  reverse  their  judgments, 
nor  to  hold  them  to  personal  lia- 
bility, when  acting  within  their 
jurisdiction.  Their  judgments  caa 
be  reversed  by  action  for  fi«ud, 
mistake  or  other  cause,  giving 
jurisdiction  to  courts  of  equi^; 
but  it  is  the  parties  affected  by  the 
judgment  who  must  be  brought 
Into  court  to  litigate,  not  the 
judges.  W,  R  B,  Co,  v.  NoUtn,  613 

21.  The  authority  given  to  a  tax  col- 
lector by  his  warrant  is  special 
and  exceptional,  and  must  be  pur- 
sued accordiDg  to  its  terms,  r^int 
Nat,  Bank  qf  aaJUm  v.  Faiulhw,  624 

>.  Where,  upon  an  assessment  roll, 
there  appears  an  assessment  against 
a  stockholder  in  a  bank  for  the 
amount  of  his  stock,  under  the 
usual  warrant  attached,  directing 
the  collector  to  collect  ftom  the 
persons  named,  and  to  levy  the 
same  of  their  goods  and  diattels, 
the  collector  is  not  authorized  to 
levy  upon  and  collect  the  same  of 
the  property  of  the  bank,  although 
the  bank  holds  fimds  with  which 
the  tax '  should  have  been  paid. 
A  contract  between  the  bank  and 
its  stockholders  cannot  thus  be 
I     enforced.  Id. 
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29.  An  aflsesement  upon  tlie  shares 
of  a  national  bank,  nnder  the  act 
ef  1865  (sec.  10,  chap.  97,  Laws  of 
1865),  38  invalid  and  cannot  be 
enforced.  Id. 

Bee  Lease,  3, 5,6. 


ASSIGNMENTS. 

1.  In  an  assignment  of  an  executory 
contract  for  the  sale  of  land,  there 
IS  no  implied  coyenant  on  the  part 
of  the  assinior  of  title  to  the  land 
in  the  yenaor ;  all  that  can  be  im- 
plied is  a  warranty  that  the  assignor 
owned  the  contract,  and  had  the 
right  to  assign  it,  and  that  the  sig- 
natures thereto  are  genuine.  Thorn- 
as  Y.  Bartow,  193 

3.  Where  the  vendor's  relation  to  the 
title  is  such  that  it  is  possible  and 
feasible  for  him  to  perform  the  con- 
tract, and  the  assignee  is  placed  in 
sudi  a  relation  thereto  that  he  can 
compel  performance,  the  latter  can- 
not repudiate  a  contract  made  by 
him  in  consideration  of  the  assign- 
ments, on  the  ground  of  failure  of 
consideration.  Id, 

3.  The  drawing;  of  a  draft  or  check 
upon  a  banker  holding  funds  of  the 
drawer  does  not  operate  as  an  as- 
signment of  such  mnds.  J^ler  v. 
miid,  682 

See  Bakkr  and  Bankiko,  10, 11. 

CONVEBSIOir,  2. 

Pabtnership.  8. 
Statute  of  Frauds,  2. 


ASSIGNMENTS  FOR  BENEFIT 
OF  CREDITORS. 

1.  An  insolvent  partnership  made  an 
assignment  of  its  property  and 
effects  for  the  benefit  of  creditors ; 
one  of  the  creditors  brought  an 
action  in  lids  own  behalf,  and  that 
of  others  who  should  come  in  and 

,  claim  the  benefit  thereof,  against 
the  assignees  for  an  accounting  and 
distribution  of  the  trust  f\md,  in 
which  action  an  order  was  entered 
appointing  a  referee  to  take  and 


state  the  account  of  the  assignees, 
and  to  report  the  amount  due  such 
creditors  as  should  come  in  under 
the  order  and  seek  the  benefit  of 
the  action,  and  directing  the  publi- 
cation of  notices  to  the  creditors 
to  come  in  and  exhibit  their  de- 
mands, which  order  was  complied 
with,  and  upon  the  coming  in  and 
confirmation  of  the  report  of  the 
referee  an  order  was  made  for  the 
distribution  of  the  tand,  which  was 
ftiUy  executed  by  the  assignees. 
ir02(2,  that,  in  the  absence  of  fraud, 
aU  the  creditors  of  the  assignor 
were  bound  by  the  decree,  whether 
they  came  in  and  proved  their 
clauns  or  not,  and  that  a  creditor 
who  foiled  to  do  this  was  barred, 
although  he  had  no  notice  of  the 
action,  and  knew  nothine  of  it  un- 
til after  the  distribution  of  the  trust 
fund ;  also  held,  that  it  was  not  the 
duty  of  the  assignees,  having  know- 
ledge of  the  claim  of  a  creditor 
who  did  not  appear,  to  produce  and 
prove  such  claim  before  the  re- 
feree.   Kerr  v.  BhdgeU,  62 

2.  An  assignee  for  the  benefit  of  cred- 
itors can  maintain  an  action,  in  his 
individual  character,  to  recover  a 
claun  due  the  assignor ;  he  is  not 
required  to  sue  as  trustee.  Hoag- 
land  V.  Trash  686 

See  Smith  v.  Fox  (Mem.),  674. 


AUCTION. 
See  Chattel  Mortgage,  1. 


BAIL. 

1.  In  an  action  for  the  recovery  of 
possession  of  personal  property, 
the  defendant  was  arrested  under 
the  provisions  of  subdivision  8  of 
section  179  of  the  Code,  and,  upon 

fiving  the  undertaking  requked 
y  section  187,  in  such  cases,  was 
released  firom  arrest  by  the  sheriff, 
who  thereupon  returned  the  order 
of  arrest  to  plaintiff's  attorney. 
Plaintiff  excepted  to  the  bail; 
they  fiiiled  to  justify,  but  prior  to 
the  expiration  of  the  time  for 
justification,  surrendered  the  de- 
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fendant  to  the  sheriff,  in  whose 
custody  he  remained.  Plaintiff 
subsequently  recovered  judgment 
for  the  delivery  of  the  property, 
or  payment  of  its  value,  wiUi 
costs.  Eddy  that  the  surrender  by 
the  bail  was  unauthorized,  and  did 
not  exonerate  them,  and  that, 
under  section  201  of  the  Code,  the 
sheriff  was  liable  as  bail ;  which 
liability  was  not  satisfied  bv  hav- 
ing the  defendant  within  his  cus- 
tody, amenable  to  process,  but 
that,  as  far  as  the  plaintiff  was  con- 
cerned, he  stood  in  the  place  of 
the  bail  in  the  undertaking  given 
to  him,  and  the  extent  of  nis  lia- 
bility was  measured  by  theirs. 
McKemie  v.  Smith,  \4& 


2.  Defendant  was  the  nominal  owner 
of  a  steam- tug.  A. ,  the  real  owner, 
managed  her  as  master,  exercised 
entire  control  over  her,  and  re- 
ceived all  her  earnings.  She  was 
libeled  in  the  District  Court  of  the 
United  States,  and  seized  at 
Buffalo,  for  a  penalty  incurred  by 
canying  passengers  without  a 
license.  A.  procured  plaintiff  to 
become  bail  for  her  discharge. 
A  decree  was  rendered  for  Sie 
penalty,  and  plaintiff  became  bail 
upon  an  appeal  bond,  conditioned 
that  defendant  should  pay  *'all 
such  costs  and  expenses"  as 
'  should  be  awarded  against  him. 
The  decree  was  afi&med,  and 
plaintiff  paid  the  amount  of  the 
execution  thereon.  All  this  was 
without  communication  or  con- 
sultation with  defendant,  who  re- 
sided in  the  city  of  New  York. 
Plaintiff  brought  this  action  to 
recover  back  the  money  paid,  bas- 
ing it  upon  the  appeal  bond.  Eeld^ 
Ist,  that  plaintiff  made  tihe  pay- 
ment, not  as  sure^  upon  the  ap- 
peal bond,  but  as  defendant  in  the 
decree,  which  was  in  personam 
against  him  as  surety  upon  the 
first  bond ;  also,  that  as  the  appeal 
bond  was  not  condition^  to  pay 
damages  there  could  be  no  re- 
covery for  the  amount  of  the 
decree ;  2d,  that  as  the  vessel  was 
in  a  home  port,  and  defendant 
near  enough  to  be  consulted,  there 
being  no  pressing  emergency,  the 
master  could  not  bind  Sim.  Go- 
ger  v.  Babcock,  154 


BAILMENTS. 

1.  A  bailee  of  property,  to  which 
thece  are  adverse  claimants,  has 
the  ri^ht  to  refuse  to  deliver  the 
same  lor  such  reasonable  time  as 
will  enable  him  in  good  fiiith  to 
investigate  the  facts  as  to  the  real 
owner^p  thereof  But  after  such 
time  has  elapsed,  and  after  the 
owner  has  offered  to  give  a  bond 
of  indemnity  satisfactory  to  tiie 
bailee,  a  refusal  to  deliver  the  pro- 
perty is  a  conversion.  BaU  v.  Li- 
ney.  6 

2.  If  such  bailee  desires  to  relieve 
himself  firom  the  embarrassment 
of  conflicting  claims  and  from  the 
responsibili^  of  deciding  between 
them,  he  can  do  so  by  commenchig 
a  suit  in  the  nature  of  a  bill  of  in- 
terpleader against  the  different 
claimants,  and  thus  have  their 
rights  to  the  property  judidaUy 
determined.  IcL 

8.  Defendant  had  in  his  possession  as 
bailee  certain  property  belonnng 
to  plaintiff,  which  he  refhsed  to 
deliver  up  on  demand.  Bubee- 
quent  to  such  refUsal  the  property 
was  seized  and  sold  by  virtue  of  an 
execution  against  one  G.,  and  the 
proceeds  applied  in  satisfaction 
thereof  The  sheriff,  at  the  same 
time,  had  in  his  hands  an  execution 
against  plaintiff,  but  nothing  was 
done  bv  virtue  thereof,  in  an 
action  for  the  conversion, — EMf 
that  the  &ct  that  such  execution 
was  in  the  hands  of  the  sheriff  was 
not  proper  to  be  considered  in 
^litigation  of  damages.  Id. 

4.  The  proposition  that  a  bailee  can- 
not deny  the  title  of  his  bailor  does 
not  apply  to  a  case  where  the 
bailee  has  been  compelled  bv  ac- 
tion, of  which  the  bailor  had  no- 
tice^ to  pay  for  the  property  to  one 
havmg  the  true  title.    Vook  v.  EoU. 
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BANKS  AND  BANKING. 

1.  The  cashier  of  a  bank  is  bound  to 
exercise  reasonable  skill  and  ordi- 
nary care  and  diligence  in  the  per- 
formance of  his  duties.    If  he  MLb 
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in  such  skill  or  omits  such  care  an4 
dUigence,  and  the  bank  suffers 
damage  in  consequence,  he  is 
liable.  Commercial  Bank  y.  Ten 
Eyck.  805 

S.  In  the  absence  of  fraud  or  collu- 
sion, he  is  not  liable  to  the  bank 
for  an  act  done  under  the  direction 
of  its  president,  the  managing 
officer,  under  circumstances  which 
do  not  disclose  any  absence  of  due 
care  and  diligence  upon  his  part 

Id, 

3.  The  provisions  of  section  8  of  the 
act  in  relation  to  moneyed  corpora- 
tions (1  B.  8.,  p.  501),  which  pro- 
vide that  no  conveyance,  etc.,  of 
the  real  estate  and  effects  of  such 
corporation,  exceeding  $1,000  in 
value,  shall  be  made,  unauthorized 
by  a  previous  resolution  of  the 
board  of  directors,  do  not  apply  to 
a  sale,  bv  the  financial  officers  of  a 
bank,  of  mor^ages  or  other  secu- 
rities pledged  to  secure  a  loan, 
m^de  to  realize  the  money  secured 
by  the  pledge.  Id, 

4.  Where  the  transaction  is  in  reality 
a  loan  upon  sufficient  security,  if 
loss  is  sustained,  a  cashier  is  not 
liable  for  permitting  it  to  be  done 
in  the  form  of  an  overdraft       Id, 

5.  A  cashier  forwarded  certain  secu- 
rities, belonging  to  his  bank,  to  re- 
sponsible brokers  for  sale,  drawing 
against  them  for  a  portion  of  their 
value,  which  draft  was  accepted 
and  paid.  He  negligently  omitted 
to  inquire  after  the  secunties  or  to 
collect  the  balance  realized  on  sale 
thereof.  The  brokers,  with  know- 
ledge that  the  bank  had  an  interest 
therein,  wrongfully  applied  such 
balance  upon  a  claim  against  a 
tUrd  person.  In  an  action  against 
the  cashier  (the  brokers  remaining 
responsible), — Held  that,  as  the 
brokers  were  liable  to  the  bank  for 
the  balance,  it  sustained  no  damage 
fVom  the  cashier's  negligence,  and 
he,  therefore,  was  not  liable.      Id, 

6.  A  certificate  of  deposit  issued  by  a 
bank  is  not  a  contract  but  an  evi- 
dence of  debt ;  it  is  in  the  nature  of 
a  receipt,  and  piirol  evidence  is 
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admissible  to  expl^  it,  the  same 
as  in  case  of  a  receipt.  Eotchkiss 
V.  Mosher,  478 

7.  Plaintiff  paid  to  defendants,  who 
were  bankers,  the  amount  of  certain 
notes  held  by  them,  which  were 
guaranteed  by  him,  for  the  purpose 
of  taking  up  the  same ;  the  notes, 
being  made  payable  at  defendants 
bank,  were  left  with  them  for  col- 
lection. As  a  voucher  of  the  trans- 
action, defendants  delivered  to 
plaintiff  a  certificate  of  deposit  for 
the  amount  paid  for  the  notes.  In 
an  action  of  trover  for  the  conver- 
sion of  the  notes, — Eeldf  that  the 
referee  was  justified  infinding  that 
the  certificate  was  a  voucher  that 
plaintiff  had  paid  the  money  for 
the  notes,  thus  givine  it  the  charac- 
ter and  effect  ascribed  to  it  by 
defendants.  He  was  also  Justified 
in  refusing  to  find  that  the  money 
paid  was  a  deposit.  Id, 

8.  The  naming  of  a  bank  in  a  pro- 
missory note  as  the  place  of  pay- 
ment^ does  not  make  the  banking 
association  an  agent  for  the  collec- 
tion of  the  note  or  the  receipt  of 
the  money.  No  power,  authority 
or  duty  is  thereby  conferred  upon 
it  in  reference  to  the  note.  Mus  v. 
I^ace,  620 

9.  Where,  upon  an  assessment  roll, 
there  appears  an  assessment  against 
a  stockholder  in  a  bank  for  the 
amount  of  his  stock,  under  the 
usual  warrant  attached,  directing 
the  collector  to  collect  from  the 
persons  named,  and  to  levy  the 
same  of  tiieir  goods  and  chattels, 
the  collector  is  not  authorized  to 
levy  upon  and  collect  the  same  of 
the  property  Of  the  bank,  although 
the  bank  holds  funds  with  which 
the  tax  should  have  been  paid.  A 
contract  between  the  bank  and  its 
stockholders  cannot  thus  be  en- 
iorced.  First  Nat,  Bank  of  Salem 
y.  Faneher,  524 

10.  The  legal  title  to  the  stock  of  a 
bank  passes  by  an  assignment  and 
delivery  of  the  certificate  therefor, 
although  there  be  no  transfer  upon 
the  books  of  the  bank.  LeUA  v. 
Weds,  685 
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11.  The  drawing  of  a  draft  or  check 
upon  a  banker  holding  funds  of  the 
drawer  does,  not  operate  aa  an 
assignment  of  such  funds.  I^ler 
T.  Q(mld.  682 

See  CoNsiGNOB  akb  Consioheb,  1. 

EXSCTTTOBS  AHD    AdHDOBTRA- 
TORS,  3. 

Payment. 


BILLS,  NOTES,  CHECKS. 

1.  The  naming  of  a  bank  in  a  promis- 
sory note  as  the  place  of  payment, 
does  not  make  the  banking  asso- 
ciation an  agent  for  the  coUection 
of  the  note  or  the  receipt  of  the 
money.  No  power,  authority  or 
duty  is  thereby  conferred  upon  it 
in  reference  to  the  note.  ffUls  y. 
Fiaee,  520 

2.  No  presentment  at  the  place 
named  is  necessary  to  give  a  right 
of  recovery  against  the  maker.  It 
only  relieves  him  from  damages 
if  he  was  ready  at  the  time  and 
place  named  to  pay  it,  and  there 
was  no  one  to  receive  it  Such 
readiness  is  equivalent  to  a  ten- 
der, and  an  answer  pleading  that 
&ct,  and  payment  of  the  money 
then  due  into  court,  will  be  a  bar  to 
the  recovery  of  interest  and  costs, 
but  not  to  the  cause  of  action.  Id, 

3.  Where,  therefore,  the  maker  has 
put  fhnds  in  the  bank  sufficient 
to  pay  the  note  when  due,  and  has 
given  instructions  to  pay  upon  i>re- 
sentation,  but,  the  note  not  having 
been  presented  at  maturity,  has 
thereafter  withdrawn  the  fimos  and 
has  not  brought  the  money  into 
court,  the  owner  of  the  note  is 
entitled  to  judgment  thereon  for 
both  principal  and  interest      Id, 

4.  Where,  in  a  copartnership  agree- 
ment between  A.  and  B.,  no  firm 
name  is  expressly  adopted,  but  A. 
is  to  five  his  personal  attention 
to  ana  have  entire  control  and 
management  of  the  business,  with 
authority  to  arrange  and  negotiate 
the  acceptance  of  drafts,  B.  to  in- 
cur no  risks  and  to  assume  no 
responsibility,  it  is  a  fair  inference 
that  the  copartnership  business  is 


to  be  done  in  the  name  of  A.,  and 
B.  is  liable  upon  a  draft  drawn  by 
A.  in  his  individual  name,  pro- 
cured to  be  discounted  by  him  for 
the  benefit  of  the  firm,  and  avails 
applied  to  its  use,  although  at  the 
time  the  draft  was  diaooimted  B. 
was  not  known  to  the  payee  as  a 
partner.  (Gbat,  C,  dissenting.) 
OniarioBank  v.  Ilmii699ey,      048 

5.  The  drawing  of  a  draft  or  check 
upon  a  banker  holding  funds  of  the 
drawer  does  not  operate  as  an 
assignment  of  such  funds.  Tifler 
V.  Gould,  682 

See  Banes  akd  Baiteing,  8. 
Cause  of  Action,  9. 
consionob  and  consignee,  1. 
FoRMBB  Adjudication,  2. 
Pabtnebship,  8. 
DtmgkuB  v.  Dudley  (Mem.),  688. 


BILL  OF  LADING. 


See  CoNSiGNOB  and  Consignee,  1, 2. 


BONDS. 

See  SmFPiNG,4.5. 

W,  db  0.  OoL  InsUiute  v.  Back- 

mar  (Bf  em.).  668 

SchoU  V.  SchtearU  (Mem.).      666 


BOUNTIES. 

1.  The  town  of  W.  voted  a  bounty 
to  each  individual  who  should 
volunteer  and  be  credited  upcm  ito 
quota  under  a  call  of  the  presi- 
dent Prior  to  the  town  meeting 
when  the  bounty  was  voted,  Mctf. 
had  enlisted  ana  been  mustered  in 
as  a  substitute  for  defendant,  but 
the  latter  had  paid  him  nothing. 
K.  paid  to  McM.  the  amount  of 
the  town  and  county  bounties,  and 
took  from  him  an  as8ijB;nmait  of 
his  claim  therefor.  Defendant  as- 
sented to  K's  right  to  receive  theuL 
Subsequently  defendant  demanded 
and  received  of  the  supervisor  of 
W.  the  bonds  of  the  town  for  the 
amount  of  the  boun^  to  McM. 
In  an  action  by  an  asugnee  of  K. 
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lor  an  all^^  conveiBion  of  the 
bonds,— JSmo,  Ist,  that  the  ratifi- 
cation and  acceptance  bv  the  town 
of  the  credit  given  it  by  McM/s 
enlistment  wa?  a  sufficient  con- 
irideration  for  its  promise  to  pay 
the  bonnty ,  and  he  and  his  assigns 
became  thereby  leffallv  entitled  to 
the  bonds  issued  tnerefor.  2d. 
Defendant  havii^  received  them 
without  ckdm  oT ri^ht  was  liable 
tp  an  action  for  their  conversion. 
Oaner  y.  Oreque,  886 

2.  The  control  conferred  upon  con- 
mss,  by  the  Constitution  of  the 
United  States  (art  1,  §  8),  over  the 
Btate  militia,  begins  when  the^  are 
mustered  into  the  service  of  the 
United  States.  Arrangements  bv 
ttie  States  to  procure  or  aid  in  call- 
ing them  forth  are  not  unauthor- 
itedy  nor  are  regulations,  fixhig 
and  limiting  the  amount  of  boun- 
ties^ or  rewards  given  to  procure 
their  services;  therefore,  section  4,. 
«f  chapter  29,  of  the  Laws  of  1865, 
which  prohibits  the  payment  of 
any  sums  for  the  procurement  of 
volunteers,  save  as  provided  for 
by  that  ac^  is  not  in  conflict  with 
the  Constitution  of  the  United 
States,  and  an  agreement  to  pay  a 
sum  prohibited  by  that  section  is 
void.    J^noeraY.  Shepard,        540 


BROKER 
JSe^  JkugUm  y.  Dv4ley  (Mem.),  688. 


BROOKLYN,  CITY  OP. 
See  Statutes,  5, 6. 


BUFFALO,  CITY  OF. 

See  SuPSBioB  Cottbt  of  Citt  of 
Buffalo. 


CASES  REVERSED.  OVER- 
RULED, QUESTIONED,  CRIT- 
ICISED  OR  EXPLAINED. 

BdUy.  Z^7My(44Barb.,  505),  reversed. 
Bad  v.  Liney,  6 


Qteen  y.  PtUnam  (1  Barb.,  500),  dis- 
tmguiahed.  BeoU  ei  al.  v.  Ouenuey 
eiS,  123 

WMen  y.  Damscm  (15  Wend.,  575), 
explained.    James  v.  QwrUy,    166 

Boath^r,  Bunce{%i  N.  Y.,  5d2),  distin- 
guished.  BmUh^.VanOUnda,  171 

Kellogg  v.  Bichards  (U  Wend.,  116), 
distinguished  and  explained.  Byan 
Y.WardetdL  207 

Jaekaon  y.  Matsdaif  (11  John.,  91), 
ezplahied.    HwreUY.Evereit.  223 

Bina  v.  Whitdy  (10  Paiffe,  465),  ex- 
plained.   2wp  v.  KeoKuk  OoM  Oo, 

257 

Idmnastan  v.  LimngstanJA  John.  Ch., 
294),  distin^iahed.  Cmtrai  Banky 
T^y  y.  Hoydorn,  265 

P&Uer  v.  OrcmweH  (40  N.  Y.,  287), 
explained  and  criticised.  Voorhees 
et  al,  v.  McQirvm  ef  al.  282 

Ibrris  y.  EOmer  (47  Barb.,  411),  re- 
versed.   Ferris  v.  Kilmer,        301 

Edppy  V.  Mosher  (47  Barb.,  501),  re- 
versed.   Happy  v.  Masher.       813 

Dole  v.  BuU  (2  John.  Cases,  289)  ex- 
plained.   Biehardaon  v.  CrandaU, 

859 

PaMekY.  Jfoteay(87N.Y.,  883),  and 
ButterwoHh  y.  Oould  (41  id.,  450), 
distmguiBhed.  (7arwry.  Oregrue.  889 

Chapman  v.  City  of  Brooklyn  (40  N. 
Y7.  872),  explained.  MeweU  v. 
Wheeler.  490 

Murray  v.  Burling  (10  John.,  172), 
distioguished.  8aU  Springs  Nat. 
Bank  v.  Wheder.  497 

Oiiy  of  Utiea  v.  Chv/rchM  (88  N.  Y., 
161),  overruled.  First  IfaL  Bank 
of  Sandy  BUI  v.  FaneKer..         524 

Jacques  v.  Marguand  (5  Cow.,  497), 
and  IhUmadffe  v.  Psiwyer  (85  Barb., 
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120),  distin^ished  and  explained. 
OrUario  Bank  y.  Hennessey.       551 

KeenhoUs  y.  Beeker  (8  Denio,  846), 
questioned.    Baeeeuy.BUmare.  567 

Sejjmour  y.  WOaon  (14  N.  T.,  567), 
and  OorUand  y.  Herkimer  (44  id., 
22),  diBtinguiBhed.  TTav^A  y.  i7|0^t^ 
tn^  ei  al,  681 


CAUSE  OF  ACTION. 

1.  Defendant  was  the  nominal  owner 
of  a  steam-tug.  A.,  the  real  owner, 
managed  her  as  master,  exercised 
entire  control  oyer  her,  and  re- 
ceiyed  all  her  earnings.  She  was 
libeled  in  the  Distnct  Court  of 
the  United  States,  and  seized  at 
Buffalo,  for  a  penalty  incurred  by 
cartying  passengers  without  a 
license.  A.  procured  plainUff  to 
become  bail  for  her  discharge.  A 
decree  was  rendered  for  the  penal- 
ty, and  plaintiff  became  bail  upon 
an  appeal  bond,  conditioned  that 
defendant  should  pay  '*aU  such 
costs  and  expenses^'  as  should  be 
awarded  agamst  him.  The  decree 
was  affirmed,  and  plaintiff  paid 
the  amount  of  the  execution  there- 
on. All  this  was  without  com- 
mimication  or  consultation  with 
defendant,  who  resided  in  the  city 
of  New  YoA.  Pkintiff  brought 
this  action  to  recoyer  back  the 
money  paid,  basing  it  upon  the 
appeal  bond.  J9<^,  1st,  that  plain- 
tiff made  the  payment,  not  as  sure- 
ty upon  the  appeal  bond,  but  as 
defendant  in  the  decree,  which 
was  m  perwnam  against  him  as 
surety  upon  the  first  bond;  also, 
that  as  tiie  appeal  bond  was  not 
conditioned  to  pay  damages  there 
could  be  no  recoyery  for  Uie 
amount  of  the  decree ;  2d,  that  as 
the  yessel  was  in  a  home  port,  and 
defendant  near  enough  to  be  con- 
sulted, there  being  no  pressing 
emersency,  the  master  could  not 
bind  him.     Ga^er  y.  Babeock,    154 

9.  The  grantee  in  a  simple  quitclaim 
deed,  'in  the  absence  of  ihiud  or 
mistake,  has  no  remedy  for  a  &il- 
ure  of  title  against  his  grantor,  nor 
has  he  any  defence  to  an  action 
for    the    consideration    on    the 


ground  of  faflure  thereof.    Tharp 
y.  Keokuk  Goal  (k,  258 

8.  Defendant  accepted  a  deed  of  cer- 
tain premises  containing  a  danse 
that  it  was  made  subject  to  a 
mortgage  which  the  grantee  there- 
by assumed  and  a^-eed  to  pay. 
The  •  bonds  accompanying  the 
mortgage  contained  a  condition 
that,  in  case  of  default,  recourse 
must  first  be  had  to  the  lands 
mortgaged,  and  that  the  obligon 
woula  only  be  answenble  for  the 
deficiency.  HM^  that  the  mort- 
gagee could  maintain  an  action 
upon  the  implied  corenant  in 
defendant's  deed,  without  first 
foreclosing  the  mortgage,  and 
could  recoyer  the  wh<Me  amount 
unpaid.  IL 

4.  The  town  of  W.  voted  a  bounty 
to  each  indiyidual  who  ahould 
yolunteer  and  be  credited  iip<ni  its 

?uota  under  a  call  of  the  president 
*rior  to  the  town  meetW  when 
the  bounty  was  voted,  I&SHL  had 
enlisted  and  been  mustered  in  as 
a  substitute  for  defendant,  bat  the 
latter  had  paid  him  nothing.  K. 
paid  to  McBf.  the  amount  otf  the 
town  and  county  bounties,  and 
took  ftx>m  him  an  assignment  of 
his  claim  therefor.  De&ndant  as- 
sented to  K.'s  right  to  receive 
them.  Snbsequentiy  defendant  de- 
manded and  received  of  the  super- 
visor of  W.  the  bonds  of  the  town 
for  the  amount  of  the  bounty  to 
McM. '  In  an  action  by  an  assignee 
of  E.,  for  an  all^^ed  conversion  of 
the  t>onds,— iJiiM,  1st,  that  tiie 
ratification  and  acceptance  li^^  tiie 
town  of  the  credit  given  it  by 
McM.'s  enlistment  was  a  sofllGieDt 
consideration  for  its  promise  to  pay 
the  bounty,  and  he  and  his  aas&ns 
became  thereby  legally  entitled  to 
the  bonds  issued  therefor.  8d, 
defendant  having  received  them 
'  without  claim  of  right  was  liable 
to  an  action  for  their  conveision. 
Oairoer  v.  Qreq^.  885 

5.  A  Judgment  creditor  has  a  jmen 
general,  not  a  specific  lien  upon 
the  debtor's  real  estate;  he  cannot 
therefore  maintain  an  action  for 
waste  committed  thereon.  Lomt 
ningY,  Carpenter,  406 
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6.  If  A.  has  agreed  to  sell  property 
to  B.,  C.  may,  at  any  time  before 
the  tide  has  passed,  induce  A.  to 
sen  it  to  him  instead,  and,  if  not 
guilty  of  fraud  or  misrepresenta- 
tion, he  does  not  incur  any  liap 
bili^,  and  this  is  so,  although  G. 
may  have  contracted  to  purchase 
the  property  of  B.  B.  cannot 
maintain  an  action  upon  the  latter 
eontract,  as  he  cannot  perform, 
and  can  only  look  to  A.  for  a 
breach  of  the  former.  Ashiey  t. 
JHaan.  480 

7.  An  action  to  cancel  and  annul  a 
carUficate  of  sale  upon  a  yoid  as- 
Mflsment  is  maintainable,  wben 
the  defect  does  not  appear  upon 
tiie  fiice  of  the  proceedings. 
JTmmU  t.  WheeUr.  &Q 

8.  An  announcement  made  upon  an 
auction  sale  of  personal  property, 
that  it  is  sold  subject  to  a  chattel 
■ior4;age  and  that  the  purchaser 
wfll  haT6  to  comply  with  the  con- 
ditions thereof,  does  not  impose  a 
personal  obligation  upon  a  pur- 
c^hser  who  hears  and  assents  to  the 
announcement,  and  an  action  can- 
not be  maintained  against  him  to 
leooyer  the  amount  secured  by  the 
mortgage.     MtmUl  y.   Oiuiipie, 

656 

9.  Where  A.  loans  his  note  to  B., 
upon  the  strength  of  O/s  promise 
that  he  will  get  it  discounted  and 
renewed  firom  time  to  time  until 
B.  shsdl  be  able  to  meet  it,  C.  is 
bound  by  the  promise  and  A.  can 
maintain  an  action  against  him 
thereon.  But  such  a  promise  car- 
ries with  it  an  implication,  both 
that  A.'s  note  shall  be  fUmished 
for  renewal  before  the  one  dis- 
counted becomes  due,  in  season 
to  be  substituted  therefor,  so  as 
to  saye  C.'s  indorsement  from  disr 
honor,  and  that  in  the  eyent  of  B.'s 
abiMly  to  pay  the  note  when  due 
the  obligation  toprocure  a  renew- 
al shall  cease.  The  neglect  of  B. 
to  fhrnish  a  new  note  m  time  for 
renewal,  or  the  ability  of  B.  to 
pay,  dischai^es  0.  from  liability. 
miibane  y.  &bee.  681 

10.  To  entitle  a  Judjgment  creditor 
to  attack  a  disposition  made  of  the 


debtor's  property,  he  must  be  able 
to  show  that  the  disposition  was 
such  that  something  remains  of  it 
or  its  proceeds,  which  ought  to 
be  applied  upon  his  Judgment 
Where,  therefore,  one  receiyed 
from  the  debtor's  wife  the  ayails 
of  his  property  in  her  hands  with 
intent  to  defraud  a  creditor,  with 
an  agreement  to  retain  or  use  it  as 
the  debtor  and  wife  might  wan^ 
but,  before  the  recoyery  of  judg- 
ment for  the  debt  by  the  creoitor, 
he  has  returned  it  or  paid  it  out  as 
directed  by  the  debtor,  and  has 
settled  with  and  been  dischaiged 
from  aU  daim  by  the  latter,  he  is 
not  liable  to  the  Judgment  credit- 
or therefor.    Cramary.Efaod,  684 

8t6  BAincs  AND  BAinoKO,  1,  2, 4, 6. 
Cloud  on  Titlb,  1,  2, 8, 
coittbacts,  7, 9. 

LBAfiB,8. 

Pabtnebshxp,  8,  4. 


CERTIORARI. 

The  remedy  by  certiorari  is  the  pro- 
per one  to  reyiew  an  assessment 
W.B.RCO.  Y.Jfolan,  S18 


CHATTEL  MORTGAGE. 

1.  An  announcement  made  upon  an 
auction  sale  of  personal  property, 
that  it  is  sold  subject  to  a  chattel 
mortgage  and  that  the  purchaser 
will  hkye  to  comply  with  the  con- 
ditions thereof^  does  not  impose  a 
personal  obligation  upon  a  pur- 
chaser who  hears  and  assents  to  the 
announcement,  and  an  action  can- 
not be  maintained  against  him  to 
recoyer  the  amount  secured  by  the 
mortgage.  HamiU  y.  QUUipU,    556 

2.  While  personal  properjty  coyeied 
by  a  mortgage  remains  in  the  pos- 
session of  the  mortgagor  ana  its 
conditions  are  unbroken,  the  mort- 
gagor's interest  is  subject  to  leyy 
and  sale  upon  execution,  and  the 
purchaser  obtains  the  same  title  as 
that  of  which  the  mortfi^agor  was 
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possessed.  This  interest  he  can 
kwftilly  sell,  and  no  claim  arises 
against  Mm  in  finvor  of  the  mort- 
gagor, firom  the  fact  that  he  at- 
tempts to  sell  or  does  sell  a  dear 
title.  There  is  no  wrong  done  the 
mortgagor  thereby,  as  he  may  still 
pnrsue  his  lien  nnaer  the  mortgage 
and  his  rights  remain  the  same. 
In  an  action,  therefore,  by  the 
mor^;agor  ag^dnst  the  purchaser, 
it  ia  not  error  to  exclude  eTidence 
of  soch  a  sale.  Id, 

^SmFixtubbb,  2. 


CLOUD  ON  TITLE. 

1.  To  constiute  a  doud  upon  title,  it 
is  soffioient  that  there  be  a  deed, 
▼alid  upon  its  face,  accompanied 
with  a  claim  ot  title,  under  such 
circumstances  that  a  court  of  equity 
can  see  that  the  deed  is  likely  to 
work  mischief  to  the  real  owner. 
It  is  not  necessary,  in  order  to 
maintain  an  action  to  remove  the 
doud  and  quiet  the  title,  that  the 
claimant  should  hare  a  prima 
faeie  record  title,  which  the  real 
owner  must  call  in  extrinsic  evi- 
dence to  overthrow.  Fmda  v. 
Sage,      /  178 

2.  Plaintiff  purchased  and  paid  for 
certain  real  estate,  directing  the 
vendor  to  execute  to  her  a  deed 
coveving  the  same  to  her.  with  a 
proviso  therein,  that  if  her  son 
should  pay  her  $200  per  year 
during  her  life,  he  should  have  the 
property  after  her  death.  By  mis- 
take, the  deed  was  so  drawn  as  to 
grant  the  land  to  her  in  trust  for 
her  son,  upon  certain  conditions, 
not  being  a  trust  recognized  by  the 
statute  of  uses  and  trusts.  Rain- 
tiff  received  the  deed  without 
examintion,  and  did  not  discover 
the  mistake  for  several  months 
thereafter.  When  she  did  discover 
it,  with  the  concurrence  of  her  son, 
who  reflised  to  take  under  the 
deed,  she  returned  it  to  her  grantor, 
when  the  same  was  destroyed,  and 
a  new  deed  was  executed  and 
delivered  to  her,  conveying  the 
premises  in  fee ;  subsequently  the 
premises  were  levied  upon,  adver- 


tised and  sold,  under  an  execution 
against  the  son.  The  purchaser  at 
the  sheriff's  sale  claimed  that  the 
son  had  the  title  to  the  premises  or 
an  interest  therein,  which  he  had 
purchased,  and  this  he  threatened 
to  enforce.  BM^  that  there  waa 
not  a  valid  and  effectual  ddiveir 
and  acceptance  of  the  first  deed, 
so  as  to  pass  the  title;  that  the 
son  had  no  interest  in  the  pn- 
mises,  and  that  an  action  to  quiet 
the  tiUe  could  be  maintained.     Id, 

3.  Even  if  there  was  sudi  a  deliveiy, 
and  the  mistake  could  not  be  cor- 
rected without  the  aid  of  the  court, 
the  plaintiff  remained  the  equitable 
owner,  with  rights  superior  to  the 
purchaser  at  the  sheriff's  sale ;  and 
with  idl  the  necessary  parties  before 
it,  the  court  could,  m  an  action 
brought  to  quiet  the  title,  establish 
plaintiff's  titie  under  the  second 
deed,  and  annul  any  daim  of  title 
under  the  first.  Id, 

4  An  action  to  cancel  and  anmfl  a 
certificate  of  sale  upon  a  voAd 
assessment  is  maintainable,  whw 
the  defect  does  not  appear  vipom 
the  face  of  the  proceedings.  IfemtU 
V.  Wheder.  486 

6.  A  defendant  who  daims  under 
such  a  certificate  and  litigates  the 
case  cannot  complain  if  the  oourl^ 
in  the  exercise  of  its  discretioii, 
impose  upon  him  the  costs.        JRf. 


CODE  OF  PROCBDURB. 

61.    See  Costs,  1. 
122.  SeeTJBLiAjj,  8. 
179, 187, 201.    See  Shkbipf,  1. 
'274.    See  Pabtibs,  8. 
292,294    See  SuFPLEHXinAxr 
PnocEEDmas,  1, 2. 
g  449.    See  Electiok  of  REVSDm, 
1. 


COLLECTOR  (TAX). 

See  Assessment  and  Taxatiok,  21, 
22. 
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COLOR  OF  OFFICR 
See  Ofitgb  Aia>  Officba,  2, 8, 4, 5. 


COMMON  CARRIER 
See  Express  CoMPAinES,  1. 

PRINCIFAIi  AND  AgeXTT,  5. 

Railboad  Cobpobations,  6,  7, 

8,9. 
Stbauboats,  1. 
Teubobafh  Comfanibs,  1. 
Redpaih  v.  Vaiughan  (Mem.),  055. 
QibU  T.  Van  Buren,  661. 


COMPLAINT 
See  Plbading,  8, 4, 5, 6. 


COMPROMISE. 

1.  Where,  upon  payment  of  a  portion 
of  an  undisputed  account,  the 
creditor  gives  a  receipt  in  foil,  he 
is  not  concluded  thereby  from  re- 
coyering  the  balance,  although  the 
receipt  was  g^ven  with  knowledge, 
and  there  was  no  error  or  fraud. 
Ryany,  Ward,   '  204 

2.  Upon  the  breach  of  a  contract 
between  the  parties,  defendants 
became  liable  to  plaintifb  in  dam- 
ages to  the  amount  of  $6^,400, 
wnich  amount  was  undiluted. 
Defendants  being  unable  to  pay,  it 
was  amed  that  If  they  would  bor^ 
row  of  their  friends  and  pay  the 
sum  of  t8,500,  plahitifb  would  set- 
tle and  compromise,  leaving  it  to 
defendants'  honor  to  pay,  when 
they  became  able,  an  additional 
sum.  which,  with  the  $8,500, 
would  amount  to  seventy-five  per 
cent  of  the  claim.  Defendants 
thereupon  borrowed  and  paid  to 
plaintiib  the  $8,500.  Eetdy  that 
there  was  no  consideraUon  for  the 
agreement  of  compromise,  and  that 
the  plaintiffli  were  not  concluded 
from  suing  and  recovering  the 
residue.  The  question  is  not 
affected  by  the  fiict  that  defendants 
received  zrom  the  lenders  checks 
for  the  amounts  borrowed,  which 
they  delivered  to  plaintifik  in  lieu 
of  the  money.  Bwn^  v.  Koop,  225 


CONGRESS. 
See  AoTS  of  CoiraBBfls. 


CONSIDERATION. 
See  BoxnHTDSs,  1. 

CONTBAOTS,  8, 6. 

Railboad  Cobpobatiohs,  8. 
SchoU  y.  BehwMTte  (Mem.),  666. 


CONSIGNOR  AND  CONSIGNEE. 

1.  Where  the  consignor  of  property, 
upon  its  shipment  and  before  de- 
livery, draws  a  bill  of  exchange 
upon  the  consignee,  and  procures 
the  same  to  be  discounted  at  a 
bank  upon  the  security  of  the  bill 
of  lading,  which  is  transferred  and 
delivered  with  it,  the  bank  acquires 
title  to  the  property  described  in 
the  bill  of  lading,  conditional  upon 
the  acceptance  of  the  draft ;  upon 
such  acceptance  the  title  passes  to 
the  acceptor:  but  upon  reftisal to 
accept,  the  title  continues  unimr 
paired,  and  upon  the  receipt  by  the 
consignee  or  the  property  and  its 
conveislon,  he  is  liable  to  the  bank 
for  the  money  advanced  upon  it 
Marine  Bank  v.  WrighL  1 

2.  Where  the  consignor  is  indebted 
to  the  consignee  for  advances,  and 
has  agreed  to  give  him  a  prior  s^ 
amty  upon  the  property,  the  lien 
of  the  latter  is  good  as  against  the 
former;  but  the  consignee  does  not 
thereby  obtain  any  right  to  the 
property,  as  against  a  bona  Jlde 
pledge  of  the  bill  of  lading  for 
value,  made  prior  to  the  deuverr 
of  the  property  to  the  consignee,  la, 

8.  The  consignor  of  goods  to  a  dis- 
tant consignee,  who  is  the  owner, 
is  the  agent  of  the  consignee  for 
the  purposes  of  shipping.  JfeUon 
y.KRB.ROo.  498 


CONSTITUTIONAL  LAW. 

1.  The  provision  in  the  State  Consti- 
tution, that  no  person  shall  be  de- 
prived of  property,  etc.,  without 
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due  process  of  law  (art  1,  §  6),  does 
not  require  a  legal  proceeding  ac- 
cording to  the  course  of  the  com- 
mon law,  nor  must  there  be  a  per- 
sonal notice  to  the  party  whose  pro- 
perty is  in  question.  It  is  sufficient 
if  a  kind  of  notice  is  provided  by 
which  it  is  reasonably  probable 
that  the  party  proceeded  against 
will  be  apprised  of 'what  is  going 
on,  and  an  opportunity  offered  him 
to  defend.  The 'opportunity  to  de- 
fend must  not  be  colorable  and  iUu- 
soiy ;  but  it  matters  not,  though  it 
may  be  difficult,  so  long  as  it  is  not 
impracticable.     Baippy  y.  liotiher, 

813 

3.  The  act  of  1862  (chap.  483,  Laws 
of  1862),  providing  for  '*  the  collec- 
tion of  demands  agamst  shipa  and 
vessels,"  is  not  repugnant  to  the 
above  mentioned  provision,  as  it 
provides  a  reasonable  notice  and 
gives  an  opportunity  to  litigate  the 
Ben.  Id, 

3.  The  control  conferred  upon  oon- 
mss,  by  the  Ccmstitution  of  the 
United  Btates  (art  1,  §  8),  over  the 
State  militia,  begins  when  th^  are 
mustered  into  the  service  of  the 
United  States.  Arrangements  bv 
the  States  to  procure  or  aid  in  call- 
ing them  forth  are  not  unauthor- 
ized, nor  are  regulations,  fixing  and 
limiting  the  amount  of  bounties, 
or  rewards  given  to  procure  their 
services;  therefore,  section  4,  of 
chapter  29,  of  the  Laws  of  1865, 
which  prohibits  the  payment  of  anv 
sums  K)r  the  procurement  of  vol- 
unteers, save  as  provided  for  by 
that  act  is  not  in  conflict  with  the 
Constitution  of  the  United  States, 
and  an  M^eement  to  pay  a  sum 
prohibited  by  that  section  is  void. 
r&wersy.  Shepard,  540 

See  AssEBSMBNT  ASD  Taxation,  23. 


CONSTRUCTIVE  NOTICE. 

1.  A  purchaser  of  land  is  chargeable 
with  notice  by  implication  of  every 
fact  affecting  the  title,  which  would 
be  discovered  by  an  examination 
of  the  deeds  or  other  muniments 
of  title  of  his  vendor,  and,  where 
he  has  knowledge  of  any  facts 


sufficient  to  put  a  prudent  man 
upon  an  inquiry,  which,  if  prose- 
cuted with  ordinary  diligence, 
would  lead  to  actual  notice  of 
some  rights  or  title  in  conflict  with 
that  he  is  about  to  purchase,  the 
law  will  presume  he  made  the 
inquiry,  and  will  charge  him  with 
the  notice  he  would  have  received 
if  he  had  made  it  CambridgeVai' 
ley  Bank  v.  Delano,    >y  326 

2.  No  more  than  ordinary  prudence 
and  diligence  is  required,  how- 
ever, ana  where,  therefore,  uie  ven- 
dor's deed  refers  to  an  incum- 
brance upon  the  land,  the  &cl  that 
the  incumbrance  described  was 
discharged  of  record  prior  to  the 
execution  of  such  deed,  is  not  suffi- 
cient to  charge  a  purchaser  witii 
constructive  notice  of  the  existence 
of  another  and  entirely  different 
lien,  which  nowhere  appears  upon 
record  as  a  chai^  upon  the  pre- 
mises. Id, 

3.  G.  M.  died  seized  of  certain  premi- 
ses situate  partly  in  Orleans  and 
partly  in  Niagara  counties..  Upon  a 
portion  of  the  premises  in  Orleans 
county  was  a  mortga^  of  $2,160 ; 
upon  a  portion  in  Niagara  was  a 
nominal  mortgage  of  $1,680.  which 
was  inoperative,  but  recorded  and 
an  apparent  lien.  After  the  death 
of  G.  M.,  actual  partition  was 
made  of  the  lands  among  the  heirs, 
and,  to  equalize  the  division,  the 
commissioners  intended  to  charge 
upon  two  of  the  shares,  which 
were  portions  of  the  lands  in  Ni- 
agara county,  the  payment  of  the 
1^,160  mortgage,  leaving  the  por- 
tion in  Orleans  county  freed  there- 
from ;  but  by  mistake,  they  named 
and  described  the  $1,690  mortgage, 
and  the  same  mistake  was  repeated 
and  included  in  the  decree.  D. 
contracted  to  purchase  the  shares 
in  Niagara  county,  assuming  and 
agreeing  to  pay  the  $1,690  mort- 
gage. Prior  to  his  receiving  deeds, 
the  mistake  was  discovered,  and 
upon  the  heirs  making  up  the  dif- 
ference, D.,  by  parol,  assumed  and 
agreed  to  pay  the  $2,160  mortgage, 
and  the  $1,690  mortgage  was  satis- 
fied and  discharged  of  record; 
but  upon  drawing  the  de^,  the 
mistake  was  repeated  and  the 
lands  were  deeded  to  D.,  subject  to 
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the  $1,690  mortgage.  D.  sold  and 
convejed,  without  mention  of 
either  mortgage.  In  an  action 
brought  by  W.,  owning  the  premi- 
ses in  Orleans  county,  to  relieve 
them  of  the  $2,160  mortgage,  and 
to  charge  the  mortgage  deot  pri- 
marily upon  the  lands  in  Niagara, 
— Mud,  that  there  was  nothing  ap- 
pearing in  the  papers  or  upon  the 
records  sufficient  to  put  D.'s 
grantee  or  subsequent  ^ntees  or 
mortgagees  upon  inquiry,  or  to 
charge  them  with  constructive  no- 
tice of  the  fact  that  the  lands  con- 
yeyed  by  D.  were,  as  regards  him, 
mibject  to  the  payment  of  said 
mortgage.  Id. 

See  Magaw  v.  Fielding  et  cd.  (Mem.), 

66a 


CONSTRUCTION. 

Defendant  agreed  to  convey  to 
plaintiffs  a  house  and  lot  in  the 
city  ofNewTork.  In  the  descrip- 
tion contained  in  the  contract,  the 
lot  was  stated  as  **  being  in  depth, 
on  Clinton  street,  120  feet,  includ- 
ing the  stable  situated  on  the  rear 
of  said  premises."  He  executed 
and  delivered  a  deed  to  carry  out 
the  af^reement,  which  followed  the 
descnption  contained  therein,  ex- 
cept omitting  any  reference  to  the 
stable.  It  was  supposed,  at  the 
time  of  the  execution  of  the  con- 
tract and  deed,  that  the  stable  was 
upon  the  120  feet,  but  subsequent- 
ly it  was  discovered  that,  in  order 
to  include  the  stable,  the  lot  should 
be  181  feet  and  ten  inches  deep. 
In  an  action  brought  by  plaintiffs 
for  specific  performance, — Held, 
that  under  the  well  settled  rule 
that,  in  the  construction  of  grants, 
courses  and  distances  must  yield 
to  fixed,  known  monuments,  plain- 
tifik  were  entitled  to  a  deed  that 
would  include  the  land  upon 
which  the  stable  stands.  White  y. 
Wmaim,         J  844 

See  CoiTTRACTS,  28, 24. 

INSITBAITCB,  FiRB. 

Insurance,  Lifs. 
Insdrancb,  Marinb,  4. 

LiBBL,  1. 

Wills,  1. 
SiGKBLS — Vol.  IIL        89 


CONTRACTS. 


1.  A  contract  voluntarily  signed  and 
executed  by  a  party,  in  Uie  absence 
of  misrepresentation  or  fhiud,  with 
full  opportunity  of  information  as 
to  its  contents,  cannot  be  avoided 
upon  the  ground  of  his  negligence 
or  omission  to  read  it,  or  to  avail 
himself  of  such  information. 
Breeee  v.  U.  8,  Tel.  Oa,  182 

2.  In  an  assignment  of  an  executory 
contract  for  the  sale  of  land,  there 
is  no  implied  covenant  on  the  part 
of  the  assignor  of  title  to  the  land 
in  the  vendor ;  all  that  can  be 
implied  is  a  warranty  that  the 
assignor  owned  the  contract,  and 
had  the  right  to  assign  it,  and  that 
the  signatures  thereto  are  genuine. 
Thomas  v.  BarUno,  198 

3.  Where  the  vendor's  relation  to 
the  title  is  such  that  it  is  possible 
and  feasible  for  him  to  pertormthe 
contract,  and  the  assignee  is  placed 
in  such  a  relation  thereto  that  he 
can  compel  performance,  the  latter 
cannot  repudiate  a  contract  made 
by  him  in  consideration  of  the 
assignments,  on  the  ground  of 
failure  of  consideration.  Id. 

4.  The  liability  of  a  railroad  com- 
pany for  the  safe  carriage  of  a 
passenger's  baggage  is  not  limited 
by  a  notice,  printed  upon  the  face 
of  the  ticket  issued  by  it,  statins 
the  terms  upon  which  ba^age  will 
be  carried.  Bawson  Y,7a,  B.  B. 
(Jo.  212 

5.  If,  however,  the  passenger's  atfCn- 
tion  is  called  to  it  when  purchasing 
his  ticket,  or  if  he  knew  of  it  when 
he  purchased,  the  law  will  pre- 
sume, in  the  absence  of  any  objec- 
tion upon  his  part,  that  he  assented 
to  the  terms.  The  contract  is 
made,  and  rights  and  duties  of  the 
parties  are  oetermined,  when  the 
ticket  is  purchased.  A  discovery 
by  the  passenger  of  the  notice 
aner  he  has  entered  upon  his  jour- 
ney does  not  affect  his  rights.    Id. 

6.  Upon  the  breach  of  a  contract 
between  the  parties,  defendants 
became  liable  to  plaintifis  in  dama- 
ges to  the  amount  of  $6,400,  which 
amount  was  undisputed.    Defend- 
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ants  being  unable  to  pay,  it  was 
agreed  that  if  they  would  borrow 
of  their  friends  and  pay  the  sum  of 
$3,500,  plaiu tiffs  would  settle  and 
compromise,  leaving  it  to  defen- 
dants' honor  to  pay  when  they 
became  able  an  additional  sum, 
which,  with  the  $3,500,  would 
amount  to  seventy-five  per  cent  of 
the  claim.  Defendants  thereupon 
borrowed  and  paid  to  plaintiffs  the 
$3,500.  Hdd,  that  there  was  no 
consideration  for  the  agreement  of 
compromise,  and  that  plaintiffs 
were  not  concluded  from  suing  and 
recovering  the  residue.  The  ques- 
tion is  not  affected  by  the  fact  that 
defendants  received  from  the  lend- 
ers checks  for  the  amounts  bor- 
rowed, which  they  delivered  to 
plaintiffs  in  lieu  of  the  money. 
Bunge  v.  Koop,  2^ 

7.  Where,  prior  to  the  time  for  the 
performance  of  a  contract,  one  of 
the  parties  notifies  the  other  that 
he  will  not  perform,  the  latter  can 
maintain  an  action  for  the  breach 
without  an  offer  of  performance 
upon  his  part  Id, 

8.  Two  instruments,  executed  at  the 
same  time,  and  relating  to  the 
same  subject-mattter,  must  be  con- 
strued together  as  if  one  instru- 
ment.    The  M,  B.  Co.  v.  Zingten, 

247 

0.  Where  it  appears,  by  the  terms  of 
an  agreement  or  the  nature  of  the 
case,  that  the  performance  of  one 
party  was  to  precede  that  of  the 
other,  an  action  can  be  maintained 
against  him  who  was  to  do  the 
first  act,  although  nothing  has  been 
done  or  offered  oy  the  other.     Jd. 

10.  Defendant  agreed  to  convey  to 
plaintiffs  a  house  and  lot  in  the 
city  of  New  York.  In  the  de- 
scription contained  in  the  contract, 
the  lot  was  stated  as ''  being  in 
depth,  on  Clinton  street,  120  feet, 
including  the  stable  situated  on 
the  rear  of  said  premises.''  He 
executed  and  delivered  a  deed  to 
carry  out  the  agreement,  which 
followed  the  desaiption  contained 
therein,  except  omitting  any 
reference  to  Uie  stable.  It  was 
supposed,  at  the  time  of  the  execu- 
tion of  the  contract  and  deed,  that 


the  stable  was  upon  the  120  feet, 
but  subsequently  it  was  discovered 
that,  in  order  to  include  the  stable, 
the  lot  should  be  181  feet  and  tea 
inches  deep.  In  an  action  brought 
by  plaintiffs  for  specific  perform- 
ance,— BJdd^  that  under  the  well- 
settled  rule  that,  in  the  construction 
of  grants,  courses  and  distances 
must  yield  to  fixed,  known  monu- 
ments, plaintiffs  were  entitled  to  a 
deed  that  would  indude  the  land 
upon  which  the  stable  stands. 
WhiU  v.  WHUams,    y  844 

11.  Where  a  manufacturer  of  goods, 
which  are  known  in  the  market, 
and  the  different  qualities  distin- 
guished by  numbers,  contracts  to 
sell  and  deliver  goods  from  his 
factoiy,  of  certain  numbers,  in  an 
action  upon  the  contract  it  is  not 
material  whether  the  goods  deLlv- 
ered  are  of  equal  or  in^rior  quality 
to  those  of  corresponding  num- 
bers, manufactured  at  other  fito- 
tories,  or  whether  they  are  or  are 
not  merchantable.  If  they  are 
the  numbers  contracted  for  as 
manufactured  at  the  contractor's 
factory,  the  contract  is  fulfilled. 
Beck  V.  Shddon.  865 

12.  In  executory  contracts  for  the 
sale  of  personal  property,  if  the 
vendee  deems  the  article  received 
not  the  one  contracted  for,  to  pre- 
serve his  rights  he  must  return  it 
to  the  vendor,  or  notify  him  of  his 
objections  and  offer  to  return  it 
The  retention  of  the  property, 
without  doing  this  after  opportu- 
nity to  ascertain  the  defect,  is  an 
admission  that  the  contract  has 
been  performed.  Id, 

13.  Parties  cannot,  by  agreement, 
convert  a  Judgment  into  a  per- 
sonal mort^ige  or  a  bill  of  sale,  or 
give  to  it  any  greater  effect  than 
the  law  gives  to  it.  A  parol  agree- 
ment, therefore,  that  a  judgment 
shall  be  a  lien  upon  all  the  dd>tor's 
personal  property,  will  not  be  en- 
forced in  equity,  even  as  against 
subsequent  assignees  who  assented 
to  the  arrangement.  (Eabi«,  C.) 
LanrUng  v.  Carpenter,  406 

14.  It  was  agreed  between  a  debtor 
and  his  creditors  that  he  shoald 
give  the  latter  security  for  their 
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Tespecdve  claims  by  confessing 
judgment,  the  judgment  in  lavor  of 
one  creditor  to  be  first  entered  and 
to  have  priority  of  lien  upon  all 
the  property,  real  and  personal, 
of  the  debtor.  The  judgments 
were  entered  in  Schuyler  county, 
as  agreed,  all  parties  supposing 
that  county  to  be  legally  organ- 
ized. It  was  subsequently  de- 
cided that  Schuyler  county  was 
not  constitutionally  oi^ganized,  and 
that  the  judgment  should  have 
been  docketed  in  Steuben.  In  an 
action  brought  by  the  preferred 
creditor  to  establish  his  equitable 
lien, — SSM,  that  as  between  the 
parties,  the  plamtiff  was  entitled 
to  the  same  position  that  he  would 
have  occupied  had  his  judgment 
been  docketed  in  the  proper 
county;  but  he  was  not  entitled 
to  a  hen  upon  timber  cut  upon  the 
debtor*s  real  estate  after  the  docket- 
ing of  the  judgment,  and  trans- 
ferred by  the  latter  to  the  other 
creditors  to  be  applied  upon  their 
judgments  before  the  issuing  of 
execution  upon  plaintiff's  Judg- 
ment. Also  held  (Eabl,  C),  that 
plaintiff  had  no  lien  upon  the 
debtor's  personal  property  which 
had  been  so  transferred  prior  to  the 
issuing  of  his  execution.  Id. 

15.  Defendant  agreed  to  run  plain- 
tiff's boat  fh>m  Oswego  to  Martins- 
borgh;  ** risks  of  navigation"  as- 
sumed by  plaintiff.  Defendant 
was  prevented  from  performing  by 
the  met  that  the  boat  was  too 
large  to  pass  through  the  locks  on 
the  Black  River  canal.  HM,  that 
the  term  **  risks  of  navigation,"  as 
used  in  this  agreement,  had  a 
broader  si^ification  than  "  perils 
of  navigation,"  and  that  plamtiff 
assumed  all  the  risks  attendant 
upon  the  navigation  through  the 
canal  which  were  bevond  the  con- 
trol of  defendant,  including  the 
risk  in  question.  Pitcher  v.  Ben- 
neney.  415 

16.  If  A.  has  agreed  to  sell  property 
to  B.,  G.  may,  at  any  time  before 
the  title  has  passed,  induce  A.  to 
sell  it  to  him  instead^  and,  if  not 
guilty  of 'fraud  or  misrepresenta- 
tion, he  does  not  incur  any  lia- 
bility, and  this  is  so,  although  C. 
may  have  contracted  to  purchase 


the  property  of  B.  B.  cannot 
maintain  an  action  upon  the  lat- 
ter contract,  as  he  cannot  perform, 
and  can  only  look  to  A.  for  a 
breach  of  the  former.  Ashl^  v. 
Dixon.  430 

17.  A  covenant  in  a  lease  whereby 
the  lessee  agrees  to  bear,  pay  and 
discharge  all  tuxes  and  assess- 
ments which  shall  be  imposed 
upon  the  demised  premises  during 
the  term,  is  broken  when  the  lessee 
neglects  to  pay  a  tax  or  assessment 
duly  imposed.  It  is  not  simply  a 
contract  of  indemnity,  but  by  it 
the  tax  or  assessment,  as  between 
the  parties,  becomes  the  debt  of  the 
lessee.  The  lessor  therefore  can 
maintain  an  action  thereon  with- 
out first  paying  the  tax  or  assess- 
ment, and  as  damages  he  is  en- 
titled to  recover  the  amount  of 
such  tax  or  assessment  Bector^ 
etc.,  of  Trinity  Church  v.  Higgim. 

632 

18.  Parties  have  the  right  to  make  a 
contract  contravening  the  rule  that 
actual  compensation  will  only  be 
given  for  actual  loss,  and  when  the 
intent  so  to  do  is  expressed  in  apt 
and  suitable  language  courts  of  jus- 
tice will  enforce  it.  Id. 

19.  The  fact  that  neither  the  particu- 
lar tax  or  assessment,  nor  the  time 
of  parent,  nor  the  person  or  cor- 
poration to  whom  payable  are 
stated  in  the  covenant,  docs  not 
make  it  one  for  indemnity  merely. 
That  is  certain  which  is  capable 
of  being  rendered  certain.  Id. 

20.  Nor  is  it  an  objection  that  there 
is  a  risk  attendant  upon  the  pay- 
ment of  the  judgment  without  pre- 
payment of  the  tax  or  assessment 
The  lessee  can  make  payment  even 
after  judgment,  and  upon  appli- 
cation to  the  court  after  such  pay- 
ment the  collection  of  the  judg- 
ment, except  as  to  costs,  wfll  be 
stayed,  and  upon  payment  of  costs 
satisfaction  will  be  ordered.       Id. 

21.  Where  A.  loans  his  note  to  B., 
upon  the  strength  of  C.'s  promise 
that  he  will  get  it  discounted  and 
renewed  from  time  to  time  until 
B.  shall  be  able  to  meet  it,  0.  is 
bound  by  the  promise,  and  A.  can 
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maintain  an  action  against  him 
thereon.  But  such  a  promiBe  car- 
ries with  it  an  implication,  both 
that  A.'8  note  shall  be  fhmished  for 
renewal  before  the  one  discounted 
becomes  dne,  in  season  to  be  sub- 
stituted therefor,  so  as  to  save  C/s 
indorsement  from  dishonor,  and 
that  in  the  event  of  B.'s  ability  to 
pay  the  note  when  due  the  obliga- 
tion to  procure  a  renewal  shall 
cease.  The  neglect  of  B.  to  fur- 
nish a  new  note  m  time  for  renewal, 
or  the  ability  of  B.  to  pay,  dis- 
charges 0.  from  liability.  Bria- 
bane  y.  Bebee.  686 

22.  A  written  instrument  not  under 
seal  is  inoperative  and  ineffectual 
to  pass  the  logal  Utle  to  lands. 
Mana  v.  ScdiAury,  686 

28.  Where  an  agreement  ie  executed 
in  duplicate,  u  there  are  variances 
between  the  two  instruments,  they 
are  to  be  construed  together  in  de- 
termining the  meamng  of  the  par- 
ties. One  cannot  be  regarded  as 
more  expressive  of  the  intent  of  the 
parties  than  the  other,  but  they  are 
entitled  to  equal  faith  and  ci*edit. 
The  want  of  accuracy  in  the  one 
is  not  proven  by  the  mere  produc- 
tion of  the  other.  The  intent  is  to 
be  arrived  at  ibv  an  examination 
of  the  terms  ana  provisions  which 
are  identical  in  each,  thus  deter- 
mining the  objects  and  purposes 
contemplated.  And  where  the  con- 
tract bears  such  inherent  evidence 
of  its  true  meaning  that  it  carries 
a  clear  legal  conviction,  evidence 
of  the  intention  of  the  parties  or  of 
surrounding  circumstances  is  pro- 
perly excluded.  Id, 

24  Plaintiff  claimed  a  title  under  a 
contract  executed  in  duplicate  be- 
tween M.  &  Co.  (of  which  firm 
?laintiff  was  a  member)  and  B. 
^he  instrument  delivered  to  M.  & 
Co.  purported  to  convey  to  them 
"all  the  land  and  timber,  except 
the  hard  wood,  on  one  hundred 
acres  of  land ;"  in  that  delivered 
to  B.  the  words  were  "bark  and 
timber;"  aside  from  this  the  two 
were  identical.  The  scope  and 
tenor  of  the  contract  indicated 
that  the  land  itself  was  not  intended 
to  be  conveyed.  Eddy  that  the  title 
of  B.  to  the  land  was  not  divested, 


and  that  the  possession  of  plaintiff' 
was  subordinate  thereto.  Also, 
that  evidence  that  the  price  paid 
by  M.  &  Go.  was  the  ftul  value  of 
the  land,  bark  and  timber  together, 
except  the  hard  wood,  was  imma- 
terial, and  its  exclusion  no  error.  Id. 

See  CoNflTiTUTiONAL  Law,  3. 
Corporations. 

EXFRBSS  COMFAinES,  1. 

Insurance,  Lifb. 
Insurancb,  Marine. 
Office  and  Officer,  1,  2, 7. 
Partnership,  1, 2. 
Bailroad  Corporationb,  8, 0. 
Sale& 

Statdtb  of  Fratji>b. 
Telegraph  Companibb,  2, 3. 
Tenants  in  Common. 
Wilder  v.  Steofme  (Mem.),  6M. 
Oibbs  v.  Van  Bwren  (Mem.),  661. 
Bracken  v.  Wuman  (Mem),  667. 


CONTRIBUTION. 


See  Douglass  v.  Dudley  (Mem.),  688. 


CONVERSION. 

1.  A  bailee  of  property,  to  which 
there  are  adverse  claimants,  has 
the  right  to  reftise  to  deliver  the 
same  for  such  reasonable  time  as 
will  enable  him  in  good  faith  to 
investigate  the  facts  as  to  the  real 
ownership  thereof.  But  after 
such  time  has  elapsed,  and  after 
the  owner  has  offered  to  give  a 
bond  of  indemnity  satisfactory  to 
the  bailee,  a  refusal  to  deliver  the 
property  is  a  conversion.  JSoffv. 
Liney.  6 

2.  B.  gave  to  G.  a  verbal  order  for  a 
bill  of  furniture  to  be  shipped  to 
B.  at  Milwavkie;  prior  to  its  ar- 
rival B.  left  Milwaukie,  leaving 
word  that  the  furniture  be  re- 
turned to  G.  Upon  the  arrival  of 
the  furniture  at  Milwaukie  it  was 
seized  by  the  sheriff  as  the  pro- 
perty of  JB.  by  virtue  of  a  writ  of 
attachment  a^ihst  him.  While 
in  the  x>06session  of  the  sheriff  G. 
assigned  his  interest  therein  to 
plaintiff.  After  the  assignment, 
Judgment  was  perfected  in  Uie  ac- 


INDEX. 


709 


Hon,  wherein  the  attachment  was 
issued  and  execution  issued  there- 
on. By  virtue  thereof  the  sheriff 
levied  upon  and  sold  the  property 
under  tiiie  directions  of  defendant, 
the  Judgment  creditor.  No  de- 
mand for  the  ffoods  was  made  hy 
plaintiff.  Em,  that  the  seizure  of 
the  property,  by  virtue  of  the  at- 
tachment, did  not  change  the 
title  ;  it  remained  in  G.,  and  was 
transferred  to  plaintiff.  Every 
fresh  interference  therewith  was 
a  new  wrong,  and  the  seizure  and 
sale  thereof  by  virtue  of  the  exe- 
cution was  a  conversion,  for  which 
plaintiff  could  recover.  lEcks  y. 
Okteland,  84 

8.  A  demand  and  refusal  to  deliver 
do  not  establish  a  conversion, 
where,  at  the  time  of  the  demand, 
the  property  in  question  is  not  in 
existence.  8dU  aprings  NaUanal 
^amk  V.  Wheeler.  402 

4.  The  accidental  loss  or  destruction 
of  an  article,  by  one  lawfully  in  its 
possession,  is  not  a  conversion. 

JcL 

See  Cause  of  Action,  4. 

Pike  V.  Walter  (Mem.),  681. 


CONVEYANCE. 

Bee  CovBKAirr,  2, 8. 
Dbbds. 


CORPORATIONS. 

The  salary  allowed  to  an  officer 
of  a  corporation  is  presumed  to  be 
for  services  to  be  performed  by 
Mm  as  such.  Where,  therefore, 
with  the  assent  and  co-operation 
of  such  officer,  all  the  property 
business  and  franchises  or  the  cor- 
poration are  sold,  so  that  he  has 
no  fhrther  dutv  to  perform,  there 
is  no  basis  in  law  or  equity  for  a 
claim,  upon  his  part,  that  the 
salary  continues,  and  the  con- 
traet,  as  to  salary,  will  be  deemed 
to  be  canceled,  although  the  cor- 
poration itself  is  not  dissolved. 
X.  L  Ferry  Co.  v.  Terbdl.         4SS7 


See  Banks  and  Bankino. 
Express  Companies. 
Insxtbancb,  Fibe. 
Inbubangb,  Life. 
Insurance,  Mabins. 
Plankboad  Companies. 
Railroad  Corporations. 


COSTS. 

1.  In  an  action  of  trespass  m  Jus- 
tice's Court,  defendant  pleaded  title 
to  a  portion  of  the  premises  ^  that 
action  was  thereupon  discontmued 
and  one  commenced  in  the  Su- 
preme Court,  wherein  the  plead- 
mgs  were  substantially  the  same. 
Defendant  succeeded  on  the  issues 
affecting  the  premises  as  to  which 
title  was  pleaded.  Neither  posses- 
sion of  nor  title  to  the  residue  was 
made  a  question  upon  the  trial  by 
defendant,  and  the  amount  of  the 
recovery  for  trespass  thereon  was 
less  than  fifty  dollars.  Hdd^  that 
under  section  61  of  the  Code,  the 
costs  in  such  case  are  to  be  gov- 
erned by  the  decision  and  judg- 
ment on  the  issue  presented  by  the 
plea  of  title;  that  plaintiff;  by 
claiming  title  to  land  not  owned 
by  him,  caused  all  the  costs  which 
accrued  in  the  Supreme  Court; 
he,  therefore,  could  not  recover 
costs,  but  was  properly  chargeable 
with  defendants.  Mora  v.  BctUe- 
bury.  686 

3.  Costs  in  an  equity  action  are  in 
the  discretion  of  the  court,  and  the 
exercise  of  this  discretion  cannot 
be  reviewed.    Taylor  v.  Boot.   687 

See  CiiOUD  on  Title,  5. 
Jurisdiction,  2. 


COUNTER  CLAIM. 

See  Smith  v.  Fox  (Mem.),  674. 


COUNTY  COURT. 

The  County  Court  has  jurisdiction 
to  order  a  receiver  appointed  by 
it,  in  proceedings  supplementary 
to  execution,  to  release  to  the 
debtor  a  judgment  recovered  by 
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him  for  an  unlawful  seizure  and 
sale  of  exempt  property.  2  iUotson 
V.  WokotL  188 


COVENANTS. 

1.  Defendant  accepted  a  deed  of  cer- 
tain premises  containing  a  clause 
that  it  was  made  subject  to  a 
mortgage,  which  the  grantee  there- 
by assumed  and  agreed  to  pay. 
The  bonds  accompanying  the 
mortgage  contained  a  condition 
that,  in  case  of  default,  recourse 
must  first  be  had  to  the  lands 
mortgaged,  and  that  the  obligors 
would  only  be  answerable  for  tiie 
deficiency.  Beld^  that  the  mort- 
gagee could  maintain  an  action 
upon  the  implied  covenant  in  de- 
fendant's deed,  without  first  fore- 
closing the  mortgage,  and  could 
recover  the  whole  amount  unpaid. 
I7u?rp  V.  Keokuk  CodL  Co,    j  253 

2.  In  an  action  to  recover  a  rent 
charge  reserved  bv  the  grantor  and 
covenanted  to  be  paid  by  the 
gnmtee  in  a  conveyance  in  fee, 
seizin  in  the  grantor  is  well  estab- 
lished, so  far  as  one  holding  under 
the  grantee  is  concerned,  by  the 
fact  that  the  grantee  entered  in  al- 
liance to  the  gnmtor's  title,  out 
orwhich  the  rent  is  reserved ;  and, 
until  something  is  shown  to  the 
contrary,  the  relations  created  by 
the  covenants  in  the  deed  are  pre- 
sumed to  have  continued.  Unless, 
therefore,  some  one  bound  by  the 
covenant  to  pay  rent  has  paid  it, 
or  has  been  released  therefrom,  the 
action  is  well  brought,  and  the  pro- 
duction and  proof  of  the  covenant, 
in  the  absence  of  proof  of  payment 
or  release,  entitles  the  grantor  or 
his  assignee  to  a  finding  that  the 
rent  for  twenty  years  (if  the  cove- 
nant has  been  so  long  executed) 
remains  unpaid,  and  to  a  Judgment 
therefor.  The  law  presumes  pay- 
ment prior  to  that  time,  but  no  pre- 
sumption arises,  from  the  absence 
of  proof  of  such  payment,  that  the 
rents  have  been  extinguished,  and 
the  grantee  and  assignees  released 
from  the  covenant.  (Huitt,  C, 
dissenting.)  Central  Bank  v.  Hey- 
dom,  260 


8.  Even  proof  of  non-payment  of  rent 
for  a  period  of  sixty-three  years 
would  not  raise  a  presumption  of 
such  release  of  sufiacient  strength 
to  establish  the  fact  conclusively 
as  a  proposition  of  law,  when  the 
covenant  sued  upon  remains  in  the 
possession  of  plaintiff,  uncanceled, 
and  is  produced  and  read  in  evi- 
dence. Livingston  Y.  LieingstonfA 
J.  Ch.,  204,  distmguished.  (Gray, 
C.)  *  Id. 

4.  A  covenant  in  a  lease  whereby 
the  lessee  agrees  to  bear,  pay  and 
discharge  all  taxes  and  assessments 
which  shall  be  imposed  upon  the 
demised  premises  during  the  term, 
is  broken  when  the  lessee  neglects 
to  pav  a  tax  or  assessment  duly  im- 
posed.  It  is  not  simply  a  contract 
of  indemnity,  but  by  it  the  tax  or 
assessment,  as  between  the  parties, 
becomes  the  debt  of  the  lessee. 
The  lessor,  therefor,  can  maintain 
an  action  thereon  without  first  pay- 
ing the  tax  or  assessment,  and,  as 
damages,  he  is  entitled  to  recover 
the  amount  of  such  tax  or  assess- 
ment BectoTj  ete,j  Trinity  Church 
V.  Biggins,     y  632 

See  Dbedb,  8. 


DAMAGES. 

1 .  After  a  conversion  of  property,  the 
title  still  remains  in  the  owner,  and 
the  property  can  be  taken  from  the 
wrong-doer  upon  an  execation 
against  the  owner  in  favor  of  a 
third  person,  sold,  and  the  pro- 
ceeds applied  upon  the  owner's 
debt  In  such  case  the  wrcmg-doer 
can  set  up  the  seizure  and  sale  in 
mitigation  of  damages.  It  is  not 
the  fact  of  the  seizure  which  gives 
the  defence,  but  that  the  proper^ 
has  been  seized  under  such  circum- 
stances that  the  owner  has  had  or 
could  have  the  benefit  of  it  BaU 
V.  Linoy,  6 

2.  Defendant  had  in  his  possession  as 
bailee  certain  properf^  belonging 
to  plaintiff,  which  he  refusea  to 
dehver  up  on  demand.  Subsequent 
to  such  refusal  the  property  was 
seized  and  sold  by  virtue  of  an 
execution  against  one  G.,  and  the 
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proceeds  applied  in  satis&ction 
thereof.  The  sheriff  at  the  same 
time  had  in  his  hands  an  execution 
against  plaintiff,  but  nothing  was 
done  by  virtue  thereof.  In  an 
action  for  the  conversion, — Hdd^ 
that  the  fact  that  such  execution 
was  in  the  hands  of  the  sheriff  was 
not  proper  to  be  considered  in 
mitigation  of  damages.  Id. 

See  Banks  and  Banking,  5. 
Bills,  Notes,  Chbcks,  2,  8. 

LSASB,  8. 

Krom  V.  Levy  piem.),  679. 


DEBTOR  AND  CREDITOR. 

1.  Where  upon  payment  of  a  por- 
tion of  an  undisputed  account,  the 
creditor  gives  a  receipt  in  full,  he 
is  not  concluded  thereby  from  re- 
covering the  balance,  although  the 
receipt  was  given  with  knowledge, 
and  there  was  no  error  or  fraud. 
By  an  v.  Ward,  204 

2.  Upon  the  breach  of  a  contract  be- 
tween the  parties,  defendants  be- 
came liable  to  plaintiffs  in  damages 
to  the  amount  of  $6,400,  which 
amount  was  undisputed.  Defend- 
ants being  unable  to  pay,  it  was 
agreed  that  if  they  would  borrow 
of  their  friends  ana  pay  the  sum  of 
$8,500,  plaintiffs  would  settle  and 
compromise,  leaving  it  to  defend- 
ants'^honor  to  pay  when  they  be- 
came able  an  additional  sum, 
which,  with  the  $8,500,  would 
amount  to  seventy-five  per  cent  of 
the  claim.  Defendants  therenpnon 
borrowed  and  paid  to  plaintiffs 
the  $8,500.  Held^  that  there  was 
no  consideration  for  the  agreement 
of  compromise,  and  that  plaintiffs 
were  not  concluded  from  suing  and 
recovering  the  residue.  The  ques- 
tion is  not  affected  by  the  fact  that 
defendants  received  fh>m  the  lend- 
ers checks  for  the  amounts  borrow- 
ed, which  they  delivered  to  plain- 
tiffs in  lieu  of  the  money,  mtnge 
v.  Koop.  226 

8.  To  entitle  a  jud^ent  creditor  to 
attack  a  disposition  made  of  the 
debtor's  property,  he  must  be  able 
to  show  that  the  disposition  was 
such  that  something  remains  of  it  | 


or  its  proceeds,  which  ought  to  be 
applied  upon  his  jud^ent  Where, 
therefore,  one  received  from  the 
debtor's  wife  the  avails  of  his  pro- 
perty in  her  hands  with  intent  to 
defraud  a  creditor,  with  an  agree- 
ment to  retain  or  use  it  as  the 
debtor  and  wife  might  want,  but, 
before  the  recovery  of  judgment 
for  the  debt  by  the  creditor,  he  has 
returned  it  or  paid  it  out  as  direct- 
ed by  the  debtor,  and  has  settled 
with  and  been  dischar^d  fVom  all 
claim  by  the  latter,  he  is  not  liable 
to  the  judgment  creditor  therefor. 
Cramer  v.  Blood,  684 

See  JUDGHENTS,  0. 


DEEDS. 

1.  When  one  purchases  land,  and  at 
his  request  the  same  is  deeded  to 
another,  although  the  purchaser 
receives  and  retains  the  deed, 
without  disclosing  the  existence 
thereof  to  the  grantee,  and  takes 
and  retains  possession  of  the  land, 
yet  by  the  deed  the  title  passes 
and  becomes  vested  In  the  grantee, 
and  under  the  prohibitions  of  the 
statute  of  uses  and  trusts  (1  R.  S., 
728,  §  51)  no  trust  results  in  favor 
of  the  purchaser.  Everett  v. 
Ewrett  y  218 

2.  The  grantee  in  a  simple  quitclaim 
deed,  in  the  absence  of  fraud  or 
mistake,  has  no  remedy  for  a  fail- 
ure of  title  against  his  grantor,  nor 
has  he  any  defence  to  an  action 
for  the  consideration  on  the  ground 
of  failure  thereof..  Thorp  v. 
Keokuk  Coal  Co.      ^  258 

8.  Defendant  accepted  a  deed  of  cer- 
tain premises  containing  a  clause 
that  it  was  made  sulgect  to  a 
mortgage  which  the  grantee  there- 
by assumed  and  agreed  to  pay. 
The  bonds  accompanying  the 
mortgage  contained  a  condition 
that,  in  case  of  default,  recourse 
must  first  be  had  to  the  lands 
mortgaged,  and  that  the  obligors 
would  only  be  answerable  for  the 
deficiency.  Eddy  that  the  mort- 
gagee could  maintain  an  action 
upon  the  implied  covenant  in  de- 
fendant's deed,  without  first  fore- 
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closing  the  mortgage,  and  could 
recover  Uie  whole  amount  unpaid. 

Id. 

4.  Where  a  deed  is  introduced  in 
evidence  by  one  who  is  a  stranger 
thereto,  to  prove  as  against  a  sub- 
sequent grantee  an  admission  by 
the  parties  to  the  convevance,  the 
srantee  is  not  estopped  nom  prov- 
mg  that  the  provision  relied  upon 
was  inserted  in  the  deed  by  mis- 
take.   Pope  V.  OHara,   J       446 

5.  The  use  of  the  word  appurte- 
nances in  a  deed  does  not  recog- 
nize or  recreate  an  eztin^shed 
right  of  way  across  adjouiine 
premises.     /  /a. 

8u  Cloud  ok  Tttlb,  1, 2,  8. 
CoNSTBUcnvs  NoncB,  2. 
Contracts,  10. 
Covenant,  2, 8. 
QchoU  V.  Sehioartz  Qlilem.),  666. 


DEFENCES. 

See  Deeds,  2 

Exbcutob   and    /Ldminibtba- 

TOB,  1. 

Mistake,  5,  6. 

SuFPLBliBNTABT  PbOCEBDINGB, 

2. 
Schoti  V.  Schtearto  (Mem.),  666. 


DELIVERY 

See  Cloud  on  Title,  2,  8. 
Sales,  1,  2,  8. 
Gibber.  VanBurm  (Mem.),  661. 


DEMAND. 
See  CoNVEBSiON,  8. 


DETERMINATION  OF  CLAIMS 
TO  REAL  PROPERTY. 

1.  An  action  to  comi)el  the  determi- 
nation of  claims  to  real  property 
is  within  the  Jurisdiction  of  the 
Supreme  Court,  and  in  such  action 
it  &  its  duty  to  determine  the  ques- 


tions as  to  whether  the  plaintiff  is 
entitled  to  the  relief  sought,  and 
whether  the  relief  should  be 
sought  in  an  action,  or  in  proceed- 
ings under  the  Revised  Statutes. 
An  error  in  deciding  these  ques- 
tions does  not  affect  the  question 
of  jurisdiction,  and  the  dedsion  of 
the  court  thereon  cannot  be  re- 
reviewed  collaterally.  JPUher  v. 
Hepburn.  41 

2.  A  party  seeking  to  compel  the  de- 
termination of  claims  to  real  pro- 
perty has  the  choice  of  remedies ; 
bv  action  under  section  449  of  the 
Code,  or  by  special  prooeedinjn 
under  the  Revised  Statutes.  (2  R. 
S.,  818,  as  amended  by  subsequent 
acts.)  Id. 

8.  Where  an  action  is  commenced,  a 
defendant,  by  appearing  and  taking 
part  in  the  proceedings  to  judg- 
ment without  objection,  wiU  be 
held  to  have  waived  anv  objectiona 
to  the  regularity  of  the  proceed- 
ings, and  cannot  thereafter  object 
that  the  proceedings  should  have 
conformed  to  the  provisions  of  the 
Revised  Statutes  as  amended.     IcL 

4.  When  there  are  different  claim- 
ants, each  claiming  distinct  parcels 
of  the  real  property  in  question, 
but  all  denying  plidntiff's  rights 
upon  the  same  ground,  and  claim- 
ing tide  from  the  same  source,  it  la 
g roper  to  Join  them  as  defendants 
1  the  same  action  or  proceed- 
ings, a. 

6.  The  caption  to  thefindii^of  the 
Justice,  before  whom  an  acti<m  to 
determine  the  titie  to  real  pn^Mrty 
was  tried,  was  as  follows :  ^ At  a 
Special  Term  of  the  Supreme  Court 
for  motions  and  chambers  business, 
held  at  the  chambers,  at  the  C^tr 
Hall,  in  the  city  of  New  York.'' 
It  was  objected,  that  the  cause  waa 
not  tried  at  any  term  of  court,  but 
before  a  judge  out  of  court  Thia 
objection  was  not  taken  below. 
Wd,  1st  That  such  an  objection 
would  not  be  permitted  to  be 
raised  in  this  court  for  the  first 
time.  2d.  That  it  sufficiently  ap- 
peared that  the  cause  was  triad  at 
a  Special  Term,  held  at  tiie  place 
for  holding  courts  in  the  dty  of 
New  York,  and  it  would  not  be 
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assumed  that  it  was  not  a  regular 
court  for  the  heariDg  of  all  Special 
Term  business,  in  the  face  of  the 
iact  that  the  parties,  without  ob- 
jection, went  to  trial.  Id. 

6.  Whether  the  proceedings  to  de- 
termine the  title  to  real  property 
are  by  action  or  special  proceed- 
ings, the  court  has  jurisdiction 
over  the  question  of  extra  allow- 
ance of  costs,  and  the  decision 
cannot  beset  aside  upon  motion. 

Id, 


DEVISE. 

See  Wills,  2. 

Magaw  v.  FUid  (Mem),  668. 


DIB(50NTINUANCE. 

See  Trusts  and  Tbustebs,  1. 


EASEMENT. 

1.  8.,  being  the  ^wnerof  a  block  of 
stores  numbered  1,  2,  8  and  4,  re- 
spectively, constructed  a  railway 
transTersely  through  the  cellars  of 
Nos.  1, 2  and  3  for  Sie  benefit  of  No. 
4.  He  sold  and  conveyed  to  differ- 
ent purchasers  Nos.  1, 2  and  3,  re- 
servmg  in  the  deed  the  railway  and 
the  ri^t  to  himself  and  assigns  to 
pass  and  repass  at  pleasure.  Subse- 
quently the  owners  of  Nos.  1, 2  and 
8,  being  desirous  of  exthiguishing 
the  ri^t  of  way  and  closing  up 
the  openings  for  the  railway,  pur^ 
chased  No.  4.  In  the  deed  chmof 
8.  reUnquiahed  to  the  grantees  all 
his  right  and  tiUe  to  ttie  railway, 
and  thereupon  the  owner  of  No.  2 
built  a  solid  stone  wall  between  it 
and  No.  8,  without  objection  from 
the  owner  of  the  latter.  The  owner 
of  No.  8,  haying  subsequently  be- 
come sole  owQer  of  No.  4,  dauned 
the  riffht  of  way,  upon  the  cround 
that  the  agreement  to  estmguish 
it  was  by  parol  and  therefore  void. 
Beld,  that  the  right  of  way,  having 
been  created  by  deed,  was  not  ex- 
tinguished by  non-user,  and  that 
it  was  a  fireehold  interest,  but  that 

SicKBLS— Vol.  HI.        90 


the  parol  agreement,  having  been 
partially  pemrmed,  was  valid  and 
operative  as  an  equitable  estoppel 
to  extinguish  the  right  of  way. 
Pope  V.  t/Hara,     y  446 

2.  The  use  of  the  word  appurtenances 
in  a  deed  does  not  recoenize  or  re- 
create an  extinguished  nght  of  way 
across  acUoining  premises.    ^    Id, 

8.  A  fire  having  occurred  which  de- 
stroyed the  wall  between  Nos.  2 
and  8,  plaintiff,  the  owner  of  No.  2, 
and  defendant,  the  owner  of  No.  8, 
entered  into  a  contract  by  which 
plaintiff  acpreed  to  build  a  wall  upon 
the  same  foundation,  defendant  to 
^Y  one-half  the  expense.  Plain- 
tiff built  up  a  solid  wall  as  before. 
EM  (LoTT,  Gh.  0.),  that  the  writ- 
ing controlled  and  estopped  defend- 
ant firom  Questioning  acts  done  un- 
der it,  and,  therefore,  firom  claim- 
ing a  right  of  way.  Id, 


ELECTION  OP  REMEDIES. 

1.  A  party  seeking  to  compel  the  de- 
termination of  claims  to  r^  pro- 
perty has  the  choice  of  remedies ; 
by  action  under  section  449  of  the 
Code,  or  by  fecial  proceedings 
under  the  Revised  Statutes.  (2  K. 
8.,  818,  as  amended  by  subsequent 
acts.)    Fishery, Heplium,  41 

2.  The  remedy  by  an  action,  for 
rents,  by  one  t^ant  in  common 
against  another,  is  cumulative,  and 
does  not  bar  the  equitable  luiUust- 
ment  of  them  on  a  partition  in 
equity.    ScoU  v.  Quems^*        106 


EMINENT  DOMAIN. 
See  STATUTBa,  5. 


EQUITY. 

1.  A  party  coming  into  a  court  of 
equi^.  and  asking  relief  upon  the 
ffround  of  mistake,  must  show  that 
He  has  used  due  diligence  andgood 
faith  to  avoid  the  consequenoes  of 
the  mistake.  He  cannot  obtain  ze. 
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lief,  where  his  delay  and  omisaion  of 
duty  has  caused  irreparable  mis- 
chief to  the  other  party.  Thomas 
V.  Bartow.  193 

2.  Where  there  is  a  mistake,  whether 
of  law  or  of  fact,  in  reducing  an 
agreement  to  form  or  in  carrying 
it  into  effect,  equity  will  grant 
relief;  but  where  the  parties  adopt 
the  security  which  is  to  be  used  to 
effecuate  their  intention,  if  the 
security  should  fail,  from  ignorance 
of  the  law  or  ijrom  any  other 
cause,  to  operate  as  the  parties 
intended,  the  courts  cannot  substi- 
tute any  other  security  for  the  one 
adoptea.    Lanning  y.    Carpenter. 

408 

See  GoNTBACTS,  18,  14. 
Mistake  5,  6. 


ENLISTMENT, 
See  Office  akd  Officeb,  1,  2, 8, 4. 


ESTOPPEL. 

1.  W.  C.  B.  and  M.  B.  8.  were  each 
the  owner  of  premises  formerly 
united,  which  were  subject  to  a 
mortgage,  of  which,  upon  par- 
tition, each  had  assumed  and 
agreed  to  pay  the  one-half.  W. 
G.  S.  paid  hi3  portion;  M  B.  S. 
oonyeyed  to  R,  subject  to  one- 
half  the  mortgage,  which  R 
assumed.  R  was  ignorant  of  the 
fact  that  W.  G.  6.  had  paid  more 
than  his  proportion  of  the  pay- 
ments already  made,  and  under- 
stood and  belieyed  he  was 
assuming  but  the  one-half  remain- 
ing unpaid,  and  he  was  allowed 
but  that  deduction  from  the  pur- 
chase-price. W.G.  S.,  who  was  to 
receiye  a  benefit  from  the  sale,  was 
present  at  the  execution  of  the 
conyeyance,  knew  R  was  taking 
it  with  such  understanding  and 
belief,  and  did  not  inform  hun  of 
the  r^Ed  facts.  In  an  action  brouj^ht 
to  foreclose  the  mortga^, — Wd^ 
that  the  rights  and  equities  of  l^e 
parties  interested  in  the  equity  of 
redemption  could  properly  be  liti- 
gated  and   adjusted   as  between 


themselyes;  that  W.  G.  S.  was 
estopped  from  claiming  the  exclu- 
siye  benefits  of  the  payments  made 
by  him  before  R's  purchase,  and 
that  the  balance  due  at  the  date  of 
the  purchase  was  chargeable 
equally  upon  the  two  parcels  of 
land.  Bhie  Co.  Savings  Bank  y. 
Boop.  293 

2.  Where  a  deed  is  introduced  in 
eyidence  by  one  who  is  a  stranger 
thereto,  to  proye  as  against  a  sub- 
sequent grantee  an  admission  bj 
the  parties  to  the  conye^nce,  the 
grantee  is  not  estopped  from  proy- 
mg  that  the  proyision  relied  upon 
was  inserted  in  the  deed  by  mis- 
take.   Pope  y.  OHara,  446 

See  EASEME27T,  1,  8. 

JuDQMEirr,  6. 
Telegbafh  Gomfahibs,  3. 
BaM^  y.  Bvmuik  (Mem.),  661. 


EVIDENGE. 

1.  An  entry  was  made  upon  theiSur- 
nal  of  a  bank  in  the  regular  day's 
business,  charging  certain  mort- 
gages held  by  fne  bank  to  the 
president  and  principal  stockhold- 
er, who  was  the  mortgagor,  against 
a  credit  to  him  of  a  larger  amount 
appearing  upon  the  books  of  the 
bank.  The  book-keeper,  who  made 
the  entiy,  had  no  recollection  of 
the  transaction.  The  mortgages 
were  subsequently  transferred  oy 
the  bank  to  a  Jxma  fide  purchaser 
for  their  face,  the  president  and 
the  bank  representing  them  to  be 
wholly  unsatisfied  and  yalid  liens. 
In  an  action  by  a  subsequent  in- 
cumbrancer to  remoye  the  liens 
of  the  mortgages, — EM^  that  the 
entry  alone,  wittiout  some  eyidence 
of  its  adoption  by  the  morteagor 
and  the  bank,  was  not  sumcient 
proof  of  the  payment  of  the  mort- 
gages ;  and  the  subsequent  action 
of  both,  in  negotiating  the  mort- 
gages, rebutted  any  inference  of 
acquiescence  or  adoption.  (Lott, 
Gh.  G. ,  dissentmg.)  WhiJIdumee  y. 
Barkk  of  Cooperetown,  289 

2.  Where,  in  an  action  upon  a  writ- 
ten instrument,  the  issue  is  as  to 
the  genuineness  of  the  signature 
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thereto,  other  papers  executed  by 
defendant)  the  signatures  to  whicn 
are  conceded  to  be  genuine,  but 
which  are  not  properly  in  evidence 
for  other  purposes,  cannot  be  re- 
ceived in  evidence  or  submitted  to 
the  jury  to  enable  them  to  com- 
pare the  signatures,  and  thus  draw 
a  conclusion  as  to  the  genuineness 
of  the  one  in  question.  Ba/ndolph 
y.  Loughlxn,  456 

3.  When  the  receipt  given  b^  an 
express  company,  upon  receiving 
a  package  for  transportation  which 
contains  the  contract,  is  lost,  but 
a  sworn  copy  thereof  is  produced, 
an  entnr  of  the  transaction  made 
in  tiie  books  of  the  company  b^ 
the  derk  receiving  the  package  is 
not  competent  evidence  for  the 
purpose  of  showing  what  the  con- 
tract was,  nor  is  evidence  of  the 
custom  of  the  company  to  make 
a  special  entiy  in  cases  of  con- 
tracts of  the  nature  of  the  one 
clauned,  and  that  in  the  case  at 
Imr  there  was  no  such  entiy. 
(Gray  and  Lbonabd,  CO.,  dissent- 
ing.)    Bud  v.  U,  B.  JSSaopress  Co, 

462 

4.  Where  the  preluninary  proof  of 
loss  and  of  comparison  has  been 
i;iven  to  make  a  copy  of  a  contract 
evidence,  the  copy  is  legally  of  as 
high  an  order  of  proof  as  would 
have  been  the  ori^mal,  and  parol 
proof  cannot  be  gbren  to  weaken 
or  alter  the  contract  thus  estab- 
lished. (Gray  and  Leonard,  CC, 
dissenting.)  Id, 

5.  A  certificate  of  deposit  issued  by 
a  bank  is  not  a  contract,  but  an 
evidence  of  debt;  it  is  in  the  nature 
of  a  receipt,  and  parol  evidence  is 
admissible  to  explain  it,  the  same 
as  in  case  of  a  receipt  Hotchkm 
y.  MoBher,  478 

6.  Plaintiff,  as  a  witness  for  him- 
self, was  asked  to  state  what  notes 
he  had  guaranteed.  He  answered 
from  a  written  memorandum  fUr- 
nished  him  by  defendants.  Edd, 
that  the  question  was  proper,  as 
it  simply  called  for  a  description 
merely,  not  the  contents  of  the 
notes,  and  that  the  memorandum, 
as  an  admission  of  defendants,  was 
proper  evidence.  Id, 


7.  M.,  one  of  the  defendants,  as  a 
witness  for  them,  was  asked  to 
state  whether,  if  the  notes  had 
been  left  for  collection,  they  would 
have  been  placed  to  collection  ac- 
count ;  also,  whether,  if  the  money 
had  been  paid  to  the  bank  for 
the  notes,  he  would  have  siven  a 
certificate  of  deposit.  Heldy  that 
the  question  was  purely  hypo- 
thetical, and  the  evidence  was 
properly  excluded.  Id, 

8.  Where,  in  an  action  of  trespass, 
defendant  claims  title  to  the  hcus 
in  quo  by  adverse  possession,  the 
declEurations  of  a  former  occupant 
under  whom  defendant  claims  are 
admissible  as  evidence,  to  charac- 
terize his  possession  as  adverse  to 
any  title  of  the  plaintiff;  and  this 
is  competent  under  a  general  plea 
of  title,  without  allegations  that 
title  is  claimed  by  f^verse  pos- 
session.   Mors8  y.  SaUsibury,     686 

See  Chattel  Mortgage,  2. 
coittracts,  28, 24. 
Deed,  4. 

FoRKER  Adjudication,  2. 
Pleadings,  2, 6. 
SHiFPiNa,  7. 
Statutes,  7. 
Steamboats,  2. 
Trial,  1. 

Trusts  and  Trustees,  1. 
Qreen  v.  PlarJc  (Mem.),  669. 
Baldwin  v.  Bald  (Mem.),  678. 
Kram  y.  Lew  (Mem.),  679. 
WaughY  J?%^%  (Mem.),  681. 


EXECUTION. 

While  personal  property  covered 
by  a  mortjs;age  remains  in  the  pos- 
session or  the  mortgagor  and  its 
conditions  are  unbroken,  the  mort- 
gagor's interest  is  subject  to  levy 
and  sale  upon  execution,  and  the 
purchaser  obtains  the  same  titie  as 
that  of  which  the  mortgagor  was 
possessed.  This  interest  ne  can 
lawfully  sell,  and  no  claim  arises 
against  him  in  favor  of  the  mort- 
gagor, from  the  fact  that  he  at- 
tempts to  sell  or  does  sell  a  clear 
title.  There  is  no  wrong  done  the 
mortgagor  thereby,  as  he  may  still 
pursue  his  lien  under  the  mortgage 
and  his  rights  remain  the  same. 
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In  an  action,  therefore,  bv  the 
mortgagor  agahut  the  purchaser, 
it  IB  not  error  to  exclude  evidence 
of  such  a  sale.  BdntiU  v.  OiOei' 
pie,  656 

See  CoNYERSiov,  2. 
Damaobs,  1, 2. 
Exempt  Fhopebtt. 
Sheriff  3. 


EXECUTOR  AND   ADMINIS- 
TRATOR 

1.  It  is  the  duty  of  executors  and 
administrators  to  receive  the  rents 
and  profits  of  premises  leased  to 
their  testator  or  intestate,  accruing 
after  his  death,  and  to  the  extent 
of  the  rent  reserved  in  the  lease, 
to  apply  them  in  payment  thereof, 
instead  of  placing  them  among 
the  general  assets;  and  they  are 
personally  liable  for  the  rent,  to 
the  extent  of  the  rents  and  profits 
received  by  them.  Prima  fade^ 
these  are  sufiicient  to  pay  the 
whole  rent ;  if  not,  it  is  matter  of 
defence.    Miller  v.  Knox,         282 

2.  A  landlord  may  collect  the  rents, 
accruing  after  the  death  of  his 
tenant,  of  the  estate  of  the 
deceased,  or  of  the  executors  or 
administrate^^  personally,  to  the 
extent  of  the  rents  and  profits  of 
the  premises  received  bv  them,  and 
the  balance,  if  any,  of  the  estate. 

Id, 

8.  Where  a  certain  sum  is  be- 
queathed to  executors  in  trust,  to 
pay  the  interest  thereof  at  a  fixed 
and  stated  rate  to  one,  and  upon 
his  death  to  divide  the  principal 
among  others,  the  executors  can- 
not, without  the  consent  of  the 
otf^uM  qu$  truM^  or,  in  case  they 
are  inlknts,  without  an  order  of  the 
court,  set  apart  and  appropriate 
bank  stocks  to  the  satisfaction  of 
the  trust,  and  release  the  residue 
<tf  the  estate  fh>m  its  liabiliW  to 
peifonn  the  trust    LeiUh  v.  Welh, 

685 

4.  The  €efM»  que  trutt  may  assent 
to  and  aooepi  such  an  appropria- 
tion; but  if,  before  this  is  done, 
new  interests   and  new  parties 


have  intervened,  the  situation  of 
the  property  at  the  time  of  such 
intervention  must  determine  the 
rights  of  all  who  claim  to  foe  in- 
terested in  it  Id. 

5.  An  executor  has  a  ds^t  to  sell 
and  transfer  stodcs  and  other  se- 
curities of  the  estate,  and  one  who 
buys  in  good  fiiith,  payix^  in 
money  the  price  agreed  upon,  or 
who  loans  money  upon  security 
of  the  property,  is  not  responsibte 
ior  the  application  of  iJie  pur- 
chase-money or  money  loaned, 
and  his  right  to  the  property  trans- 
ferred is  not  affecCed  by  know- 
ledge upon  his  piut,  of  me  eadst- 
enoe  of  a  claim  for  a  Hgatcy  or  a 
debt  agamst  the  estate  generafiy. 

See  Pabtibs,  2. 

TmAL,8. 


EXEMPT  PROPBBTT. 

A  Judgment  recovered  by  a  ddbtor 
against  his  creditor  for  an  unlaw- 
ful levy  upon,  and  sale  of  exempt 
property,  cannot  be  reached  by  the 
creditor  through  proceedings  sup- 
plementary to  execution.  Sudi 
Judgment  rq>resents  the  proper^ 
tot  the  value  of  which  it  was  re- 
covered. The  proceeds  of  tiie 
Judgment  will  be  protected  as 
exempt  property  until  sufficient 
time  has  eUpsed  to  afford  the 
debtor  a  reasonable  opportunity  to 
again  purchase  the  exempt  pro- 
perty.   lXaot9(m  V.  WoieoU,       188 


EXPRESS  OOMPAIOBB. 

1.  Where  an  express  company  agrees 
to  forward  a  package  to  a  point 
beyond  the  terminus  of  its  route, 
the  contract  expressly  limiting  its 
liability  to  that  of  forwarders,  and 
througn  chai^  not  having  been 
paid,  the  liability  of  the  company 
as  a  common  carrier  oeases  aSt  tlie 
end  of  its  route,  and  if  the  padcM^ 
arrives  there  in  safety  and  is  de- 
livered with  proper  instructions  to 
another  responsible  carrier  upon 
Uie  line  to  the  point  of  destination, 
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itB  liability  ceases.  The  equiyaleiit 
of  the  words  "  to  forward  "is  "to 
send ; "  not  "  to  carry."  (Hunt, 
C,  and  LoTT,  Ch.  C,  dissenting.) 
Hoed  y.  IT,  S.  Esepresa  Co,  && 

3.  When  the  r^selpts  ffiven  hj  an 
express  company  aAd  contaming 
the  contract  is  lost,  but  a  sworn 
copy  thereof  is  prodaced,  an  entry 
ef  the  transaction  made  in  the 
books  of  the  company  by  the  clerk 
receiying  the  package  is  not  com- 
petent eyidence  for  the  purpose  of 
showing  what  the  contract  was, 
nor  is  eyidence  of  the  custom  of 
tiie  company  to  make  a  special 
entry  in  cases  of  contracts  of  the 
natnie  of  the  one  claimed,  and 
that  in  the  case  at  bar  there  was 
no  such  entry.  (Gray  and 
Lbonabd,  CC,  dissenting.)        Id, 

8.  Where  the  preliminaiy  proof  of 
loss  and  of  comparison  has  been 
giyen  to  make  a  copy  of  a  contract 
eyidence,  the  copy  is  lepUy  of  as 
high  an  order  of  proof  as  would 
hayebeen  the  original,  and  parol 
proof  cannot  be  giyen  to  weiaken 
or  alter  the  contract  thus  estab- 
lished. (GRA.T  and  Leonabd, 
CC,  dissenting.)  Id. 


FINDINGS  OF  LAW  AND  FACT. 

1.  Plaintiff  paid  to  defendants,  who 
were  bankers,  the  amount  of  cer- 
tain notes  held  by  them,  which 
were  guaranteed  by  him,  for  the 
purpose  of  taking  up  the  same; 
the  notes,  being  made  payable  at 
defendants'  bank,  were  left  with 
them  for  collection.  As  a  youcher 
of  the  transaction,  defendants  de- 
liyered  to  plaintiff  a  certificate  of 
deposit  fbr  the  amount  paid  for 
the  notes.  In  an  action  of  troyer  for 
the  conyersion  of  the  notes, — 
HJdd^  that  the  referee  was  justi- 
fied m  finding  that  the  certificate 
was  a  youcher  that  plaintiff  had 
paid  the  money  for  the  notes,  thus 
giying  it  the  character  and  effect 
ascribed  to  it  by  defendants.  He 
was  also  justified  in  refusing  to 
find  that  the  money  paid  was  a 
deposit.    Ebtchkisa  y.  Mossier.  478 


2.  When  the  facts  which  constitute 
a  transaction  are  stated  in  detail 
in  a  referee's  report,  his  finding  as 
to  their  effect  is  a  conclusion  of 
law.  Id, 


FIXTURES. 

1.  There  are  seyeral  tests  which  aid 
in  determining  the  question  whe- 
ther articles,  personal  in  their  na- 
ture, haye  acquired  the  character 
of  real  estata  1st.  Actual  annex- 
ation, which  must  be  of  a  perma- 
nent character,  except  in  case  of 
those  articles  which  are  not  them- 
selyes  annexed,  but  are  deemed  to 
be  of  the  freehold  from  their  use 
and  character.  2d.  Adaptability 
to  the  use  of  the  freehold.  3d.  The 
intention  of  the  parties  at  the  time 
ofmaklng  the  annexation.  In  the 
case  of  machinery,  tiie  circum- 
stance that  it  may  or  may  not  be 
remoyed  from  the  freehold,  without 
great  injury  to  the  building  con- 
taining it  or  to  itself,  is  not  now 
deemed  to  be  controlling.  Voor- 
hses  y.  McGinnU.  ^  278 

2.  One  K,  behiff  the  owner  of  a  saw 
and  grist-mill,  for  the  purpose  of 
supplying  steam  power  to  both,  in 
1850  erected  a  substantial  building, 
adapted  for  the  purpose,  tocontam 
the  requisite  machinery;  he  placed 
therein  a  stean^-enginc,  boUers, 
shafting,  gearing,  etc. ;  the  engine 
and  boilers  were  placed  upon  and 
bolted  to  solid  brick  foundations 
resting  upon  the  ground  excayated 
for  the  purpose;  the  brick-work 
bemg  carried  up  and  oyer  the  boil- 
ers ;  the  shafting  and  gearing  were 
constructed  witii  especial  re£rence 
to  the  place ;  were  adapted  to  the 
nature  and  objects  of  thdr  employ- 
ment, and  were  firmly  fastened  and 
bolted  to  tub  building,  but  could 
be  remoyed  without  injury  to  its 
walls.  They  were  put  up  without 
special  intent,  on  tiie  part  of  E., 
either  of  making  them  part  of  the 
freehold  or  of  remoylng  them  at  a 
future  tima  K.  borrowed  the 
money  to  make  the  improyements, 
giymg  a  mortgage  upon  the  pro- 
perty. In  18w)  the  old  boilers  were 
taken  out  and  replaced  by  new 
ones ;  while  the  new  boilers  were 
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at  the  shop  in  process  of  construc- 
tion, and  a  large  portion  of  the  en- 
gine there  being  repaired,  E.  gave 
a  chattel  mortgage  upon  them  to 
defendant  W.,  ana  after  the  repairs 
were  completed  and  the  machinery 
in  running  order,  gave  another 
upon  them  and  the  other  machinery 
to  defendant  McG.  After  the  re- 
pairs and  before  the  last  chattel 
mortgage  he  gaye  another  real  es- 
tate mortgage  upon  the  premises ; 
plaintiff  acquired  title  upon  fore- 
closure and  sale  under  the  two  real 
estate  mortgages.  Defendants  sub- 
sequently remoyed  the  machinery 
coyered  by  their  mortgages.  Iiwan 
action  to  recoyer  possession, — HM 
(Grat,  C,  dissenting),  that  al- 
though E.  had  no  special  intent, 
the  facts  disclosed  that  the  boilers, 
engine,  shafting  and  gearing  were 
intended  to  be  a  permanent  acces- 
sion to  the  freehold ;  that  the  exe- 
cution of  the  first  chattel  mortgage 
was  not  sufficient  to  oyerthrowtms 
presumption  and  raise  the  contrary 
one,  of  an  intent  to  preserye  their 
personal  character ;  that  therefore 
they  became  and  were  a  part  of  the 
freehold,  and  passed  to  the  plain- 
tiff upon  his  piurchase.  The  rem- 
edy of  the  mortgagees  is  against 
those  who  wrongf&Uy  conyerted 
Uie  personal  into  real  property.  Id. 


FORECLOSURE 

W.  G.  8.  and  M.  B.  S.  were  each  the 
owner  of  premises  formerly  united, 
which  were  subject  to  a  mortgage, 
of  which,  upon  partition,  each  had 
assumed  and  aB;reed  to  pay  the  one- 
half.  W.  C.  S.  paid  his  portion; 
M.  B.  B.  oonyeyea  to  R,  subject  to 
one-half  the  mortjnige,  which  R. 
assumed.  R.  was  ignorant  of  the 
fact  that  W.  G.  8.  had  paid  more 
than  his  proportion  of  the  pay- 
ments already  made,  .and  under- 
stood and  beueyed  he  was  assum- 
ing but  the  one-half  remaining 
unpaid,  and  he  was  allowed  but 
that  deduction  from  the  purchase- 
price.  W.  G.  8.,  who  was  to  re- 
ceiye  a  benefit  from  the  sale,  was 
present  at  the  execution  of  the  con- 
yeyance,  knew  R.  was  taking  it 
with  such  understanding  and  be- 
lief, and  did  not  inform  him  of  the 


real  facts.  In  an  action  brought  to 
foreclose  the  mort^a^, — Jlda^  that 
the  rights  and  equities  of  the  par- 
ties interested  in  the  equity  of  re- 
demption could  properly  be  liti- 
gated and  ac^usted  as  between 
themselyes;  that  W.  G.  8.  was 
estopped  from  claiming  the  exclu- 
siye  benefits  of  the  payments  made 
by  him  before  R.'s  purchase,  and 
that  the  balance  due  at  the  date 
of  the  purchase  was  chai^geable 
equally  upon  the  two  parcels  oi 
land.  Erie  Co,  Safings  Bank  r 
Boop,  d92 

Bee  Bush  y.   Bochester    CUy  B(Mk 
(Mem.),  669. 
Stackpoie  y.  BMim  (Mem.),  6d9. 


FORGERY. 


See  EyiDEHCE,  3. 


FORMER  ADJITDIGATION. 

1.  An  insolyent  partnership  made  an 
assignment  of  its  property  and  ef- 
fects for  the  benefit  of  creditors. 
One  of  the  creditors  brought  an 
action  in  his  own  behalf,  and  that 
of  others  who  should  come  in  and 
claim  the  benefit  thereof,  against 
the  assignees,  for  an  accountiiur 
and  distribution  of  the  tniat  fim{ 
in  which  action  an  order  was  en- 
tered appointing  a  referee  to  take 
and  state  the  account  of  the  as- 
signees, and  to  report  the  amount 
due  such  creditors  as  should  come 
in  under  the  order  and  seek  the 
benefit  of  the  action,  and  directing 
the  publication  of  notices  to  the 
creditors  to  come  in  and  exhibit 
their  demands,  which  order  was 
complied  with,  and  upon  the  com- 
ing in  and  confirmation  of  the  re- 
port of  the  referee  an  order  was 
made  for  the  distribution  of  the 
fund,  which  was  fully  executed  by 
the  assignees,  ffeld^  that  in  the 
absence  of  fraud,  all  the  creditors 
of  the  assignor  were  bound  by  the 
decree,  whether  they  came  in  and 
proycd  their  claims  or  not,  and 
that  a  creditor  who  failed  to  do 
this  was  barred,  although  he  had 
no  notice  of  the  action,  and  knew 
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nothing  of  it  until  after  the  distri- 
bution of  the  trust  ftmd;  also  held^ 
that  it  was  not  the  duty  of  the  as- 
signees, having  knowledge  of  the 
claim  of  a  creditor  who  did  not 
appear,  to  produce  and  prove  such 
c^m  before  the  referee.  Kerr  v. 
BlodgeU.  62 

2.  A  Judgment  by  default  in  an  ac- 
tion to  recover  a  payment  of  inte- 
rest due  upon  a  promissory  note, 
where  process  was  personally 
served  and  defendant  appeared, 
but  did  not  answer,  is  conclusive 
evidence  against  a  defence  of  usury 
interposed  in  an  action  between 
the  same  parties,  brought  to  re- 
cover the  principal  of  said  note. 
(LoTT,  Ch.  C,  dissentmg.)  Jfew- 
Um  V.  Book.  675 

See  Taylor  v.  Spador  (Mem.),  664. 
BtaekpoU  v.  Eobbine  (Mem.),  665. 


FRAUD. 

Bee  FBATJDnLENT  CONTBTANCEB. 

Partnbbship,  8, 4. 
Principal  Ain>  Aoent,  1. 
Terry  v.  Wait  (Mem.),  657. 


FRAUDULENT  CONVEY- 
ANCE8. 

The  sale  of  the  entire  effects  of  an 
insolvent  copartnership  upon 
credit,  at  a  fkir  valuation,  to  a  re- 
sponsible vendee  having  know- 
ledge oi  the  insolvency,  is  not  per 
$e  iraudulent.  Although  made  by 
the  vendor  with  intent  to  hinder, 
delay  and  defraud  creditors,  that 
does  not  affect  the  title  of  the  pur- 
chaser, unless  he  had  previous 
notice  of  the  fraudulent  intent. 
EuM  V.  Phmips.  125 


GENERAL  TERM. 
See  Appeal,  4. 


GRANTOR  AND  GRANTEE. 
See  CovBiTAirrs,  2. 

DSED& 


HIGHWAYS. 

The  last  clause  of  section  1  of  the 
'*Act  to  amend  the  Revised  Statutes 
in  respect  to  highways  "  (Laws  of 
1861,  chap.  811),  which  provides 
tliat  all  highways  that  have  ceased 
to  be  traveled  or  used  as  such  for 
six  years  shall  cease  to  be  high- 
ways for  any  purpose,  is  not  limited 
by  the  second  section  of  said  act 
to  highways** laid  out  and  dedi- 
cated," but  applies  as  well  to  high- 
ways created  by  twenty  years* 
user.  Said  clause,  however,  is  not 
retroactive  in  its  effect,  but  only 
applies  to  such  hi^^hways  as  have 
ceased  to  be  traveled  or  used  for 
six  years  after  the  passage  of  the 
act  (Leonard,  C,  dissenting.) 
Anubry  v.  Hindi,  57 


IMPLIED  COVENANTS. 

See  Chattel  Mortoaqe,  1. 
Contracts,  2. 
Covenants,  1. 
Deeds,  8. 


INJUNCTION. 

1.  It  is  ministerial,  not  judicial 
officers,  whom  the  court  has 
power  to  restrain  when  proceed- 
mg  illegally  under  a  claim  of  right. 
The  process  of  injunction,  in  a 
proper  case  for  staying  a  Judgment, 
goes  aeainst  the  parties,  not  the 
tribunid  or  its  judges.  W.  B.  B.  Go. 
V.  NoUm.  518 

2.  The  rule  denying  the  right  to  in- 
terfere by  injunction  to  restrain  the 
collection  of  a  tax,  is  one  of  public 
policy,  and  it  is  equally  applicable 
to  the  case  of  an  assessment.     Id. 


INSOLVENCY. 

A  petitioning  creditor  under  the  two- 
Uiirds  act,  who  adds  to  his  sig- 
nature the  declaration  of  release 
required  by  said  act  (2  R.  S.,86,  § 
11).  thereby  only  transfers  to  the 
assignee  any  and  every  lien  or 
security  upon  the  estate  and  pro- 
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perty  of  the  debtor,  not  a  lien  or 
security  upon  the  property  of  a 
third  person.  When,  therefore, 
such  creditor  has  a  joint  judgment 
against  two,  the  signing  of  the 
petition  of  one  does  not  transfer 
to  the  assignee  his  claim  against 
or  lien  upon  the  property  of  the 
other.    MlsiDorth  v.  CaldtoeU.    680 


INSURANCE  (FIRE). 

Defendant  issued  to  plaintiff  a  policy 
of  insurance,  covering  his  stock  of 
l^ds  on  the  first  floor  of  the  build- 
m^,  No.  89  Centre  street,  N.  Y. 
Pnor  to  the  expiration  of  the 
policy,  plaintiff  removed  the  goods 
and  business  to  an  upper  story  in 
the  same  building.  Defendant, 
with  full  notice  of  the  change  of 
location,  received  the  premium  for 
renewal,  and  issued  a  renewal 
receipt  referring  to  89  Centre  street, 
and  to  the  lormer  policy,  but 
expressing  in  itself  no  restriction 
to  the  first  fioor.  The  property 
being  destroyed  by  fire,  in  an  action 
to  recover  the  amount  insured, — 
Edd,  that  it  must  be  presumed  the 
company  intended  to  give  a  valid 
insurance,  as  to  presume  the  con- 
trary would  be  to  impute  a  fraudu- 
lent intent ;  it  also  intended  plain- 
tiff to  understand  he  had  received 
such  an  insurance.  The  contract 
of  reinsurance,  therefore,  will  be 
construed  as  covering  the  ^oods  in 
the  new  location,  and  m  this 
respect  modifying  the  original  con- 
tract. Ludwtg  V.  Jersey  City  Tn». 
Co.  379 

&ee  Sands,  Ee^r,  v.  Graves  (Mem.), 

658. 


INSURANCE  (LIFE). 

1.  A  provision  in  a  policy  of  life  in- 
surance, forfeiting  the  policy  in 
case  the  assured  shall  enter  into 
any  military  or  naval  service  with- 
out the  consent  of  the  company, 
includes  only  such  service  as  will 
require  the  person  entering  into  it 
to  do  duty  as  a  combatant  An 
employment,  therefore,  by  military 
authorities,  in  constructing  a  rail- 


road bridge,  is  not  within  the  pro- 
hibitions of  the  policy,  and  does 
not  invalidate  it.  Wkts  t.  Oimn. 
Mut.  Life  Itu.  Co,  84 

2.  At  the  time  of  issuing  the  policy 
in  question,  defendant  for  a  for- 
ther  premium  of  fifty  doUars,  by 
a  written  instrument,  gave  the  as- 
sured permission  to  go  south  of 
the  thirty-sixth  degree  of  north 
latitude  and  reside  there  during 
the  time  of  one  vear;  provided* 
and  with  the  understanding  and 
agreement,  that  the  policy  dM  not 
insure  against  death  fix>m  any  of 
the  casualties  or  oonsequences  of 
war  or  rebellion,  or  fit>m  b^ie;e- 
rent  forces.  While  engaged  in 
building  a  railroad  bridge,  under 
the  direction  of  the  militaty  au- 
thorities of  the  United  States, 
about  thirty  miles  in  the  rear  of 
Uie  Union  army,  and  still  farther 
from  the  Confederate  forces,  the 
assured  was  shot  and  killed  by 
two  of  a  party  of  men  not  in 
uniform,  who  robbed  the  men 
employed  upon  the  work  and  resi- 
dents near.  EM,  that  the  lan- 
guage of  the  proviso  included 
only  death  from  casualties  or 
consequences  of  war  or  rebellion 
carried  on  or  waged  by  authority 
of  some (20  facto  government;  that 
this  case  did  not  come  within  that 
limit,  and  that  defendant  was 
liable.  Id. 


INSURANCE  (MARINE). 

1.  An  insurance  for  a  single  pre- 
mium upon  a  vessel,  at  and  from 
the  port  where  she  is  lyin^  to 
another,  is  a  continuous  and  mdi- 
visible  risk ;  and  a  voluntary  and 
unnecessary  departure  from  port, 
except  upon  the  voyage  insured, 
avoioB  the  policy  and  dischai^^ 
Uie  underwriter  from  all  liability 
under  it  Fernandez  v.  G.  W.  Ins. 
Co.  571 

2.  Defendant  insured  plaintiff's  ves- 
sel then  lyin^  in  port  at  New 
York,  undergomg  repairs,  **  at  and 
from  New  York  to  Havana." 
After  the  repairs  were  completed 
the  vessel  went  on  a  trip  to 
Elizabethport,  N.  J.  (sixteen  miles 
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distant  from  New  York),  to  test 
her  engines  and  take  in  coaL  She 
returned  to  New  York  and  sub- 
sequently sailed  for  Havana,  and 
while  prosecuting  her  yoyage  was 
destroyed  by  fire.— .Bdltf,  that  the 
Toyage  to  Elizabethport  was  in 
violation  of  the  terms  and  con- 
ditions of  the  policy,  and  defend- 
ant was  not  liable  thereon.        Id, 

8.  Warranties  in  a  i>olicy  of  insu- 
rance must  be  strictly  and  per- 
fectly complied  with;  this  sUict 
compliance,  however,  opmtes  in 
&vor  of  as  well  as  against  the 
assured  when  he  brings  himself 
within  the  terms  thereoL  8nowy, 
CoL  Ins.  Co,  e24 

4.  A  warranty  in  a  policy  of  marine 
insurance  not  to  use  a  certain 
port  means  not  to  go  into  it  Going 
near  or  in  the  direction  of  the  pro- 
hibited port  is  not  a  breach  of  the 
warranty,  and  this  is  so  althoujy^h 
the  vessel  was  approaching  with 
intent  to  enter  the  port  The  foci 
and  not  the  intent,  gives  the  legal 
character  to  the  transaction. 
YThere,  therefore,  a  vessel,  covered 
by  a  poUcv  containing  such  a 
warranty,  while  sailing  toward  the 
prohibited  port  with  intent  to  enter 
it,  is  lost  before  reaching  it,  there 
is  no  breach  of  the  warrantjr  and 
the  underwriters  are  liable.        Id, 


INTERPLEADER 
See  BAnjOENT,  2. 

JOINT  PLAINTIFFa 
See  TAATOBy  8. 

JUDGMENTS. 

1.  A  Judgment  in  an  action,  where 
the  court  rendering  it  has  Jurisdic- 
tion of  the  parties  and  the  subject- 
matter,  is  final,  until,  hi  some  of 
the  modes  of  review  known  to  the 
law,  it  has  been  reversed ;  the  de- 
dsion  of  the  court  ordering  the 
Judgment  cannot  be  reviewed  upon 

SiCKKLS. — ^VOL.  in.  91 


motion  to  set  it  aside.    lUhery. 
Efffimm,  41 

0.  A  party  who  has  appeared  and  liti- 
gated the  action  cannot  move  to 
set  aside  the  judgment  upon  the 
ffround  that  such  an  action  cannot 
be  maintained.  If  he  made  no  ob- 
jection to  the  sufficiency  of  the 
complaint,  and  Utigated  the  cause 
upon  the  merits,  he  would  be  bound 
bvthejud^ent  K  he  raised  the 
objection,  it  would  be  the  dutv  of 
the  court  to  decide  it,  and  if  the 
court  erred,  the  only  mode  of  re- 
view known  to  the  law  is  by  ap- 
I>eal  from  the  judgment  or  a  mo- 
tion for  a  new  trial  upon  a  case  or 
bill  of  exceptions.  Id, 

8.  A  Judgment  creditor  has  a  mere 
general,  not  a  specific  lien  upon 
the  debtor's  real  estate ;  he  cannot 
therefore  maintain  an  action  for 
waste  committed  thereon.  Lan- 
ning  v.  Carpenter,  408 

4.  Parties  cannot,  by  agreement, 
convert  a  judgment  into  a  per« 
sonal  mortgage  or  a  bill  of  sale,  or 
give  to  it  any  ereater  effect  than 
the  law  gives  toTt  A  parol  agree- 
ment, therefore,  that  a  Judgment 
shall  be  a  lien  upon  all  the  debt- 
or's personal  property,  will  not  be 
enforced  in  equi^,  even  as  against 
subsequent  assignees  who  assented 
to  the  arrangement.  (Earl,  C.)  Id, 

5.  It  was  agreed  between  a  debtor 
and  his  creditors  that  he  ^ould 
give  the  latter  security  for  their 
respective  claims  by  confessing 
Judgment,  the  judgment  in  favor 
of  one  creditor  to  be  first  entered 
and  to  have  priority  of  lien  upon 
all  the  property,  real  and  personal, 
of  the  debtor.  The  judgments 
were  entered  in  Schuyler  county, 
as  agreed,  all  parties  supposing 
that  county  to  be  legally  orsan- 
ized.  It  was  subsequently  decided 
that  Schuyler  county  was  not  con- 
Btitntionafiy  organized,  and  that 
the  Judflpient  should  have  been 
docketed  in  Steuben.  In  an  action 
brought  by  the  preferred  creditor 
to  establish  his  equitable  lien,— 
Held,  that,  as  between  the  parties, 
the  plaintiff  was  entitled  to  the 
same  position  that  he  would  have 
occupied  had  his  Judgment  been 
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docketed  in  the  proper  county ;  but 
he  was  not  entitlea  to  a  lien  upon 
timber  cut  upon  the  debtor^s  real 
estate  after  the  docketing  of  the 
judgment,  and  transferred  by  the 
latter  to  the  other  creditors  to  be 
appUed  upon  their  Judgments  be- 
fore the  issuing  of  execution  upon 
plaintiff *8  judgment  Also  nM 
pBARL,  C),  that  plaintiff  had  no 
lien  upon  the  debtor's  personal 
property  which  had  been  so  trans- 
ferred prior  to  the  issuing  of  his 
execution.  Id. 

6.  Where,  in  an  action  in  the  nature 
of  a  creditor's  bill,  brought  to  set 
aside  a  conveyance  oy  the  judgment 
debtor,  as  fraudulent,  the  plsuntiff 
obtains  a  verdict  and  Judgm^it  is 
perfected  some  months  thereafter, 
the  abjudication,  so  far  as  relates 
to  the  validity  of  the  judgment 
upon  which  the  creditors  bm  was 
founded,  dates  from  the  time  the 
verdict  was  rendered,  and  the  judg- 
ment simply  estops  the  parties  from 

.  denying  that  at  that  time  the  origi- 
nal judgment  was  a  valid  and  suo- 
sistinff  one;  it  is  not  conclusive 
that  the  original  Judgment  was  un- 
paid at  the  time  the  judgment  in 
the  creditor's  suit  was  perfected. 
FiUgercUd  v.  Topping.  488 

7.  Where  in  an  action  brought  by 
two  plaintifib,  they  fail  to  establish 
a  Joint  interest,  but  a  separate  cause 
of  action  in  favor  of  one  of  the 

glaintifb  Is  established,  the  court 
as  power,  under  §  274  of  the  Code, 
to  give  judgment  in  favor  of  the 
one  and  agiuLnst  the  other,  but  it  is 
not  bound  so  to  do,  and  a  judgment 
against  both  is  not  erroneous.  CaUo- 
ins  V.  Smith.  614 

See  Babcock  v.  Eermanee  (Mem.),  688. 


JURISDICTION. 

1.  An  action  to  compel  the  determi- 
nation of  claims  to  real  property 
is  within  the  jurisdiction  of  the 
Supreme  Ck>urt,  and  in  such  ac- 
tion it  is  its  duty  to  determine  the 
questions  as  to  whether  the  plain- 
tiff is  entitled  to  the  relief  sought, 
and  whether  the  relief  should  be 
sought  in  an  action  or  in  proceed- 


ings under  the  Revised  Statutes. 
An  error  in  deciding  these  ques- 
tions does  not  affect  the  qaestioii 
of  jurisdiction,  and  the  dedsioii 
of  me  court  thereon  camiot  be  re- 
viewed collaterally.  Fisher  r. 
Eepbum.  41 

3.  Whether  the  proceedings  to  de- 
termine the  title  to  real  properhr 
are  by  action  or  special  proceed- 
ings, the  court  has  jurlisdictioii 
over  the  question  of  extra  allow- 
ance of  costs,  and  the  decision 
cannot  be  set  aside  upon  moticm. 

Id. 

8.  The  Superior  Court  of  the  dty  of 
Buffalo  has  jurisdiction  of  an  ac- 
tion against  the  board  of  super- 
visors of  Erie  county,  where  the 
siunmons  is  served  upon  the  chair- 
man or  clerk  of  the  board  In  that 
city.  The B.  dk &  L.  RR  Ch.T. 
Supervieare  93 

4.  The  County  Court  has  Jurisdic- 
tion to  order  a  receiver  appointed 
by  it,  in  proceedings  supplement- 
aty  to  execution,  to  release  to  the 
debtor  a  judgment  recovered  by 
him  for  an  unlawftil  seizure  ana 
sale  of  exempt  property.  TSUoi- 
eon  y.  WokoU.  188 


JUSTICES'  COURT. 
SeeCoar^  1. 


LACHES. 

A  party  coming  into  a  court  of 
equity  and  asking  relief  upon  the 
ground  of  mistake,  must  show  that 
he  has  used  due  dUigenoe  and 
good  ikith  to  avoid  the  consequen- 
ces of  the  mistake.  He  cannot 
obtain  relief  where  his  delay  and 
omission  of  duty  has  caused 
irreparable  mischief  to  the  other 
party.    Thomae  y.  Bartow.       198 


LANDLORD  AND  TENANT, 
SeeJjRkMm. 
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1.  It  is  flie  dnty  of  execatoisand  ad- 
ministaEtton  to  receive  the  rents 
and  profits  of  premises  leased  to 
their  testator  or  intestate,  accruing 
after  his  death,  and,  to  the  extent 
of  the  rent  reserved  in  the  lease,  to 
apply  them  in  pavment  thereof^ 
instead  of  placing  them  among  the 
general  assets:  and  tiiey  are  per- 
sonally- liable  lor  the  rent,  to  the 
extent  of  the  rents  and  profits  re- 
ceiyed  by  them.  Pnma  fade^ 
these  are  soffleient  to  pay  the 
whole  rent ;  if  not,  it  is  a  matter 
of  defence.    MUler  y.  Enox.     282 

2.  A  landlord  may  collect  the  rents, 
aocroing  after  the  death  of  his  ten- 
ant, of  the  estate  of  the  deceased, 
or  of  the  executors  or  administra- 
tors personally,  to  the  extent  of 
the  rents  and  profits  of  the  premi- 
ses received  by  them,  and  the  bal- 
ance, if  any,  of  the  estate.         Jd. 

8.  A  covenant  in  a  lease,  whereby 
the  lessee  agrees  to  bear,  pay  and 
discharge  Si  taxes  and  assess- 
ments which  shall  be  imposed 
upon  the  demised  premises  during 
the  term,  is  broken  when  the 
lessee  neglects  to  pay  a  tax  or  as- 
sessment duly  imi>osed.  It  is  not 
simply  a  contract  of  indemnity, 
but  by  it  the  tax  or  assessment,  as 
between  the  parties,  becomes  the 
debt  of  the  lessee.  The  lessor, 
therefore,  can  maintain  an  action 
thereon  without  first  paying  the 
tax  or  assessment,  ana  as  dama- 
ges he  is  entitled  to  recover  the 
amount  of  such  tax  or  assessment 
Hector^  «te.,  €f  Trinity  Church  v. 
BiffgiTU.  582 

4.  Parties  have  the  rig^ht  to  make  a 
contract  contravening  the  rule 
that  actual  compensation  will  only 
be  given  for  actual  loss,  and  when 
the  intent  so  to  do  is  expressed  in 
apt  and  suitable  language,  courts 
of  justice  will  enforce  it.  Id. 

5.  The  fact  that  neither  the  particu- 
lar tax  or  assessment,  nor  the  time 
of  payment,  nor  the  person  or  cor- 
poration to  whom  payable,  are 
stated  in  the  covenantj  does  not 
make  it  one  for  indemmty  merely. 


That  is  certain  which  is  capable 
of  being  rendered  eertaia.      .  Id. 

6.  Nor  is  it  an  objection  that  there 
is  a  risk  attendant  upon  the  pay- 
ment of  the  Judgment  without 
prepayment  of  the  tax  or  assess- 
ment. The  lessee  can  make  pay- 
ment even  after  Judgment,  and 
upon  application  to  the  court  after 
sudi  payment  the  collection  of  the 
judgment,  except  as  to  costs,  will 
be  stayed,  and,  upon  payment  of 
co^,  satisfaction  will  oe  ordered. 

Id. 

S»  Pike  v.  TTotor  (Mem.),  $81. 


LIBEL. 

1.  In  construing  a  publication  al- 
leged to  be  li^ous,  the  scope  and 
o^ect  of  the  whole  article  is  to  be 
considered,  and  sudh  a  construc- 
tion put  upon  its  language  as 
would  naturally  be  ffiven  to  it. 
The  test  is^  whether  in  the  mind 
of  an  intelligent  man  the  terms  of 
the  article  and  the  language  used 
import  a  criminal  or  aisgracef ul 
charge.    More  v.  BefiineU,         472 

2.  Extrinsic  averments  are  not  ne- 
cessary where  the  words  used, 
giving  them  their  natural  con- 
struction, tend  to  injure  the  repu- 
tation of  the  subject,  and  expose 
him  to  hatred,  contempt  or  ridi- 
cule. Id. 

8.  The  complaint  in  this  action 
charged,  in  substance,  that  defend- 
ant published  an  article  wherein 
the  writer,  after  stating  that  a 
certain  woman  was  a  prostitute, 
allied  that,  as  he  understood,  she 
was  under  the  patronage  or  pro- 
tection of  the  plaintiff.  The  com- 
plaint alleged  that  this  charge  was 
false  and  malicious,  and  tended  to 
blacken  and  injure  plaintiff's  repu- 
tation, and  expose  him  to  public 
contempt  Plaintiff  was  nonsuited 
upon  the  ground  that  the  com- 
plaint did  not  state  a  cause  of  ac- 
tion, as  it  contained  no  averment 
that  the  publication  intended  to 
charge  that  the  prostitute  was  un- 
der plaintiff's  protection  for  illicit 
purposes.    HM^  error;  that  the 
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inteni  to  char:^  a  criminal  patron- 
age or  protection  was  manifest  in 
the  publication.  The  complaint 
was  sofflcient,  therefore,  without 
such  averments.  Id, 


LIEN. 

1.  Sections  292  and  294  of  the  Code 
furnish  a  substitute  for  the  cre- 
ditor's biU,  as  formerly  used.  The 
service  of  the  order,  under  those 
sections,  takes  the  place  of  the 
commencement  of  a  suit  under 
the  old  system,  and  gives  the  Judg- 
ment creditor  the  priority  of  a 
vigilant  creditor,  and  a  lien  upon 
the  equitable  assets  of  the  debtor. 
Zifneh  V.  c/bAns9».  27 

2.  A  final  order  of  a  judge,  in  pro- 
ceedings under  section  ^4,  requir- 
ing the  debtor  of  a  defendant  to 

Say  his  debt  to  the  plaintiff,  ren- 
ers  this  lien  effectual ;  and  pay- 
ment, or  liability  to  pay,  in  pursu- 
ance of  such  order,  is  a  defence  to 
the  debtor  in  an  action  against 
him  by  his*  creditor,  or  by  an  as- 
signee who  is  not  shown  to  be  a 
bona  Jide  purchaser  for  value  of 
the  claim,  prior  to  the  accruing  of 
the  lien.  Id. 

8.  A  judgment  creditor  has  a  mere 
general,  not  a  specific  lien  upon 
the  debtor's  real  estate.  He  cannot, 
tiieref ore,  maintain  an  action  for 
waste  committed  thereon.  Lcm- 
rdng  v.  Carpenter,  408 

4.  Parties  cannot,  by  agreement, 
convert  a  judgment  into  a  per- 
sonal mortgage  or  a  bill  of  sale,  or 
give  to  it  any  greater  effect  than 
Xhe  law  gives  to  it  A  parol  agree- 
ment, therefore,  that  a  judgment 
shall  be  a  lien  upon  all  the  debtor's 
personal  property,  will  not  be  en- 
forced in  equity,  even  as  against 
subsequent  assignees  who  assented 
to  the  arrangement  (Eabl,  C.  )  Id, 

See  CoNSTBucnvB  NoncB,  2, 8. 
PabtItion  8. 


LIMITATION  OP  ACTIONS. 

1.  The  inclination  of  the  courts  is 
not  to  go  beyond  the  strict  letter 


of  the  statute,  in  presuming  from 
mere  lapse  of  time  an  extinguish- 
ment of  a  sealed  obligation  to  pay. 
(Gray,  C.)  CS^n^ot  Bank  t. 
Eeydom,  260 

2.  As  under  the  provisions  of  the 
"Act  to  provide  for  the  incor- 
poration of  companies  to  construct 
plank-roads,"  etc  (chap.  210,  Laws 
of  1847),  in  order  to  enforce  the 
personal  liability  given  by  said 
act  (^  44)  against  stockholders, 
provision  is  made  that  a  Joint 
action  may  be  prosecuted  agauist 
Uie  company  and  any  one  or  more 
stockholders  liable  to  contribute  to 
the  payment  of  its  debts;  the 
moment  a  cause  of  action  accrues 
against  the  company  it  accrues 
against  each  stockholder  liable, 
and  as  to  them  the  statute  of 
limitations  begins  to  run.  If 
therefore  an  action  against  a 
stockholder  is  not  commenced 
within  the  period  prescribed  b^ 
the  statute  of  limitations,  it  is 
barred.  (Eabl,  C,  dissenting^ 
OankUn  v.  Merman,  ws7 


LIS  PENDENS. 
See  NoncB  of  Suits  'Psssdjsq, 


LOAN  COMMISSIONERS. 
See  Stackpdie  v.  Bobbim  (Mem.),  665 


MARRIEa)  WOMEN. 

1.  Under  the  provisions  of  the  act 
of  1860,  concerning  the  ri^ts 
and  liabilities  of  husband  and 
wife  O^aws  of  I860,  chap.  40),  as 
amended  in  1862  (Laws  of  1862, 
chap.  172),  the  paraphernalia  of  a 
wife,  given  her  by  her  husband, 
which  prior  to  those  statutes  was 
her  separate  estate  in  equity,  be- 
came dothed  with  all  the  inci- 
dents of  a  legal  estate;  and,  for 
an  injury  to  or  converrion  thereof, 
she  is  the  proper  person  to  bring 
suit.   BaweonY.Pa,B,B,  Co.   212 


N. 
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2.  Ab  coYertnre  does  not  prevent 
tlie  acQuisition  of  property  by 
a  married  woman,  the  fact  of 
coverture  does  not  affect  the  title 
to  stock  transferred  by  her ;  and 
where  the  stock  stands  m  her  name 
the  certificate  is  evidence  of  its 
absolute  owner^ip  by  her;  and  in 
case  there  is  nothing  in  it  or  con- 
nected with  it  indicating  a  trust  in 
favor  of  another  person,  one  loan- 
ing money  upon  pledge  of  the 
stock  as  security  is  warranted  in 
making  the  loan  upon  the  assump- 
tion 01  such  ownership ;  he  is  not 
bound  to  inquire  and  ascertain 
how  she  obtained  it  LeUeh  v. 
WeUs,  685 

See  8cJwU  v.  Sekioartz  (Mem.),  666. 


MILITARY  SERVICE. 
See  Inbxtbancb,  Life. 


MISTAKE. 

1.  Plabitiff  purchased  and  paid  for 
certain  r«d  estate,  directing  the 
vendor  to  execute  to  her  a  deed 
conveying  the  same  to  her,  with  a 
proviso  therein  that  if  her  son 
should  pay  her  $200  per  year 
during  her  life,  he  should  have  the 
prop^y  after  her  death.  By  mis- 
take, the  deed  was  so  drawn  as  to 
grant  the  land  to  her  in  trust  for 
her  son,  upon  certain  conditions, 
not  being  a  trust  recognized  bv  the 
statute  of  uses  and  trusts.  Plain- 
tiff received  the  deed  without 
examination,  and  did  not  discover 
the  mistake  for  several  months 
thereafter.  When  she  did  discover 
it,  with  the  concurrence  of  her  son, 
who  refused  to  take  under  the 
deed,  she  returned  it  to  her  grantor, 
when  the  same  was  destroyed,  and 
a  new  deed  was  executed  and 
delivered  to  her,  conveying  the 
premises  in  fee ;  subsequentfy'  the 
premises  were  levied  upon,  adver- 
tised and  sold,  under  an  execution 
against  the  son.  The  purchaser 
at  the  sherrifTs  sale  claimed  that 
the  son  had  the  title  to  the  premi- 
ses or  an  interest  therein,  which 
^e  had  purchased,  and  this  he 


threatened  to  enforce.  Eeid^  that 
there  was  not  a  valid  and  effectual 
delivery  and  acceptance  of  the 
first  deed,  so  as  to  pass  the 
title ;  that  the  son  had  no  interest 
in  Uie  premises,  and  that  an  action 
to  quiet  the  title  could  be  main- 
tahied.    Ibnda  v.  Sage,  178 

^  Even  if  there  was  such  a  delivery ; 
the  mistake  could  not  be  corrected 
without  the  aid  of  the  court,  the 
plaintiff  remained  the  equitable 
owner,  with  rights  superior  to  the 
purchaser  at  the  sheriff's  sale ;  and 
with  all  the  necessary  parties  be- 
fore it,  the  court  could,  in  an  action 
brought  to  quiet  the  title,  establish 
plaintiff's  title  under  the  second 
deed,  and  annul  any  claim  of  title 
under  the  first  Id, 

8.  Where  there  is  a  mistake,  whether 
of  law  or  of  fact,  in  reducing  an 
agreement  to  form  or  in  carding 
it  into  effect,  equity  will  grant 
relief;  but  where  the  parties  adopt 
the  security  which  is  to  be  used  to 
effectuate  their  intention,  if  the 
security  should  fail,  from  igno- 
rance of  the  law,  or  flrom  any  other 
cause,  to  operate  as  the  parties 
intended,  the  courts  cannot  sub- 
stitute any  other  security  for  the 
one  adopted.  LanningY,  Oarp&n- 
far.  408 

4.  It  was  agreed  between  a  debtor 
and  his  creditors  that  he  should 
give  the  latter  security  for  their 
respective  claims  by  confessing 
Judgment,  the  judgment  in  favor 
of  one  creditor  to  be  first  entered 
and  to  have  priority  of  lien  upon 
all  the  property,  real  and  personal, 
of  the  debtor.  The  judgments 
were  entered  in  Schuyler  county, 
as  agreed,  all  parties  supposing 
that  county  to  be  legally  organized. 
It  was  subsequent^  decided  that 
Schuyler  county  was  not  constitu- 
tionally organized,  and  that  the 
Judnnent  should  have  been  dock- 
eted in  Steuben.  In  an  action 
brought  by  the  preferred  creditor 
to  establish  his  equitable  lien, — 
EM,  that,  as  between  the  parties, 
the  plaintiff  was  entitled  to  the 
same  positian  that  he  would  have 
occupied  had  his  Judgment  been 
docketed  in  the  proper  county; 
but  he  was  not  entitled  to  a  lien 
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upon  timber  cut  upon  the  debtor's 
real  estate  after  the  docketing  of 
the  judgment,  and  transferred  by 
the  latter  to  the  other  creditors  to 
be  applied  upon  their  Judgments 
before  the  issuing  of  execution 
upon  plaintiff's  judgment.  Also 
hdd  (Eabl,  QX  that  plaintiff  had 
no  lien  upon  the  debtor's  personal 
property  which  had  been  so  trans- 
ferred prior  to  the  issuing  of  his 
execution.  Id, 

5.  Where  parties,  to  cany  out  their 
contract,  agree  to  use  an  instru- 
ment whioi,  by  their  mistake  of 
the  hiw,  will  not  effectuate  their 
intention,  equity  will  not  reform 
the  instrument  or  substitute  uio- 
ther ;  but  where  parties  intending 
to  reduce  a  parol  agreement  to 
writing,  and  because  they  are 
ignorant  of  the  force  of  lan^age. 
and  misunderstand  the  meanmg  of 
tiie  tenns  used,  make  a  contract 
different  from  that  designed,  equi- 
tf  wtil  grant  relief  by  reformmg 
the  instrument  and  compelling  the 
pulies  to  execute  and  penorm 
their  agreement  as  they  made  it 
It  matters  not  whether  such  a  mis- 
take be  called  one  of  law  or  of 
flACt    PUchery,  Emmessey,      415 

6.  An  equitable  defence  of  this  nature 
can  be  litigated  upon  a  jury  triaL 

Id, 
8te  EffFOFPEL,  2. 


MORTGAGE. 
See  FixTi7BE8,2. 

FORBCIiOSUBB. 

Patmsnt. 

Bueh   y.  Bochetiler  OUy  Bank 

(Mem.),  659. 
Siaekpole  y.    BMine.    (Mem.), 

065. 


MOTIONS  AND  ORDERS. 

1.  A  Judgment  in  an  action,  where 
the  court  rendering  it  has  Jurisdic- 
tion of  the  parties  and  the  subject- 
matter,  is  final,  until,  in  some  of 
the  modes  of  reyiew  known  to  the 
law,  It  has  been  reyersed ;  the  de- 


cision of  the  court  ordering  the 
judgment  cannot  be  reyiewed  upon 
motion  to  set  it  aside.  Maker  y. 
Hepburn.  41 

2.  A  party  who  has  appeared  and 
litigated  the  action  cannot  moye 
to  set  aside  the  Judgment,  upon  the 
ground  that  such  an  action  cannot 
be  maintained.  If  he  made  no  ob- 
jection to  the  sufficiency  of  the 
complaint,  and  litigated  the  cause 
upon  the  merits,  he  would  be 
bound  by  the  Judgment  If  he 
raised  the  objection,  it  would  be 
the  duty  of  the  court  to  decidlB  it^ 
and  if  the  court  erred,  the  only 
mode  of  reyiew  known  to  the  law 
is  by  appeal  from  the  judgment  or 
a  motion  for  a  new  trial  upon  a 
case  or  bill  of  exceptions.         Id. 

8.  An  action  to  compel  the  determi- 
nation of  daiois  to  real  property  is 
within  the  jurisdiction  of  tiie  Su- 
preme Court,  and  in  such  action 
It  is  its  duty  to  determine  the  aues- 
tions  as  to  whether  the  plamtiff 
is  entiUed  to  the  relief  sought, 
and  whether  the  relief  should  be 
souffht  in  an  action,  or  in  pro- 
ceedings under  the  Keyised  Stat- 
utes. An  error  in  deciding  these 
questions  does  not  affect  the  ques- 
tion of  jurisdiction,  and  the  de- 
cision of  the  court  thereon  cannot 
be  reyiewed  collaterally.  Id. 

4.  Whether  the  proceedings  to  deter- 
mine the  title  to  real  property  are 
by  action  or  special  proceeding, 
the  court  has  jurisdiction  oyer  the 
question  of  extra  allowance  of oosts, 
and  the  decision  cannot  be  set  aside 
upon  motion.  Id. 

See  Appeal,  2,  5, 6, 7. 


MUNICIPAL    CORPORATION& 

See  AflCTffiitfiCTrr  ahd  Taxation,  13, 
14,15. 


NEW  TRIAL. 

No  appeal  lies  to  this  court  from  an 
oroer  denying  a  motion  for  a  new 
trial  on  the  ground  of  surprise  or 
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newly  discovered  evidence.  The 
qaesUon  is  one  of  discretion  with 
the  court  below.  Dardey  v.  Qra- 
Turn.  658 

See  Afteal,  4. 


NON-RESIDENTS. 

See  AasBSffitfBirr  and  Taxation,  12, 
18,  14,  15. 


NOTICE. 

In  an  action  of  trover  for  the*conver- 
sion  of  a  written  obligation,  the 
defendant  is  supposed  to  have  it  in 
his  possession  or  under  his  con- 
trol, and  no  notice  to  produce  it 
upon  the  trial  is  necessary  to  en- 
able plaintiff  to  give  parol  evidence 
as  to  its  contents ;  the  action  itself 
is  notice.  Hotdikiuy.  Mosher.    478 

See  OoKBTBucnvB  NonoB. 

CONTRACTB,  4,  5. 


NOTICE  OP  SUIT  PENDING. 

1.  The  conunencement  of  an  action 
by  the  service  of  a  summons  does 
not  create  a  He  pendens  affecting 
third  persons  not  parties  to  the 
action.  To  bind  a  purchaser  i^n- 
dente  Hie  by  the  Judgment,  there 
must  also  be  a  bill  or  complaint  on 
file  at  the  lime  of  his  purchase,  in 
which  the  claim  upon  the  pro- 
perty is  set  forth.    Leitch  v.  Welle. 

685 

2.  The  rule  of  lie  pendens  is  a  hard 
one,  not  a  favorite  of  the  courts, 
and  a  party  claiming  the  benefit  of 
it  must  clearly  bring  his  case  with- 
in it  In  the  absence  of  proof 
therefore,  it  wiU  not  be  presumed 
that  the  complaint  was  filed  prior 
to  the  entry  of  Judgment  Id. 

8.  Stocks  are  articles  of  commerce, 
passing  &om  hand  to  hand  Uke 
commercial  paper,  and  the  doc- 
trine of  constructivB  notice  by  lis 
pendens  is  not  applicable  to  them. 
(Eabl,  C.)  Id. 

See  JeJPres  v.  OoctiTane  (MeuL),  671. 


OFFICE  AND  OFFICER. 

1.  Where  one  flimishing  men  to  fill 
the  quotas  of  certain  towns,  under 
a  call  of  the  president,  at  the  re- 
quirement of  &ie  provost  marshal, 
deposited  with  him  countv  bonds, 
imder  a  parol  agreement  that  they 
should  be  held  as  security,  at  the 
rate  of  ^50  per  man,  that  the  men 
then  and  thereafter  to  be  furnished 
by  him  should  not  desert  before 
reaching  the  place  of  rendezvous, 
— Eeld^  that  the  agreement  was 
void,  under  the  statute  of  frauds,  it 
being  an  agreement  to  answer  for 
the  default  or  miscarriage  of  an- 
other, and  was  not  so  far  executed 
by  the  delivery  of  the  securities  as 
to  give  the  officer  an  interest  in  or 
right  to  retain  them.  Bicliardson 
V.  OrandalL  848 

2.  Under  the  act  of  congress  of  1863 
(12  U.  S.  Stat,  at  Large,  781),  "  for 
enrolling  and  calling  out  the  na- 
tional forces,"  etc.,  it  was  the  duty 
of  the  provost  marshal,  when 
men  were  presented  for  enlist- 
ment, if  he  found  them  of  suitable 
age  and  "not  physically  or 
morally  unfit  for  service,"  to 
enlist  and  muster  them  in.  He 
had  no  right  to  reject  them  be- 
cause he  thought  they  would 
desert,  nor  to  require  security 
against  desertion ;  therefore,  aside 
from  the  provisions  of  the  statute 
of  frauds,  the  pledge  of  such 
bonds  was  illegally  exacted,  and 
was  void,  as  taken  colore  offleU, 

Id 

8.  If  he  had  a  discretion  in  receiving 
or  rejecting  the  men  presented,  it 
was  his  duty  to  have  exercised 
this  discretion,  under  his  oath  of 
office,  uninfluenced  by  the  security 
which  he  exacted.  In  this  view 
of  the  case,  also,  the  pledge  must 
be  considered  as  miinst  public 
policy,  and  taken  eohre  officii.   Id 

4.  The  statute  of  this  State,  as  to 
securities  taken  eolore  officuy  does 
not  apply  to  officers  of  the  United 
States,  but  the  illegality  of  such  a 
pledge  is  determined  by  the 
principles  of  public  policy,  as 
sanctioned  by  the  common  law. 

Id 


^ 
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5.  In  order  to  condemn  a  Becurlty,  as 
taken  by  a  public  oflScer  oimt6 
offlcHf  it  is  not  necessary  to  show 
it  was  taken  with  an  evil  or  cor- 
rupt intent  The  ofScer  may  not 
le^ly  exact  a  bond  before  he  will 
perform  a  plain  duty  or  m  hen  it 
tends  to  a  lax  performance  of  duty, 
although  there  be  no  actual  cor- 
rupt motive.  The  law  looks  not 
to  any  particular  contract  to  see 
that  it  18  free  from  taint  of  actual 
fraud,  oppression  or  corruption, 
but  it  looks  to  the  general  tendency 
of  such  contract,  and  it  is  con- 
demned if  it  belongs  to  a  class 
which  the  law  will  not  tolerate. 

Id, 

6.  The  common-law  prohibition  is 
aimed  at  the  public  officer,  not  at 
tl^e  one  yielding  to  his  exactions : 
the  parties  are  not  upon  an  equal 
footmg ;  and  when  the  former  re- 
ceives securities  or  money,  con- 
trary to  those  prohibitions,  the 
parties  are  not  tn  pari  delietu.    Id, 

7.  The  agreement  in  this  case  was 
also  void,  as  without  consideration. 

8.  The  salary  allowed  to  an  officer 
of  a  corporation  is  presumed  to  be 
for  services  to  be  performed  by  him 
as  such.  Where,  therefore,  with 
the  assent  and  co-operation  of 
such  officer,  all  the  property,  busi- 
ness and  franchises  of  the  corpora- 
tion are  sold,  so  that  he  has  no 
further  duty  to  perform^  there  is 
no  basis  in  law  or  eqmty  for  a 
claim,  upon  his  part,  that  the 
salary  continues,  and  the  contract, 
as  to  salary,  will  be  deemed  to  be 
canceled,  although  the  corpora- 
tion itself  is  not  dissolved.    L.  L 

(Ferry  Co,  v.  TerbeU,  427 

See  AssESSHENTs  JCSD  Taxation,  18. 

iKJTTNCnOK,  1. 

Shebiffs. 


PARTIES. 

1.  Where  there  are  different  claim- 
ants, each  claiming  distinct  parcels 
of  the  real  property  in  question, 
but  all  denying  plaintiff  ^s  rights 
upon  the  same  ground,  and  dom- 


ing title  from  the  same  source,  it 
is  proper  to  join  them  as  defend- 
ants in  the  same  action  or  proceed- 
ings, to  compel. the  determination 
of  the  conflicting  claims.  lUher 
•  V.  Eepbum,  41 

3.  Where  rents  were  due  from  one 
tenant  in  common  at  the  time  of 
the  death  of  another,  the  adminis- 
trator of  the  latter  is  a  proper  par- 
ty to  an  action  of  partition,  as  he  is 
entitled  to  receive  the  rents  due 
his  intestate  at  the  time  of  his 
death.    8eoU  y.  Quemaey,        106 

8.  Under  the  provisions  of  the  act 
of  18(H),  concerning;  the  rights  and 
liabilities  of  husband  and  wife 
(Laws  of  1800,  chap.  40),  as  amend- 
ed in  1862  (Laws  of  1868,  chap. 
172),  the  paraphernalia  of  a  wife, 
given  her  by  her  husband,  which, 
prior  to  those  statutes,  was  her 
separate  estate  in  equity,  became 
clothed  with  all  the  incidents  of 
a  legal  estate;  and,  for  an  injury 
to  or  conversion  thereof,  she  is 
the  proper  person  to  bring  suit 
Baw9on  y.  Pa,  R  B,  Oo,  212 

4  The  persona]  representatives  of  a 
deceased  vendor  are  necessary  par- 
ties to  an  action  to  compel  a  spe- 
cific performance  of  his  contract 
of  sale.  Where,  however,  the 
heir  alone  is  made  defendant,  and 
the  defect  appears  upon  the  face 
of  the  complaint,  if  no  demurrer 
is  interposed,  the  defect  is  to  be 
deemed  waived,  and  his  right  to 
object  is  at  an  end.  F(^er  y, 
EUke,  881 

5.  Trustees,  in  whom  is  the  title  to 
a  trust  fund,  are  the  proper  par- 
ties plaintiff  in  an  action  to  main- 
tain and  defend  the  fund  against 
wrongM  attack  or  injury,  tending 
to  impair  its  safety  or  amounl. 
Neither  the  eestuieqtie  trust  nor 
beneficiaries  can  maintain  such  ac^ 
tion  against  a  thuti  person,  except 
in  case  the  trustees  refuse  to  per- 
form their  duty,  and  then  th£^ 
trustees  should  be  made  parties 
defendant.    W,  R  R  Oo,Y.lMan, 

618 

6.  Assessors  are  quasi  Judicial  offi 

I     cers ;  their  assessments  are  in  the 
I     nature  of  Judgments.    They  are 
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not  subject  to  an  action  to 
review,  modify  or  reverse  their 
Judgments,  nor  to  hold  them  to 
personal  liabilitv,  when  acting 
within  their  Jurisdiction.  Their 
Judgments  can  be  reversed  by 
action  for  fraud,  mistake  or  other 
cause,  giving  Jurisdiction  to  courts 
of  equity  ;  but  it  is  the  parties 
affected  by  the  Judgment  who 
must  be  brought  into  court  to  liti- 
gate, not  the  Judges.  Id, 

7.  It  is  ministerial,  not  Judicial  offi- 
cers, whom  the  court  has  power 
to  restrain  when  proceeding  ille- 
gally under  a  claim  of  right  The 
process  of  Loijunction,  in  a  proper 
case  for  staymg  a  Judgment,  ^oes 
against  the  parties,  not  the  tribu- 
nal or  its  Judges.  Id, 

8.  Where,  in  an  action  brought  b  v 
two  plainti^,  they  fail  to  establish 
a  Joint  interest,  but  a  separate 
cause  of  action  in  favor  of  one  of 
the  plaintiff  is  established,  the 
court  has  power,  under  section 
274  of  the  Code,  to  give  Judgment 
in  favor  of  the  one  and  against 
the  other,  but  it  is  not  bound  so 
to  do,  and  a  Judgment  a^pinst 
both  is  not  erroneous.  Cdlkt7i9  v. 
Smith.  614 

9.  Plaintiff  and  one  S.  were  partners. 
Upon  dissolution  they  entered  into 
a  written  agreement,  by  which  S. 
assigned  and  transferred  all  his 
rights  and  interest  in  the  assets  of 
the  firm  to  plaintiff,  who  was  to 
collect  all  the  accounts,  etc.,  and 
pay  the  firm  debts,  and  with  the 
share  of  S.  in  the  residue,  and  the 
avails  of  certain  individual  pro- 
perty also  transferred,  to  pay  cer- 
tain paper  made  in  the  firm  name 
hy  8.  for  his  individual  benefit; 
the  balance,  if  any  remained,  to  be 
paid  to  S.  In  an  action  brought 
by  plaintiff  to  recover  a  debt  due 
the  firm, — Hdd,  that  8.  was  not  a 
necessary  party  plaintiff.  PhUUpB 
V.  Ola/rk,  677 


PARTITION. 

1.  Where,  during  the  existence  of  a 
life  estate,  certain  of  the  devisees 
of  the  remainder,  with  full  know-  I 

SicKBLS — Vol.  III.        92 


ledge  of  the  limited  title  of  the 
tenant  for  life,  and  without  the 
consent  of  the  other  remainder- 
men, erected  buildings  upon  the 
premises  devised,— iSs^,  that  they 
were  not  entitled  to  any  compen- 
sation therefor,  and,  upon  parti- 
tion, could  not  exact  a  reimburse- 
ment from,  or  claim  a  lien  upon, 
the  shares  of  their  co-tenants. 
8coU  V.  ChuerTisey.    y  106 

d.  The  remedy  by  an  action,  for 
rents,  by  one  tenant  in  common 
against  another,  is  cumulative, 
and  does  not  bar  the  equitable  ad- 
justment of  them  on  a  partition  in 
equity.  Id, 

8.  The  rents  on  a  partition  are  a 
lien  upon  the  shares  or  interest  of 
any  co-tenant  from  whom  they 
maybe  due.  Id. 

4.  Where  rents  were  due  from  one 
tenant  in  common  at  Uie  time  of 
the  death  of  another,  the  adminis- 
trator of  the  latter  is  a  proper  par^ 
to  an  action  of  partition,  as  he  is 
entitled  to  receive  the  rents  due 
his  intestate  at  the  time  of  his 
death.  Id. 

5.  It  is  a  matter  of  discretion  with 
the  court  below  to  direct  a  sale  in- 
stead of  actual  partition,  and  un- 
less the  error  is  clear,  its  decision 
will  not  be  overruled.  Id. 


PARTNERSHIP. 

1.  In  forming  a  copartnership  the 
parties  can  stipulate  as  between 
themsevels  that  one  partner  shall 
be  firee  from  liability  for  loss,  or 
that  his  liability  be  limited,  and 
where  one  is  to  have  a  share  of  the 
{profits  of  a  business  in  considera- 
tion of  his  share  of  capital  invested 
and  imperiled  therein,  whatever 
may  be  the  intent  of  the  parties, 
this,  as  to  third  persons,  makes  him 
a  partner.  Oniario  Bank  y.  JJa»- 
neasey,  545 

d.  Where,  in  a  copartnership  agree- 
ment between  A.  and  B.,  no  firm 
name  is  expressly  adoptea,  but  A. 
is  to  give  his  personal  attention  to 
and  have  entire  control  and  man- 
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agement  of  the  business,  with  au- 
thority to  arranffe  and  negotiate 
the  acceptance  of  drafts,  B.  to  in- 
cur no  risks  and  to  assume  no  re- 
sponsibility, it  is  a  fair  inference 
that  the  copartnership  business  is 
to  be  done  in  the  name  of  A.,  and 
B»  is  liable  upon  a  draft  drawn  by 
A.  in  his  individual  name,  pro- 
cured to  be  discounted  by  hun  for 
the  benefit  of.  the  firm,  and  avails 
applied  to  its  use,  although  at  the 
time  the  draft  was  discounted  B. 
was  not  known  to  the  payee  as  a 
partner.     (&bay,  C,  dassenting.) 

Id, 

S.  Where  one  member  of  a  partner- 
ship, in  order  to  pay  his  indivi- 
dual debt,  makes  his  promissory 
note  and  indorses  it  m  the  finn 
name,  without  the  tmowledse  or 
consent  of  his  copartners,  and  the 
creditor  with  knowledge  of  the 
flu3ts  receives  the  note,  and  in  order 
to  bind  the  firm  transfers  it  before 
maturity  to  a  banaftde  holder,  the 
creditor  is  guilty  of  a  fraud  and  is 
liable  therefor.  But  the  fraud  is 
not  upon  the  firm ;  it  is  only  upon 
those  who  did  not  consent  to  the 
indorsement  The  cause  of  action 
arising  therefrom  is  no  part  of  the 
assets  of  the  firm,  although  the 
note  has  been  paid  out  m  such 
assets,  and  title  thereto  does  not 
pass  by  a  general  assimment  of  all 
the  property  and  effects  of  the 
firm,  nor  is  any  interest  therein 
conveyed  by  an  assignment  made 
by  one  of  the  parties  injured  of  his 
ri^ht  and  interest  in  the  partner- 
ship assets.  (LoTT,  Oh.  C,  and 
OsAT,  0.,  dissenting.)  CaUdns  v. 
SmUh.  614 

4.  Such  a  fraud  does  not  woik  a  Joint 
injuiy  for  which  the  ii^ured  par^ 
ners  can  unite  in  a  common-law 
action.  The  damage  sustained  by 
each  is  in  proportion  to  his  biterest 
in  the  partnership,  and  he  must 
bring  a  separate  suit  to  recover  it 
(Babl,  0.)  Id, 

Bee  Baldwin  y.  BM  (Mem.),  678. 
Babcoek  v.  Hermanee  (Mem.),  688. 


PATENTS. 
See  Wilder  v.  Steams,  656. 


PAYMENT. 

An    entty   was    made    upon    tke 
Journal  of  a  bank  in  the  x^olv 
day's  business,  charging  certain 
mortgages  held  by  the  bank  to 
the  president  and  principal  stock- 
holder, who  was  the  mortgagor, 
against  a  credit  to  him  of  a  laiger 
amount  appearing  upon  the  books 
of  the  bank.    'Hie  book-keeper, 
who   made   the    entry,    had   no 
recollection    of   the   transaction. 
The  mortgages  were  subsequently 
transferred  by  the  bank  to  a  b(ma 
fide  purchaser  for  their  face,  the 
president  and  the  bank  ^epre8en^ 
ing  them  to  be  whoUy  unsatisfied 
and  valid  liens.    In  an  action  by  a 
subsequent   incumbrancer   to  re- 
move the  liens  of  the  mortgages, — 
ESddf  that  the  entry  alone,  wnhout 
some  evidence  of  its  adoption  by 
the  mortgagor  and  the  bank,  was 
not  sufEkcient  proof  of  the  pay- 
ment of  the  mortgages;  and  the 
subsequent  action  of  both  in  nego- 
tiating the  mortgages  rebutted  any 
inference  of  acquiescence  or  adop- 
tion.    (LoTT,  Ch.  C,  dissenting.) 
WhOeliouee  v.  BTk  if  ChopenUnon, 

239 


PERSONAL  PROPBRTT, 


See  Chattbl  MoBT6A0Ba. 
Rbcotsbt  of 
Pbbsonai* 


FoflBBESKXZi     OF 


PLANK-ROAD  COMPANIES. 

As  under  the  provisiins  ol  the  *^Act 
to  provide  for  the  inoocpoiaticii 
of  companies  to  constiiict  plank- 
roads,"  etc.  (chap.  SIO,  Laws  of 
1847),  in  order  to  enforce  thepe^ 
sonal  liability  given  by  said  act 
(^  44)  against  stockhoidera,  pro- 
vision is  made  that  a  Joint  action 
may  be  prosecuted  against  the 
company  and  any  one  or  more 
stockholders  liable  to  contribute 
to  the  payment  of  its  debts,  the 
moment  a  cause  of  action  accrues 
agiunst  the  company  it  accrues 
against  each  stockholder  liable, 
and  as  to  them  the  statute  of 
limitations   begins    to  run.     If 
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therefore  an  action  against  a 
stockholder  is  not  commenced 
witbin  the  period  prescribed  by 
the  statute  of  limitations,  it  is 
liaxTed.  (Earl,  0.,  dissenting.) 
dmJdin  t.  Fwrman,  527 


PLEADINGS. 

1.  An  admission  in  an  answer  that  a 
deed  was  execated  to  the  defend- 
ant is,  in  effect,  an  admission  that 
the  deed  was  signed,  sealed  and 
deliyered.    Thorp  t.  KeokaJc  2C^ 

2.  Defendant  agreed  to  run  plain- 
tiff's boat  from  Oswego  to  Har- 
tinsbur^h ;  ^  risk  of  navigation 
assumed"  by  plaintiff.  Defend- 
ant was  prevented  from  perform- 
ing by  the  fact  that  the  boat  was 
too  large  to  pass  through  the  locks 
on  the  %lack  River  canal.  Defend- 
ant alleged,  in  his  answer,  that  by 
the  verbal  agreement  between  the 
parties,  in  pursuance  of  which  the 
written  contract  was  intended  to 
be  drawn,  it  was  understood  that 
the  risk,  as  to  the  practicability  of 
the  boat  passing  through  the  locks, 
was  to  be,  and  it  was  understood 
b  V  them  was,  assumed  by  the  plain- 
tiff^ and  asked  to  have  the  written 
contract  reformed  to  ocnrrespond 
with  the  agreement,  should  such 
correction  become  necessary.  The 
court  below  decided  that  the  words 
in  the  contract  did  not  include  this 
risk.  EOd,  that,  with  this  con- 
struction, ibid  answer  sufflcientiy 
showed  a  mutual  mistake,  and  that 
defendant  was  entitied  under  it  to 
introduce  evidence  as  to  the  origi- 
nal agreement  PUchar  v.  EennM- 
iey,  415 

3.  Etztrinsie  avennents  are  not  neces- 
moy  in  a  eompJaint  in  an  action  of 
libel  where  the  words  used,  giving 
them  their  natural  construction, 
tend  to  injure  the  reputation  of  the 
subject,  and  expoae  nim  to  hatred, 
contempt  or  ridicula  More  y,  Ben- 
neU.  472 

4.  The  complaint  in  this  action 
charged,  in  substance,  that  defend- 
ant published  an  article  wherein 
the  writer,  after  stating  that  a  cer- 
tam  woman  was  a  prostitute,  al- 


leged that,  as  he  understood,  she 
was  under  the  patronage  or  protec- 
tion of  the  plaintiff  The  com- 
plaint alleged  that  this  charge  was 
iiilse  and  malicious,  and  tended  to 
blacken  and  ii^nre  plamtiff's  repu- 
tation, and  expose  hhn  to  public 
contempt  Plamtiff  was  nonsuited 
upon  the  ground  that  the  complaint 
did  not  state  a  cause  of  action,  as 
it  contained  no  averment  that  the 
publication  intended  to  charge  that 
the  prostitute  was  under  plamtiff 's 
protection  for  illicit  purposes.  EeUt^ 
error ;  that  the  intent  to  charge  a 
criminal  patronage  or  protection 
was  manifest  in  the  publication; 
the  complaint  was  sufficient,  there- 
fore, wltnout  such  averments.    Id. 

5.  The  complaint  in  an  action  of  slan- 
der, where  the  words  chaiged  are 
not  actionable  per  m,  must  allege 
epedal  damage.  A  general  alle^ 
tion  that  the  slanderous  chaige  m- 
jured  the  plaintiff  in  her  good 
name,  and  caused  her  relatives  and 
friends  to  sli^t  and  shun  her,  is 
insufficient  BaeaeUy,  Elmore,  661 

6.  Under  a  single  count  in  an  action 
of  slander,  plaintiff  may  prove  a 
repetition  of  the  same  slanderous 
charge,  for  the  purpose  of  showing 
the  de^e  of  malice,  and  thus 
enhancing  the  damage.  Bo,  also, 
when  the  words  chaiged  are  not 
actionable  per  «0.  but  ue  plaintiff 
has  alleged  ana  proven  special 
damage,  she  may  show  a  repetition 
of  the  chaige,  althongh  not  spoken 
in  the  presence  or  brought  to  the 
knowledge  of  the  one  through 
whose  action  plaintiff  sustained 
the  special  damage.  Id, 

/SmPabtibs,  4. 


PLEDGE. 

See  CoNsiGNOB  and  Coksigneb,  2. 
Ofticb  and  Offigbb,  1, 2, 8, 4, 7 


POLICE  (SUPERINTENDENT 
OP). 

See  Qreen  v.  Kennedy  (Mem.),  653. 
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agement  of  the  busineas,  with  au- 
thority to  arrange  and  negotiate 
the  acceptance  of  drafts,  B.  to  in- 
cur no  risks  and  to  assume  no  re- 
sponsibLlity,  it  is  a  fair  inference 
that  the  copartnership  business  is 
to  be  done  in  the  name  of  A.,  and 
B»  is  liable  upon  a  draft  drawn  by 
A.  in  his  individual  name,  pro- 
cured to  be  discounted  by  hun  for 
the  benefit  of .  the  firm,  and  avails 
applied  to  its  use,  although  at  the 
time  the  draft  was  discounted  B. 
was  not  known  to  the  payee  as  a 
partner.     (&bay,  C,  dlssentiaff.) 

la, 

S.  Where  one  member  of  a  partner- 
ship, in  order  to  pay  his  indivi- 
dual debt,  makes  his  promissory 
note  and  indorses  it  in  the  firm 
name,  without  the  knowledge  or 
consent  of  his  copartners,  and  the 
creditor  with  knowledge  of  the 
facts  receives  the  note,  and  in  order 
to  bind  the  firm  transfers  it  before 
maturity  to  a  bona  fide  holder,  the 
creditor  is  guilty  of  a  Ihiud  and  is 
liable  therefor.  But  the  fraud  is 
not  upon  the  firm ;  it  is  only  upon 
those  who  did  not  consent  to  the 
indorsement  The  cause  of  action 
arising  therefi-om  is  no  part  of  the 
assets  of  the  firm,  although  the 
note  has  been  paid  out  <^  such 
assets,  and  title  thereto  does  not 
pass  by  a  general  assimment  of  all 
the  property  and  effects  of  the 
firm,  nor  is  any  interest  therein 
conveyed  by  an  assignment  made 
by  one  of  the  parties Iznured  of  his 
ri^ht  and  interest  in  the  partner- 
ship assets.  (LoTT,  Ch.  C,  and 
Gray,  C,  dissenting.)  Calki'M'v, 
9mm.  614 

4.  Such  a  fraud  does  not  work  a  Joint 
injury  for  which  the  ii^ured  part- 
ners can  unite  in  a  common-law 
action.  The  damage  sustained  by 
each  is  in  proportion  to  his  interest 
in  the  partnership,  and  he  must 
bring  a  separate  suit  to  recover  it 
(Basl,  C.)  Id, 

Bee  Baldwin  v.  BM  (Mem.},  678. 
Babeock  v.  Hermanee  (Mem.),  688. 


PATENTS. 
See  Wilder  v.  SUams,  656. 


PAYMENT. 


An  entry  was  made  upon  the 
Journal  of  a  bank  in  the  regular 
day's  business,  charging  certain 
mortgages  held  by  the  bank  to 
the  president  and  principal  stock- 
holder, who  was  the  mortgagor, 
against  a  credit  to  him  of  a  larger 
amount  appearing  upon  the  books 
of  the  bank.  Tne  book-keeper, 
who  made  the  entry,  had  no 
recollection  of  the  transaction. 
The  mortgages  were  subsequently 
transferred  by  the  bank  to  a  bona 
fide  purchaser  for  their  face,  the 

g resident  and  the  bank  represent- 
)g  them  to  be  wholly  unsatisfied 
and  valid  liens.  In  an  action  by  a 
subsequent  incumbrancer  to  re- 
move the  liens  of  the  mortgaf;e8, — 
Eldd^  that  the  entry  alone,  without 
some  evidence  of  its  adoption  by 
the  mortgagor  and  the  bank,  was 
not  sufficient  proof  of  the  pay- 
ment of  the  mortgages;  and  the 
subsequent  action  of  both  in  n^o- 
tiating  the  mortgages  rebutted  any 
inference  of  acquiescence  or  adop- 
tion. (LoTT,  Ch.  C,  dissenting.) 
WhUehouae  v.  B'k  qf  Ooop&nUnon, 

989 


PERSONAL  PROPERTY. 
8ee  Chattbl  Mobtgageel 

Rbcoybbt    of    PoSBESaiOK    OF 

Pebsonal  Pbopsbtt. 


PLANK-ROAD  COMPANIES. 

As  under  the  provisions  of  the  *'Act 
to  provide  for  the  incorporation 
of  companies  to  construct  plank- 
roads,'*  etc.  (chap.  SIO,  Laws  of 
1847),  in  order  to  enforce  the  per- 
sonal liability  given  bv  said  act 
(§  44)  against  stockholders,  pro- 
vision is  made  that  a  Joint  action 
may  be  prosecuted  against  the 
companv  and  any  one  or  more 
stockholders  liable  to  contribute 
to  the  payment  of  its  debts,  the 
moment  a  cause  of  action  accrues 
against  the  company  it  accrues 
against  each  stockholder  liable, 
and  as  to  them  the  statute  of 
limitations   begins    to  run.     If 


y 
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therefore  an  action  against  a 
stockholder  la  not  commenced 
witiun  the  period  prescribed  by 
the  statute  of  limitations,  it  is 
'barred.  (Easl,  C,  dissenting.) 
CkmkUa  v.  Furman,  '^^'^ 


527 


PLEADINGS. 

1.  An  admission  in  an  answer  that  a 
deed  was  executed  to  the  defend- 
ant is,  in  effect,  an  admission  that 
the  deed  was  signed,  sealed  and 
deliyered.    Thorp  t.  Keokuk,  2C^ 

2.  Defendant  agreed  to  ran  plain- 
tiff's boat  from  Oswego  to  Mar- 
tinsbur^h ;  "  risk  of  nayigation 
assumed"  by  plaintiff.  Defend- 
ant was  preyented  from  perform- 
ing by  the  fact  that  the  boat  was 
too  large  to  paas  through  the  locks 
on  the  Black  Riyer  canal.  Defend- 
ant alleged,  in  his  answer,  that  by 
the  yerbal  agreement  between  the 
parties,  in  pursuance  of  which  the 
written  contract  was  intended  to 
be  drawn,  it  was  understood  that 
the  risk,  as  to  the  practicability  of 
the  boat  passing  through  the  locks, 
was  to  be,  and  it  was  understood 
by  them  was,  assumed  by  the  plain- 
tifi^  and  asked  to  haye  Uie  written 
contract  reformed  to  correspond 
with  the  agreement,  should  such 
correction  become  necessary.  The 
court  below  decided  that  the  words 
in  the  contract  did  not  include  this 
risk.  BM,  that,  with  this  con- 
struction, the  answer  sufficiently 
showed  a  mutual  mistake,  and  that 
defendant  was  entitled  under  it  to 
introduce  eyidencfe  as  to  the  origi- 
nal agreement  Pitcher  y.  Bennet- 
Mif.  415 

3.  SztrinsicayermentsareQOtneces- 
moy  in  a  eomplaint  in  an  action  of 
libel  where  the  words  used,  giying 
them  their  natural  construction, 
tend  to  injure  the  reputation  of  the 
subject,  and  expose  him  to  hatred, 
contempt  or  ridicule.  More  y.  Ben- 
neU.  472 

4.  The  complaint  in  this  action 
charged,  in  substance,  that  defend- 
ant published  an  article  wherein 
the  writer,  after  stating  that  a  cer- 
tain woman  was  a  prostitute,  al- 


leged that,  as  he  understood,  she 
was  under  the  patronage  or  protec- 
tion of  the  plaintiff!  The  com- 
Elaint  alleged  that  this  charge  was 
klse  and  malicious,  and  tended  to 
blacken  and  injure  plaintiff's  repu- 
tation, and  expose  hhn  to  public 
contempt  Plaintiff  was  nonsuited 
upon  the  ground  that  the  complaint 
did  not  state  a  cause  of  action,  as 
it  contained  no  ayerment  that  the 
publication  intended  to  char^  that 
the  prostitute  was  under  plamtiff's 
protection  for  illicit  purposes.  Eeld^ 
error;  that  the  intent  to  charge  a 
criminal  patronage  or  protection 
was  manifest  in  the  publication; 
the  complaint  was  sufficient,  there- 
fore, without  such  ayerments.    Id, 

5.  The  complaint  in  an  action  of  slan- 
der, where  the  words  chaiged  are 
not  actionable  per  m,  must  allege 
special  damage.  A  general  alle^- 
tion  that  the  slanderous  change  m- 
Jured  the  plaintiff  in  her  good 
name,  and  caused  her  relatiyes  and 
friends  to  slight  and  shun  her,  is 
insufficient  BaeMy,  Elmore,  661 

6.  Under  a  single  count  in  an  action 
of  slander,  piaiatlff  may  proye  a 
repetition  of  the  same  slanderous 
charge,  for  the  purpose  of  showing 
the  de^e  of  malice,  and  thus 
enhancmg  the  damage.  So,  also, 
when  the  words  chuved  are  not 
actionable  per  ee,  but  me  plaintiff 
has  alleged  ana  proyen  special 
damage,  she  may  show  a  repetition 
of  the  chaige,  uthough  not  spoken 
in  the  presence  or  brought  to  the 
knowledge  of  the  one  through 
whose  action  plaintiff  sustained 
the  special  damage.  Id, 

8eeVAxnBS,  4. 


PLEDGE. 

See  C0NSIG170B  and  Consighvb,  2. 
Ofticb  and  Offigbb,  1, 2, 8, 4, 7 


POLICE  (SUPERINTENDENT 
OF). 

See  Green  y.  Kennsdif  (Mem.),  668. 
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PRACTICE. 
See  Motions  and  Ordebs,  2. 


PRESUMPTIONS. 

See  CoYBNAirrs,  2,  3. 
Fdctubsb,  2. 
Insu&ance  (Fibb),  1. 
Sales.  2. 
BcOdmn  v.  Baldwin  (Mem.),  673. 


PRINCIPAL  AND  AGENT. 

1>  In  an  action  for  conyersion  of 
personal  property,  defendants 
justified  under  a  judgment  and 
execution  against  a  tilird  person 
who  carried  on  business  in  plain- 
tiff's name,  as  her  agents  and  with 
materials  and  labor  purcnased  and 
procured  upon  her  credit.  The 
proi>ert7  levied  upon  was  thus 
manufactured.  Upon  the  trial 
defendants  offered  to  prove  that 
plaintiff  allowed  the  execution 
debtor  to  use  her  name  and  credit 
to  carry  on  business  for  his  sole 
benefit  Th.e  court  excluded  the 
evidence.  The  court  also  refused 
to  submit  to  the  jury  the  question 
whether  such  an  arrangement  was 
fraudulent  and  void  as  to  creditors. 
HM^  no  error;  that  no  fraud 
could  be  deduced  therefrom. 
BmUh  V.  Van  OUnda.  169 

2.  One  who  authorizes  another  to 
use  his  name,  in  the  conducting 
and  carrying  on  of  a  business^  is 
liable  for  the  debts  incurred  in 
such  business,  although  he  has  no 
beneficial  interest  therein.  Ferris 
y.  Kilmer.  300 

8.  Where  one  sells  goods  to  an  agent 
of  a  known  principal,  for  use  in 
the  business  of  the  principal,  the 
presumption  is  that  he  gave  credit 
to  the  principal,  and,  to  shift  the 
responsibility  to  the  agent,  the 
proof  should  be  satisf actoiy  that 
.  the  vendor  sold  upon  the  credit  of 
•  the  agent  alone.  Id. 

4.  H.  K.,  being  insolvent,  carried  on 
business  in  l£e  name  of  C.  K. ,  who 
had  no  interest  in  the  profits,  but 


allowed  his  name  to  be  used  as  a 
cover.  Plaintiff  was  aware  of  the 
arrangement  and  the  reasons  there* 
for ;  he  sold  to  H.  K.  a  quantity  of 
butter  for  the  business;  the  pur- 
chase was  made  in  the  name  of  C. 
K.,  biU  made  out  in  his  name,  and 
the  butter  delivered  at  the  store. 
SOd,  that  C.  K.  was  liable  there- 
for. Id. 

5.  An  authority  to  deliver  goods  to 
a  common  carrier  for  trsuosporta- 
tion  includes  all  the  necessaiy  and 
usual  means  of  carrying  it  into 
effect  It  can  only  be  executed  by 
obtaining  the  consent  of  the  carrier 
to  receive  them,  and  the  agent  is 
therefore  authorized  to  stipulate 
for  the  terms  of  transportation. 
Ifelaon  y.ff.RB.R  Go.         498 

6.  The  naming  of  a  bank  in  a  pro- 
missory note  as  the  place  of  pay- 
mentj  does  not  make  the  banking 
association  an  agent  for  the  collec- 
tion of  the  note  or  the  recent  of 
the  money.  No  power,  authority 
or  duty  is  thereby  conferred  upon 
it  in  reference  to  the  note.  BUU 
v.  Place.  620 

See  Bail,  2. 

Railboad  Cobpobations,  9. 

Shbbiff,  2. 

Douglass  v.  Dudlt&y  (Mem.),  688. 


PRIVILKGED     COMMUNICA- 
TIONS, 

Plaintiff  charfi;ed  the  paternity  of  her 
bastard  child  upon  defendant's  son. 
HM,  that  the  fact  that  defendant 
was  engaged  in  an  attempt  to 
settle  the  matter  between  plaintiff 
and  his  son  did  not  authorize  him 
to  blacken  her  character;  and  a 
charge  made  by  him,  while  so 
engaged,  tliat  she  was  a  public 
prostitute,  was  not  a  privileged 
communication.  Bassdi'^.EmcTe. 

661 


PROCEEDINGS     AGAINST 
SHIPS  AND  VESSELS. 

See  SHiFPiNe,  8,  8,  4,  5,  6,  7. 
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PROYOST  MABSHALS. 
Se$  Ovwica  ajxd  Ofkkgeb,  1, 2, 8, 4. 


PTJBUC  POLICY. 

See  Office  abd  Officer,  4,  6. 
BracktUy,  Tf^non  (Mem.),  667. 


QUESTIONS  OP  LAW  AND 
PACT. 

See  Appeal,  8,  4. 


RAILROAD  CORPORATIONa 

1.  In  assessing  the  real  estate  of  a 
railroad  corporation,  assessors  are 
not  reqnlred  to  assess  it  as  an 
isolated  piece  of  land,  but  each 
piece  of  property  is  to  he  esti- 
mated in  connection  with  its  posi- 
tion, its  incidents,  and  the  busmess 
and  profits  to  be  derived  there- 
from. Ths  People  ex  reL  y. 
Barker.  .70 

2.  The  real  estate  of  railroad  cor- 
porations, occupied  and  used  by 
them  for  railroad  purposes,  cannot 
properly  be  assessed  as  **  non- 
resident lands.'*  Id, 

3.  The  provisions  of  the  Revised 
Statutes  for  the  assessment  of 
taxes  upon  incorporated  compa- 
nies (1  R.  S.,  414,  ef  eeq,)  furnish  a 
suffldent  basis  for  the  assessment 
and  taxation  of  the  lands  of  rail- 
road corporations,  in  those  towns 
and  counties  remote  from  its 
principal  place  of  business.       Id. 

4.  The  assessors  in  those  towns  are 
not  required  to  make  the  entries 
upon  their  rolls  required  for  the 
puii>06e  of  flxinff  a  basis  of  a  tax 
upon  the  capitiu  of  the  corpora- 
tion. (Subs.land2,  §6, 1R.S., 
415.)  Those  directions  are  appro- 
priate to  the  assessors  of  the  town 
or  ward  where  the  principal  place 
of  business  is  located,  upon  whom 
the  duty  of  assessing  the  capital  is 
devolved.    Where  me  duty  is  not 


devolved  the  directions  are  not 
applicable.  Eeld,  also,  that  within 
the  provisions  of  the  laws  for  the 
assessment  and  collection  of  taxes, 
railroad  corporations  are  residents 
of  the  towns  through  which  the 
railroad  passes.  Id. 

5.  A  railroad  corporation  which 
passes  through  and  occupies  lands 
in  several  counties  for  the  carry- 
ing on  of  its  corporate  business,  is, 
for  the  purposes  of  taxation,  to  be 
regarded  as  a  resident  of  each 
town  and  county  through  which 
it  passes.  Its  real  estate  is,  there- 
fore, properly  assessed  inpereojiam 
as  the  land  of  a  resident,  and  not 
as  non-resident  land  2he  B.dS. 
L.B.R.O0,  V.  8wperviaor9t  etc     93 

6.  The  liability  of  a  railroad  com- 
pany for  the  safe  carriage  of  a 
passenger's  ba^age  is  not  limited 
Dv  a  notice,  prmted  upon  the  face 
of  the  ticket  issued  by  it,  stating 
the  terms  upon  which  bagg^ 
will  be  carried.  Baweon  v.  Pa. 
B.B.C0.  •  212 

7.  If,  however,  the  passenger's  at- 
tention is  called  to  it  when  pur- 
chasing his  ticket,  or  if  he  knew 
of  it  when  he  purchased,  the  law 
will  presume,  in  the  absence  of 
any  objection  upon  his  put,  that 
he  assented  to  the  terms.  The 
contract  is  made,  and  rights  and 
duties  of  the  parties  are  deter- 
mined, when  the  ticket  is  pur- 
chased. A  discovery  by  the  pas- 
senger of  the  notice  after  he  has 
entered  upon  his  Journey  does 
not  affect  his  rights.  Id. 

8.  The  raihx)ad   act    (chapter  140, 
.  Laws  of  1850),  fixes  no  tariff  or  rate 

of  freight  This  is  a  subject  of 
contract  solely.  The  agreement 
to  carry  is  a  consideration  for  the 
agreement  to  pay  the  freight  The 
liability  to  pay  freight  is  the  con- 
sideration for  the  agreement  to 
carry.  The  parties  may  fix  such 
reasonable  rates  as  they  may  agree 
upon,  and  they  may  make  such 
limitations  to  the  hability  of  the 
carrier  as  they  think  proper. 
NeUon  y.  K  BB.  B.  Co.         498 

9.  Plaintiff  purchased  of  K.,  W.  <fc 
Co.  a  mirror,  directing  them  to 


^ 
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deliver  it  to  the  defendant  for 
traoBportation  to  Fulton,  N.  T. 
K.,  W.  &  Co.  sent  it  by  a  cartman 
to  defendant's  depot.  The  agent  in 
charge  refiued  to  receive  it  tinless 
the  cartman  would  sign  a  contract 
releasing  the  company  from  lia- 
bility for  breakage,  etc,  unless 
caused  by  collision  resulting  from 
n^llgence  of  its  servants,  ul  con- 
sideration of  its  an-eement  to  carry 
at  tariff  rates.  The  contract  con- 
tained a  clause  that  If  objection 
was  made  to  it  the  freight  agent 
was  to  be  notified  before  the  oto- 
perty  was  shipped.  K.,  W.  &  Co. 
knew  of  the  custom  of  tiie  company 
to  require  such  a  contract  before 
reoeivmg  goods  liable  to  extra 
hazarda.  The  cartman -signed  as 
agent  for  shipper  and  owner.  It 
was  agreed  that  the  mirror  should 
be  retahied  until  the' next  day.  and 
^ould  be  returned  if  K.,  W.  &  Co. 
requested.  The  cartman  delivered 
a  duplicate  of  the  contract,  and 
stated  the  facta  to  K.,  W.  &  Co. 
Ko  dissen];  or  request  to  retom 
having  been  made  by  the  latter, 
the  mSror  was  forwamed  and  waa 
broken  in  trcmiUu,  BM^  tiiat 
E.,  W.  &  Co.  were  authorized  to 
make  the  contract  on  behalf  of 
plahitiff;  that  they  could  depute 
the  cartman  to  make  it  for  them ; 
that  there  was  a  complete  ratiflca- 
tion  of  his  acts,  and  that  the  con- 
tract made  by  him  was  valid  and 
binding  upon  plainttfll  Id, 


REAL  PROPERTY. 

Bee  Dbtebuinatiok  of  Claihb  to 
Rbal  Pbopsbtt. 

.FiXTUBBS. 


RECEIPTS. 

Where,  upon  payment  of  a  portion 
of  an  undisputed  account,  the  cred- 
itor gives  a  receipt  in  full,  he  is 
not  concluded  thereby  from  recov- 
ering the  balance,  although  the 
receipt  was  given  with  knowledge, 
and  there  was  no  error  or  fraud. 
Ryan  v.  Ward.  204 


RBCMViatfl. 

Sw  OomiTY  OO'DBT. 


RECOVERY  OP  POSSESSION  OF 
PERSONAL  PROPERTY. 


ate  Shsbdv,  ]. 


Bee  CovEKAinra,  9,  8. 
Insolvehct. 


REFEREE. 
Bee  FiNDiNGB  of  Law  ahd  Facts. 


The  remedy  by  eerHarari  is  thef>ro- 
per  one  to  review  an  asBeaament. 
W.RR^€h.r.  Ni^an,         973 

Bee  AflawflRMTCTrr  and  TAXAnoir. 
EuscnoK  OF  Rbhkdhsb. 


RENT  CHARGE. 
Bee  CovEKAHTB,  2, 8. 


REPEAL. 
Bee  Statutb,  0. 


SALARY. 
Bee  CoKPO&ATioira. 


SALE& 

1.  Whether  a  delivery  under  an  agree- 
ment for  the  sale  of  chattels  is  ab- 
solute or  conditional,  depends  upon 
the  intent  of  the  parties ;  to  estal^ 
lish  that  the  delivery  was  condi- 
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tional,  it  ]b  not  neceesaiT  that  the 
Tendor  should  declare  the  condi- 
tions,  in  express  terms,  at  the  time 
of  delivetr.  It  is  sufficient  if  the 
intent  of  the  parties  can  be  inferred 
from  their  acts,  or  the  circum- 
stances of  the  case.  SatmmeU  y. 
Linn&man.  899 

2.  Although  deliyery,  without  requir- 
ing payment,  is  presumptive  eyi- 
dence  of  tiie  waiyer  of  a  condition 
that  payment  should  be  made  upon 
deliyery  to  yeet  title  in  the  vendee, 
yet  this  presumption  may  be  rebut- 
ted by  the  acts  or  declarations  of 
the  parties  i^owing  a  contrary  in- 
tent; and  the  intent,  where  any 
doubt  arises.  i&  a  question  of  &ct 

Id, 

8.  Plaintiff  sold  to  defendant  L.  a 
^[uantity  of  coal  ibr  cash  on  deliv- 
ery ;  L.  asked  for  a  credit,  which 
was  revised ;  plaintiff  knowing  tiiat 
L.  was  about  ntliag.  The  coal  was 
delivered,  and  carted  to  L.*s  yard, 
and  mixed  with  other  coal.  Three 
days  after  deliyery,  plaintiff  again 
called  for  payment;  not  obtaining 
it,  he  called  again,  in  two  or  three 
days;  L.  statra  he  could  not  pav. 
lie  agent  learning  that  L.  had  sold 
out,  asked  him  wnat  he  had  done 
with  plahitiff 's  coal.  He  admitted 
he  had  sold  it,  addhig  he  could  not 
help  it  Declarations  Of  defend- 
ants were  testified  to,  tending  to 
prove  that  L.  had  jdven  to  defend- 
ant B.  a  bill  of  sue  of  the  coal, 
before  delivery.  When  the  sheriff 
seized  the  coal,  under  process  in 
this  action,  L.  said :  \*  It  looks  so 
much  like  a  swindle,  I  am  ashamed 
of  it"  BM  (Eabl  and  Gbay, 
€G.,  dissenting),  that  there  was 
sufficient  evidence  to  Justify  the 
finding  that  the  payment  of  the 
price  was  a  condition  precedent  to 
the  vesting  of  the  title  in  L.,  and 
that  Budti  condition  had  not  been 
waived.  Id, 

Bee  Pbaudtjlent  Cohvibyanceb. 
Statutb  of  Fbaitds,  1 , 6. 


SCHUYLER  COUNTY. 
Bee  JUDGMBNTB,  2, 8. 


8SAL. 
See  CONTHAGTS,  22. 


BmrrLEMEtn:. 


8eeCk)MPBGiOBB, 


SET-OFF. 
Bee  Smith  r,  .Tto  (Mem.),  874. 


SHERIFF. 

!L  In  an  action  for  the  recovery  of 
possession  of  personal  property, 
tiie  defendant  was  arrested  under 
the  provisionB  of  subdivision  8  of 
section  179  of  the  Code,  and,  upon 

eying  tiie  undertaking  required 
r  section  187,  in  such  cases,  was 
released  from  airest  by  the  sheriff, 
who  thereupon  returned  the  order 
of  arrest  to  plaintiff's  attorney. 
Plaintiff  excepted  to  the  baU ;  they 
failed  to  Justify,  but  prior  to  the 
expiration  of  the  time  for  justifi- 
cation, surrendered  the  defendant 
to  the  sheriff  in  whose  custody  he 
remained.  Plaintiff  subsequentiy 
recovered  Judgment  for  tiie  deliv- 
ery of  the  property,  or  payment 
of  its  value,  with  costs.  Ssldf 
that  the  surrender  by  the  bail  was 
unauthorized,  and  did  not  exone- 
rate them,  and  that,  under  section 
201  of  the  Code,  the  sheriff  was 
liable  as  bail ;  which  liability  was 
not  satisfied  by  having  the  defend- 
ant within  his  custoofy,  amenable 
to  process,  but  that,  as  far  as  the 
plaintiff  was  concerned,  he  stood 
in  the  place  of  the  bail  in  the  un- 
dertaking given  to  him,  and  the 
extent  oi  his  liability  was  mea- 
sured by  theirs.  ifeKemie  v. 
Smith,  143 

2.  Where  a  deputy  sheriff,  after  he 
had  retumea  an  execution  nuUa 
bona,  with  the  consent  of  the 
plaintiff's  attorney  and  the  county 
clerk,  procured  the  same  firom  the 
clerk's  office,  erased  the  return, 
and,  by  virtue  thereof,  levied 
upon  and  sold  property,— .fiafcf, 
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that  the  execation  was  irregular, 
but  not  void,  and  that  the  deputy 
having  treated  it  aa  yalid  process, 
neither  he  nor  his  principal  could 
refuse  to  answer  for  the  money 
collected  thereon.  (Gbat,  C,  dis- 
senting.)   JomM  y.  wm\ey,       168 


SHIPPING. 

1.  The  proTidon  in  the  State  Con- 
stitution, that  no  person  shall  be 
deprived  of  property,  etc.,  without 
due  process  of  law  (art  1,  g  6), 
does  not  require  a  legal  proceeding 
according  to  the  course  of  the 
common  law,  nor  must  there  be  a 
X>ersonal  notice  to  the  party  whose 
property  is  in  quesuon.  It  is 
sufficient  if  a  kind  of  notice  is 
provided  bv  which  it  is  reasona- 
bly probable  that  the  party  pro- 
ceeded against  will  be  apprised 
of  what  isgoinj^  on,  and  an  oppor- 
tunity offered  him  to  defend.  The 
opportunity  to  defend  must  not  be 
colorable  and  illusory;  but  it  mat- 
ters not,  though  it  may  be  difficult, 
so  long  as  it  IS  not  impracticable 
Eapgy  v.  Moiiker,  818 

2.  The  act  of  1862  (chap.  482,  Laws 
of  1862),  providhig  for  "  the  collec- 
tion of  demands  against  ships  and 
vessels,"  is  not  repugnant  to  the 
above  mentioned  provision,  as  it 
provides  a  reasonable  notice  and 
dves  an  opportunity  to  litigate 
me  lien.  Id, 

3.  An  omission  to  state  in  the  appli- 
cation to  the  county  judge  the 
time  and  place  of  filine  the  speci- 
fication of  the  claim,  ooesnot  in- 
validate proceedings  under  that 
statute  where  the  vessel  has  not 
departed  from  the  port  Id, 

4.  The  giving  of  the  bond  required 
by  the  act  IS  a  waiver  of  any  techni- 
cal defect  in  the  prior  proceedings. 

Id, 

5.  The  obligation  of  the  bond  can 
only  be  discharged  by  showing 
that  no  debt  was  due  or  that  no 
lien  existed.  Id, 

6.  Where  the  person  fiimishing  the 
lumber  accepted  the  note  of  the 


contractor  building  the  vessel  for 
the  amount  of  the  claim  payable 
in  three  months,— ir«2d;  that  this 
extended  the  time  of  payment  in 
the  absence  of  an  agreement  that 
it  should  not  have  tluit  effect,  and 
until  the  note  was  due  proceedinga 
could  not  be  instituted  under  the 
act  to  enforce  its  collection.     Id, 

7.  In  an  action  upon  a  bond  given 
under  the  provisionB  of  said  act,  in 
order  to  prove  that  the  lumber  was 
used  in  the  construction  of  tiie 
vessel,  the  plaintiff  was  permitted 
to  prove,  under  objection,  the  de- 
clarations and  adimssions  of  the 
contractor  and  his  agent,  made  af- 
ter the  delivery  of  all  the  lumber. 
HMy  error;  that  the  contractor 
was  in  no  sense  the  agent  of  the 
owner,  and  there  was  no  such  re- 
lation between  them  as  to  make 
his  declarations  competent  agunst 
the  latter  or  his  sureties.  Id. 

See  Insuranob  (MABms). 


SLA10)£R. 

1.  The  complaint  in  an  action  of 
slander,  where  the  words  charged 
are  not  actionable  per  m,  must  al- 
lege special  damage.  A  general 
allegation  that  the  slanderous 
chaige  injured  the  plaintiff  in  her 
goo<rname,  and  caused  her  rela- 
tives and  friends  to  slight  and 
shun  her,  is  insufficient.  BasaeU 
V.  Elmore,  561 

2.  Under  a  single  count  in  an  action 
of  slander,  plaintiff  may  prove  a  re- 
petition of  the  same  slanderous 
Cham,  for  the  purpose  of  showing 
the  degree  of  malice,  and  thus  en- 
hancing the  damage.  So,  also, 
when  &e  words  charged  are  not 
actionable  oer  ML  but  the  plaintiff 
has  all^;ed  and  proven  special 
damage,  she  may  show  a  repeti- 
tion of  the  charge,  although  not 
spoken  in  the  presence  or  brought 
to  the  knowledge  of  the  one 
through  whose  action  plaintiff  sos- 
tainea  the  special  damage.       Id, 

8.  The  doctrine  that  an  action  of 
slander  for  words  not  actionable 
WT  M,  cannot  be  maintained  un. 
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leas  spoken  in  the  presence,  or 
brought  directly  to  the  knowledge 
of,  the  one  who  acted  upon  them, 
to  the  pecuniary  injuiy  of  plain- 
tiff, as  laid  down  in  Keenholto  y. 
Becker  (8  Denio,  846),  questioned. 
(Leonard,  C.)  Id, 

4.  Plaintiff  charged  the  paternity  of 
her  bastard  chud  upon  defendant's 
son.  Held,  that  the  fact  that  de- 
fendant was  engaged  in  an  at- 
tempt to  settle  the  matter  between 
plaintiff  and  his  son  did  not  au- 
thorize him  to  blacken  her  charac- 
ter; and  a  charge  made  by  him, 
while  so  engaged,  tliat  she  was  a 
public  prostitute,  was  not  a  privi- 
leged communication.  Id, 


SPECIFIC  PERFORMANCE. 

See  Contracts,  10. 
Pabtobs,  4. 


STATUTES. 

1.  The  last  clause  of  section  1  of  the 
**  Act  to  amend  the  Revised  Sta- 
tutes in  respect  to  highways'* 
(Laws  of  1861,  chap.  811),  which 
provides,  that  all  highways  that 
have  ceased  to  be  traveled  or  used 
as  such  for  six  years,  shall  cease  to 
be  highways  for  any  purpose,  is  not 
limited,  by  the  second  section  of 
said  act,  to  highways  'Maid  out 
and  dedicated,  but  applies  as  weU 
to  highways  created  by  twenty 
years'  user.  Said  clause,  however, 
is  not  retroactive  in  its  effect,  but 
only  applies  to  such  highways  as 
have  ceased  to  be  traveled  or  used 
for  six  years  after  the  passage  of 
the  act.  (Leonard,  C,  dis8en^ 
ing.)    Amibry  v.  Hinds.  57 

2.  Under  the  provisions  of  the  act  of 
1860,  concerning  the  rights  and  lia- 
bilities of  husbfmd  and  wife  (Laws 
of  1860,  chap.  40),  as  amended  in 
1862  (Laws  of  1862,  chap  172), 
the  paraphernalia  of  a  wife,  ^ven 
her  by  her  husband,  which  pnor  to 
those  statutes  was  her  separate 
estate  in  equity,  became  clothed 
with  aU  the  incidents  of  a  legal 
estate;  and,  for  an  injury  to  or  con- 
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version  thereof,  she  is  the  proper 
person  to  bring  suit  BaiMon  v. 
Pa,  JR.  R  Go.  212 

8.  The  provisions  of  section  8  of  the 
act  in  relation  to  moneyed  corpo- 
rations (1  R,  S.,  p.  691),  which  pro- 
vide that  no  conveyance,  etc.,  of 
the  real  estate  and  effects  of  such 
corporation,  exceeding  $1,000  in 
value,  shall  be  made,  unauthorized 
by  a  previous  resolution  of  the 
board  of  directors,  do  not  apply 
to  a  sale,  by  the  financial  officers 
of  a  bank,  of  mortgages  or  other 
securities  pledged  to  secure  a  loan, 
made  to  realize  the  money  secured 
by  the  pledge.  Com.  Bank  v.  Ten 
Byck,  805 

4.  The  provisions  of  the  act  **  to  sub- 
ject certain  debts  due  to  non-resi- 
dents to  taxation"  (chap.  871  of  the 
Laws  of  1851),  providing  that  debts 
due  from  inhabitants  of  this  State 
to  non-residents  for  the  purchase 
of  real  estate  shall  be  assessed  in 
the  name  of  the  creditor  and  taxed 
in  the  town  or  county  where  the 
debtor  resides,  is  applicable  only 
to  taxation  in  towns ;  and  as  to 
taxation  in  villages,  the  general 
law  authorizing  assessments  to 
agents  (1  R.  S.,  chap.  13,  title  1,  § 
5,  as  amended  in  1851),  remains  in 
force.  People  ex  rel  v.  Tnisteee  of 
Ogdenstrwrgh.  390 

5.  Where  lands  are  taken  under  a 
statute  authority  in  derogation  of 
common-law  right,  every  requisite 
of  the  statute  having  a  semblance 
of  benefit  to  the  owner  must  be 
complied  with.    NeweU  v.  Wheeler, 

486 

6.  Under  the  provisions  of  the  '*  Act 
to  consolidate  the  cities  of  Brook- 
lyn, Williamsburgh,"  etc.,  passed 
in  1854  (chap.  884,  Laws  of  1854), 
an  assessment  for  flagging  side- 
walks must  be  made  against  the 
owner  of  the  premises  oenefited, 
unless  the  land  be  occupied  by  an- 
other, in  which  case  it  may  m  as- 
sessed to  the  occupant  If  assessed 
to  one  who  is  neither  owner  nor 
occupant,  the  assessment  is  illegal, 
and  a  sale  of  the  premises  under  it 
void.  Id, 

7.  The  provision  of  section  10,  title 
5,  of  said  act,  which  provides  that 
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before  issuing  a  warrant  the  as- 
sessment shau  be  examined  and 
certified  as  correct  by  the  street 
commissioner  and  attorney  and 
counsel  of  the  city,  which  certifi- 
cate shall  be  conclusive  evidence 
of  the  regularity  of  the  proceed- 
ings, is  only  intended  to  cover  the 
formal  proceedings.  These  offi- 
cers are  not  required  to  go  back  of 
the  papers  and  records  to  ascertain 
if  the  persons  named  are  in  fact 
the  owners  or  occupants,  and  their 
certificate  is  not  conclusive  upon 
this  point.  Id. 

8.  An  assessment  upon  the  shares  of 
a  national  bank,  under  the  act  of 
1865  (§  10,  chap.  97,  Laws  of.l865\ 
is  invalid  and  cannot  be  enforced. 
Firfit  Nat,  Batik  of  Salem  v.  Fari- 
cher.  524 

9.  The  control  conferred  upon  con- 
gress, by  the  Constitution  of  the 
United  States  (art.  1,  §  8),  over  the 
State  militia,  begins  when  thev  are 
mustered  into  the  service  of  the 
United  States.  Arrangements  by 
the  States  to  procure  or  aid  in 
calling  them  forth  are  not  un- 
authorized, nor  are  regulations 
fixing  and  limiting  the  amount  of 
bounties,  or  rewards  (riven  to  pro- 
cure their  services ;  tlierefore,  sec- 
tion 4,  of  chapter  29,  of  the  Laws 
of  1865,  whic£  prohibits  the  pay- 
ment of  anv  sums  for  the  procure- 
ment of  volunteers,  save  as  provi- 
ded for  by  that  act,  is  not  in  con- 
fiict  with  the  Constitution  of  the 
United  States,  and  an  agreement 
to  pay  a  sum  prohibited  by  that 
section  is  void.    Powers  v.  Sfiepa/rd. 

540 

10.  The  re-enactment  of  certain  of 
the  sections  of  one  act,  in  a  sub- 
sequent one  providing  for  a  differ- 
ent scheme,  is  not  a  repeal  by 
implication  of  those  sections  in  the 
first  act,  nor  does  a  provision  in  the 
second  act,  suspending  the  opera- 
tion of  the  similar  sections  in  that 
act,  have  the  effect  to  suspend  the 
operation  of  those  in  the  first  act. 
The  first  seven  sections,  therefore, 
of  said  chapter  29,  of  the  Laws  of 
1865,  were  not  repealed  or  their 
operation  suspended  by  chapter  41 
of  the  Laws  of  that  year.         Id. 


11.  Where  several  statutes  in  pari 
materia  are  passed  by  the  same 
legislature,  they  are  to  be  taken 
and  construed  together.  Id, 

See  AssEssMSNT  Ain>  Taxation,  1, 
4,  6,  15. 
Code  of  Pbocbdube. 
Deeds,  1. 

Limitation  of  Aotionb,  2. 
Office  Ain>  Officer,  4 
Railuoad  Corpobations,  8. 
Shipping,  2. 
Telegraph  Companies,  1. 


STATUTE  OP  FRAUDS. 

1.  A  parol  contract  to  manufacture 
and  deliver  a  quantity  of  paper, 
such  paper  to  be  thereafter  manu- 
factured at  the  contractor's  mills, 
is  not  within  the  provisions  of  the 
statute  of  frauds.  (Gray,  C,  dis- 
senting.)   Parsons  v.  Loueks,      17 

2.  A  verbal  agreement  for  the  sale 
of  property  void  by  the  statute  of 
frauds  cannot  be  ratified  by  an 
assignment  by  the  vendor  oi  an 
account  against  the  vendee  there- 
for. The  sale  can  only  be  ren- 
dered valid  by  the  concurrence  of 
both  the  vendor  and  the  vendee 
in  some  one  of  the  thin^  required 
by  the  statute  to  give  it  vauditv. 
Hkks  V.  Cleveland.  84 

3.  A  parol  promise  to  assume  an 
antecedent  debt  of  a  third  person, 
upon  consideration  that  the  credi- 
tor will  cancel  and  extinguidi  the 
debt  and  release  the  debtor,  which 
is  done,  is  not  within  the  statute 
of  frauds,  and  is  valid.  The  M.  B. 
Co.  V.  Zingsen.  247 

4.  Where  one  furnishing  men  to  fill 
the  quotas  of  certain  towns,  under 
a  call  of  the  president,  at  the  re- 

Suirement  of  the  provost  marshal, 
eposited  with  him  county  bonds, 
under  a  parol  aj^reement  that  they 
should  be  held  as  security  at  the 
rate  of  $550  per  man,  that  the  men 
then  and  thereafter  to  be  furnished 
by  him  should  not  desert  before 
reaching  the  place  of  rendezvous, 
— Held^  that  the  agreement  was 
void,  under  the  statute  of  frauds, 
it  being  an  agreement  to  answer 
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for  the  default  or  miscarriage  of 
another,  and  was  not  so  far  exe- 
cuted, by  the  delivery  of  the 
securities,  as  to  give  the  officer  an 
interest  in  or  right  to  retain  them. 
BichardMn  v.  UrandaU,  •  848 

5.  S.,  being  the  owner  of  a  block  of 
stores  numbered  1,  2, 3  and  4,  re- 
spectively, constructed  a  railway 
transversely  through  the  cellars 
of  Nos.  1,  2  and  8  for  the  benefit 
of  No.  4  He  sold  and  conveyed 
to  different  purchasers  Nos.  1,  2 
and  3,  reserving  in  the  deed  the 
railway  and  the  right  to  himself 
and  assigns  to  pass  and  repass  at 
pleasure.  Subsequently  the  own- 
ers of  Nos.  1,  2  and  8,  being  de- 
sirous of  extinguishing  the  right 
of  wa^  and  closing  up  the  open- 
ings for  the  railway,  purchased 
No.  4.  In  the  deed  thereof,  S. 
relinquished  to  the  erantees  all 
his  right  and  title  to  me  railway, 
and  thereupon  the  owner  of  No.  2 
built  a  solid  stone  wall  between  it 
and  No.  8,  fvithout  objection  from 
the  owner  of  the  latter.  The 
owner  of  No.  8  having  subse- 
quently become  sole  owner  of  No. 
4,  claimed  the  right  of  way,  upon 
the  ground  that  the  agreement  to 
extinguish  it  was  by  parol  and 
therefore  void,  ffddj  that  the 
right  of  way,  having  been  created 
by  deed,  was  not  extinguished  by 
non-user,  and  that  it  was  a  free- 
hold interest,  but  that  the  parol 
agreement,  having  been  partially 
performed,  was  valid  and  opera- 
tive as  an  equitable  estoppel  to 
extinguish  the  right  of  way. 
Fope  V.  aEara,  446 

0.  A  contract  to  cut  trees  standing 
upon  the  contractor's  land  into 
cord-wood  and  to  deliver  the  wood 
at  so  much  per  cord,  is  not  a  con- 
tract for  the  sale  of  an  interest  in 
lands,  and  a  writing  is  not  neces- 
sary to  give  it  valiaity.  KUlmore 
T.  Hewlett,  560 

7.  Where  a  verbal  agreement  is  en- 
tered into  for  the  work  and  labor 
of  one  of  the  parties  for  a  year,  to 
commence  in  futurOy  an  entry 
upon  the  employment,  with  the 
acquiescence  of  the  employer,  but 
without  a  new  contract,  does  not 


take  the  case  out  of  the  statute  of 
frauds,  and  the  employer  is  not 
liable  under  the  contract  Odc^ 
y.  James.  685 

See  Brand  v.  Brand  (Mem.),  675. 


STATUTE  OP  LIMlTATIONa 


See  Limitation  of  Actioito. 


STEAMBOATS. 

1.  The  acts  of  congress  providing 
for  the  better  security  of  the  lives 
of  passengers  on  board  of  vessels 
propelled  by  steam,  etc.  (act  of 
July  7,  1838,  amended  by  act  of 
August  80,  1852),  does  not  take 
away  or  impair  the  common-law 
riffht  of  action  by  a  person  ingured, 
while  a  passenger  upon  such  a 
vessel.  awartfiSut  v.  jV.  J,  Steam- 
boat Co.  209 

2.  An  inspection  of  the  boilers  by 
the  proper  United  States  inspec- 
tor, as  prescribed  by  said  act,  and 
a  certincate  of  inspection  that  in 
his  opinion  the  vessel,  her  boiler 
and  machine^,  came  up  to  the  re- 
quirements of  the  act,  u  not  con- 
clusive, and  does  not  exonerate 
the  owner  from  liability.  Id, 


STIPULATIONS. 
See  Tbusts  akd  Tbubtbbs,  1. 


STOCKS. 
See  NoncB  of  Suit  Peiiding,  8. 


SUBSCRIPTION. 

SeeW.dA,  Col.  InetUuU  v.  maek- 
mar  (Mem.),  668. 
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BUPPLBMBNTARY  PBOGBED- 
INGS. 

1.  Sections  202  and  294  of  the  Code 
furnish  a  substitute  for  the  credi- 
tor's bill,  as  formerly  used.  The 
service  of  the  order,  under  those 
sections,  takes  the  place  of  the 
commencement  of  a  suit  under  the 
old  system,  and  gives  the  judg- 
ment creditor  the  priority  of  a 
vigilant  creditor,  and  a  lien  upon 
the  eduitable  assets  of  the  debtor. 
Lyiuih  v.  Johnson,  27 

8.  A  final  order  of  a  judge,  in  pro- 
ceedings under  section  204,  requir- 
ing the  debtor  of  a  defendant  to 
pay  his  debt  to  the  plaintiff, 
renders  this  lien  effectual;  and 
payment,  or  liabilitv  to  pay,  in  pur- 
suance of  such  order,  is  a  defence 
to  the  debtor  in  an  action  against 
him  by  his  creditor,  or  by  an 
assignee  who  is  not  shown  to  be  a 
'bona  fide  purchaser  for  value  of 
the  claim,  prior  to  the  accruing  of 
the  lien.  Id. 

8.  A  judgment  recovered  by  a 
debtor  against  his  creditor  for  an 
unlawful  levy  upon  and  sale  of 
exempt  property,  cannot  be 
reached  by  the  creditor  through 
proceedings  supplementary  to 
execution.  Such  Judgment  repre- 
sents the  property  for  the  vfdue 
of  which  it  was  recovered.  The 
proceeds  of  the  judgment  will  be 
protected  as  exempt  property 
until  sufficient  time  has  elapsed  to 
afford  the  debtor  a  reasonable  op- 
portunity to  again  purchase  the 
exempt  property.  TiUotson  v. 
WOeott.  188 

4.  The  County  Court  has  jurisdic- 
tion to  order  a  receiver  appointed 
by  it,  in  proceedings  supplemen- 
tary to  execution,  to  release  to  the 
debtor  a  judgment  recovered  by 
him  for  an  unlawftd  seizure  ana 
sale  of  exempt  property.  Id, 


SUPERIOR  COURT  OP  BUF- 
FALO. 

The  Superior  Court  of  the  city  of 
Buffalo  has  jurisdiction  of  an 
action  against  the  board  of  super- 


visors of  Erie  county,  where  the 
summons  is  served  upon  the  chair- 
man or  clerk  of  the  board  in  that 
city.  The  B,  &  8,  L.  R  B.  Co.  v. 
8upern$orB.  98 


TAXES. 


8U  AfiSBBSMBITT  Ain>   TAXATION. 


TELEGRAPH  COMPAmES. 


1.  Although  telegraph  companies, 
organizS  under  the  general  laws 
of  this  State  and  the  acts  amenda- 
tory thereof  (chapter  265,  Laws  of 
1848 ;  chapter  559,  Laws  of  1855, 
etc.),  may  be  termed  common 
carriers  in  the  sense  that  they  are 
engaged  in  a  public  employment 
and  bound  to  transmit  all  messages, 
the  common-law  liability  of  com- 
mon carriers  does  not  attach  to 
them.  They  do  not  insure  the 
safe  and  accurate  transmission  of 
messages.  They  are  bound  to 
transmit  them  with  care  and  dili- 
gence adequate  to  the  business 
which  they  undertake.  Bree»e  v. 
U.  8.  Tel  Co.  132 

2.  They  have  the  right  to  make 
reasonable  rules  for  the  conduct 
of  their  busmess,  and  can  limit 
their  liability  for  mistakes  not 
occasioned  by  gross  negligence  or 
willful  misconduct,  by  notice 
brought  home  to  the  sender  of  the 
message  or  by  special  contract.  Id. 

8.  Where  the  blanks  furnished  by 
the  company,  upon  one  of  whidfi 
the  message  was  written,  had  been 
for  some  time  in  the  possession  of 
the  sender,  which  blanks  contained 
an  agreement  between  the  signer 
and  the  company  that  the  com- 
pany would  not  be  responsible  for 
any  error  in  the  transmission  of 
the  message,  unless  it  was  repeated, 
Held,  it  must  be  presumed  that  the 
sender  understood  the  contents  of 
the  blank  and  accepted  the  terms, 
and  he  is  estopped  from  denyine 
or  disputing  the  agreement      Id 
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TENANTS  IN  COMMON. 

One  H.  worked  plaintiff's  farm  un- 
der a  contract,  in  and  by  which 
Slaintiff  agreed  to  let  the  farm  to 
[.  to  work  on  shares  upon  cei^ 
tain  conditions,  among  others, 
that  plaintiff  was  to  account  and 
pay  to  H.,in  consideration  of  the 
premises,  and  for  his  performance, 
the  value  of  one-half  of  all  the 
ffrain,  etc.,  produced  from  the 
farm.  HM^  that  the  parties  were 
not  tenants  in  common  of  the 
crops,  but  that  plaintiff  had  ex- 
dusive  title  thereto.  Tann&r  t. 
mik.  y  662 

See  Partition,  1,  2, 8,  4. 

Pfibjv.  TFoi^w  (Mem.),  681. 


TITLE. 

1.  One  who  furnishes  the  credit, 
and  in  whose  name  a  business  is 
carried  on,  is  the  legal  owner  of 
the  property  purchased  upon  his 
credit  and  employed  in  the  busi- 
ness, although  the  beneficial  inte- 
rest in  the  business  is  in  another. 
Smith  V.  Van  Olinda.  169 

2.  A  person  upon  whose  lands  a  tree 
wholly  stands  is  the  owner  of  the 
whole  thereof,  and  b  entitled  to 
all  its  fruit,  notwithstanding  some 
of  its  branches  overhang  the  lands 
of  another.  Hoffman  v.  Arm- 
strong,   y/  301 

8.  When  one  purchases  land,  and  at 
his  request  the  same  is  deeded  to 
another,  although  the  purchaser 
receives  and  retains  the  deed, 
without  disclosing  the  existence 
thereof  to  the  grantee,  and  takes 
and  retains  possession  of  the  land, 
yet  by  the  deed  the  title  passes 
and  becomes  vested  in  the  grantee, 
and  under  the  prohibitions  of  the 
statute  of  uses  and  tiiists  ^1  R.  S., 
728,  §  51)  no  trust  results  m  favor 
of  the  purchaser.  Everett  v.  Eve- 
reU,     J  218 

4.  As  coverture  does  not  prevent 
the  acquisition  of  property  by  a 
married  woman,  the  fact  of  cover- 
tare  does  not  afibct  the  title  to 
stock   transferred   by  her ;   and 


where  the  stock  stands  in  her 
name  the  certificate  is  evidence  of 
its  aboslute  ownership  by  her; 
and  in  case  there  is  nothing  in  it 
or  connected  with  it  indicating  a 
trust  in  favor  of  another  person, 
one  loaning  money  upon  pledge 
of  the  stock  as  security  is  war- 
ranted in  making  the  loan  upon 
the  assumtion  of  such  ownership  ; 
he  is  not  bound  to  inquire  and 
ascertain  how  she  obtained  it. 
Leitch  V.  WeUs.  585 

5.  The  legal  title  to  the  stock  of  a 
bank  passes  by  an  assignment  and 
delivery  of  the  certificate  therefor, 
although  there  is  no  transfer  upon 
the  books  of  the  bank.  Id, 

6.  One  H.  worked  plaintiff's  farm 
under  a  contract,  in  and  by  which 
plaintiff  agreed  to  let  the  farm  to  H. 
to  work  on  shares  upon  certain  con- 
ditions, among  others,  that  plain- 
tiff was  to  account  and  pay  to  H., 
in  consideration  of  the  premises 
and  for  his  performance,  the  value 
of  one-half  of  all  the  grain,  etc., 
produced  from  the  farm.  HMy 
that  the  parties  were  not  tenants 
in  common  of  the  crops,  but  that 
plaintiff  had  exclusive  title  thereto. 
Tanner  v.  HUU.  662 

See  AssiONifENTS,  1,  2. 
Bailments,  4. 
Cloub  on  Title. 
Consignor  and  Consioneb,  1. 
Contracts,  24. 
Conversion,  2. 
Costs,  1. 
Evidence,  8. 

Fraudulent  Convetanobs. 
Pike  V.  Walter  (Mem.),  681. 


TRADE  MARKS. 

1.  A  manufacturer  has  the  right  to 
distinguish  the  goods  manufac- 
tured by  him  by  any  peculiar 
mark  or  device  he  may  select  and 
adopt,  by  which  they  may  be 
known  as  his  in  the  market;  and 
he  is  entitled  to  the  protection  of 
a  court  of  equity,  in  the  exclusive 
use  of  the  peculiar  marks  or  sym- 
bols appropriated  by  him,  designa- 
ting or  indicating  the  true  origin 
or  ovmerehvp  of  the  article  to  which 
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they  are  affixed.    OtUoU  y.  Bster- 
brook,  374 

2.  Plaintiff,  a  manufacturer  of  steel 
pens,  had  for  many  years  manu- 
factured a  peculiar  pattern  on 
which  was  impressed  the  figures 
"308,"  and  the  words  "Joseph 
Gillott,  extra  fine."  The  pens 
were  put  up  in  paper  boxes,  with 
a  label  on  top,  containin^the  same 
name  and  numerals.  The  pens 
were  known  and  ordered  by  deal- 
ers as  **303"  pens.  Such  figures 
did  not  express  any  quality  or  size 
of  the  pen,  but  were  selected 
arbitrarily  by  plaintiff  to  dis- 
tinguish the  pattern  or  character 
of  pen  to  which  it  was  applied. 
Defendants  began  the  manufacture 
and  sale  of  a  steel  pen,  closely 
resembling  plaintiff's  pen  in  every 
particular,  on  which  was  stamped 
"303,"  and  "  Esterbrook  &  Co., 
extra  fine."  The  pens  were  put 
up  in  boxes  of  the  same  size  and 
sunilar  to  those  of  plaintiff,  with  a 
label  containing  the  same  words 
and  figures,  except  "Esterbrook 
&  Co.^*  instead  of  **  Joseph 
Gillott"  In  an  action  brought 
by  plaintiff  to  restrain  defend- 
ants fi-om  ushig  the  figures  ''  803  " 
upon  these  pens  and  boxes, — 
Heldt  that  plaintiff  had  acquired 
the  right  to  the  exclusive  use  of 
those  figures  as  a  trade  mark, 
and  was  entitled  to  the  relief 
sought.  Id. 


TREE8. 

1.  A  person  upon  whose  lands  a  tree 
wholly  stands  is  the  owner  of  the 
whole  thereof,  and  is  entitled  to 
jJl  its  fruit,  notwithstanding  some 
of  its  branches  overhang  the  lands 
of  another.  Hoffman  v.  Arm- 
Mtrang,  ^  201 

2.  A  contract  to  cut  trees  standing 
upon  Uie  contractor's  land  into 
cord-wood  and  to  deliver  the  wood 
at  so  much  per  cord,  is  not  a  con- 
tract for  the  sale  of  an  interest  in 
lands,  and  a  writing  is  not  neces- 
Bary  to  give  it  validLty.  SSUmore 
T.  Ekrwre,  569 


TRESPASS. 

1.  Where,  in  an  action  of  trespass, 
defendant  claims  title  lo  the  locus 
in  quo  by  adverse  possession,  the 
declarations  of  a  former  occupant 
under  whom  defendant  claims  are 
admissible  as  evidence,  to  charoc- 
terize  his  possession  as  adverse  to 
any  title  of  the  plaintiff;  and  this 
is  competent  under  a  general  plea 
of  title,  without  allegations  that 
title  is  claimed  by  adverse  posses- 
sion.   Mor98  V.  Saliabury.         686. 

2.  In  an  action  of  trespass  in  Jus- 
tice's Court,  defendant  pleaded  ti- 
tle to  a  portion  of  the  premises ; 
that  action  was  thereupon  discon- 
tinued and  one  commenced  in  the 
Supreme  Court,  wherein  the  plead- 
ings were  substantially  the  same. 
Defendant  succeeded  on  the  issues 
affecting  the  premises  as  to  which 
title  was  pleaded.  Neither  pos- 
session of  nor  title  to  the  residue 
was  made  a  question  upon  the  trial 
by  defendant,  and  the  amount  of 
the  recovery  for  trespass  thereon 
was  less  than  fifty  dollars.  EiUdf 
that,  under  section  61  of  the  Code, 
the  costs  in  such  case  are  to  be 
governed  by  the  decision  and  judg- 
ment on  the  issue  presented  bv  the 
plea  of  title  ;  that  plaintiff,  by 
claiming  title  to  lana  not  owned 
by  him,  caused  all  tiie  costs  which 
accrued  in  the  Supreme  Court; 
he,  therefore,  could  not  recover 
costs,  but  was  properly  chargeable 
with  defendant's.  Id. 


TRIAL. 

t.  In  an  action  for  conversion  of 
personal  property^  defendants 
justified  under  a  jud^ent  and 
execution  against  a  third  person 
who  caiTied  on  business  in  plain- 
tiff's name,  as  her  agent,  and  with 
materials  and  labor  purchased  and 
procured  upon  her  credit.  The 
property  levied  upon  was  thus 
manufactured.  Upon  the  trial 
defendants  offered  to  prove  that 
plaintiff  allowed  the  execution 
debtor  to  use  her  name  and  credit 
to  carry  on  business  for  his  sole 
benefit.  The  court  excluded  the 
evidence.      The    court   also  r«- 
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foBed  to  BQbmit  to  the  jury  the 
qnestion  whether  Buch  an  arrange 
meat  was  fraudulent  and  void  as 
to  creditors.  SM,  no  error ;  that 
no  fraud  could  be  deduced  there- 
from.   Smith  Y.  Van  OUnda.     160 

2.  The  personal  representatiyes  of  a 
deceased  yendor  are  necessary 
parties  to  an  action  to  compel  a 
specific  perfbrmance  of  his  contract 
of  sale.    Where,  howeyer,  the  heir 

^  alone  is  made  defendant,  and  the 
defect  appears  upon  the  face  of  the 
complaint,  if  no  demurrer  is  inter- 
posed the  defect  is  to  be  deemed 
waiyed,  and  his  right  to  object  is 
at  an  end.    Potter  y.  EUice,       821 

8.  In  such  an  action  against  the  heir, 
the  complaint  alleged  the  appoint- 
ment of  W.  and  K.  as  administra- 
tors of  the  deceased  yendor.  At 
the  close  of  the  testimony,  defend- 
ant's counsel  moyed  to  dismiss 
complaint,  upon  the  ground  that 
said  W.  and  R.  were  not  made 

Sarties,  which  motion  was  denied. 
fo  reference  was  made  in  the 
motion  to  their  representatiye  ca- 
pacity. Hdd,  that  defendant  was 
not  charged  with  the  protection  of 
the  rights  of  the  administrators, 
and  could  only  complain  of  what 
injured  him ;  that,  in  order  to  raise 
the  question  upon  appeal  of  a  non- 
compliance with  the  requirements 
of  section  122  of  the  Code,  which 
directs  the  court,  where  a  com 
plete  determination  of  the  con- 
troyersy  cannot  be  had  without  the 
presence  of  other  parties,  to  cause 
them  to  be  brought  in,  defendant 
should  haye  called  the  court's  at- 
tention thereto,  obtained  a  ruling 
and  taken  an  exception  upon  the 
trial ;  and  that  the  motion  was  not 
sufficiently  specific  to  raise  the 
question  and  giye  defendant  the 
benefit  of  an  exception  that  the 
administrators,  as  such,  were  not 
made  parties.  Id, 

4.  In  an  action  of  troyer  for  the  con- 
yersion  of  a  written  obligation, 
the  defendant  is  supposed  to  haye 
it  in  his  possession  or  under  his 
control,  and  no  notice  to  produce 
it  upon  the  trial  is  necessary  to 
enable  plaintiff  to  giye  parol  eyi- 
dence  as  to  its  contents ;  the  ac- 


tion itself  IB  notice.    BatehkiM  y. 
MMer.  478 

JSee  EyiDBNCB,  8. 
Mistake,  6. 

PLBADrNGS,  5,  6. 
Gh'een  y.  Kennedy  (Mem.),  653, 
Terry  Y.  Wai^  (Mem.),  657. 
Tayhr  y.  Spader  (Mem.),  664. 


TROVER. 
See  Trial,  4. 

TRUSTS  AND  TRUSTEES. 

1.  C,  the  trustee  of  an  express  trust, 
brought  an  action  of  ejectment 
against  defendant  to  recoyer  pos- 
session of  the  premises  deeded  to 
him  in  trust.  In  the  deed  it  was 
proyided  that  the  trustee  might 
release  or  sell  the  trust  estate  only 
under  the  control  and  direction  of 
the  Supreme  Court.    For  the  pur- 

gose  of  discontinuing  that  action, 
'.  executed  a  stipulation,  under 
seal,  containing  this  clause:  ^^Jn 
consideration  of  the  consent  of 
defendant  that  this  suit  be  discon- 
tinued, I  hereby  release  him  from 
all  claims  and  demands  of  eyeiy 
description  relating  to  the  proper- 
ty." Upon  his  stipulation  the 
court  granted  an  order  dismissing 
the  complaint.  C.  haying  died, 
plaintiff  was  appointed  trustee  and 
brought  ejectment.  Defendant  of- 
fered the  stipulation  in  cyidence, 
which  was  objected  to  and  objec- 
tion sustained.  Held,  no  error. 
The  stipulation  could  not  operate 
as  a  release  or  conyeyance.  as  then 
it  would  be  a  conyeyance  m  yiola- 
tion  of  the  trusts,  and  the  granting 
the  order  thereon  was  not  a  direc- 
tion or  sanction  to  such  release  or 
sale.    Fitzgerald  Y.  Topping,     488 

2.  Trustees,  in  whom  is  the  title  to 
a  trust  fund,  are  the  proper  parties 
plaintiff  in  an  action  to  maintain 
and  defend  the  fund  against  wrong- 
ful attack  or  ii^ury,  tending  to  im- 
pair its  safety  or  amount  Neither 
the  cesttiis  que  trust  nor  beneficia- 
ries can  maintain  such  action 
against  a  third  person,  except  in 
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case  the  trustees  refuse  to  perform 
their  duty,  and  then  the  trustees 
should  be  made  parties  defendant. 
W.  R  B.  Co,  V.  Nolan,  618 

3.  Where  a  certain  sum  is  bequeath- 
ed to  executors  in  trust  to  pay  the 
interest  thereof  at  a  fixed  and 
stated  rate  to  one,  and  upon  his 
death  to  divide  the  principal 
among  others,  the  executors  can- 
not, without  the  consent  of  the 
cestuia  que  trusty  or,  in  case  they 
are  infants,  without  an  order  of 
the  court,  set  apart  and  appro- 
priate bank  stocks  to  the  satisfac- 
tion of  tlie  trust,  and  release  the 
residue  of  the  estate  from  its  lia- 
bility to  perform  the  trust.  Leiteh 
V.  Well8,  586 

4.  The  eesiuis  que  trust  may  assent  to 
ar  d  accept  such  an  appropriation  *, 
but  if,  before  this  is  done,  new  in- 
terests and  new  parties  have  inter- 
vened, the  situation  of  the  proper- 
ty at  the  time  of  such  intervention 
must  determine  the  rights  of  all 
who  claim  to  be  interested  in  it. 

Id. 

6.  An  executor  has  a  right  to  sell 
and  transfer  stocks  and  other  se- 
curities of  the  estate,  and  one  who 
buys  in  good  faith,  paying  in 
money  the  price  agreed  upon,  or 
who  loans  money  upon  security  of 
the  property,  is  not  responsible  for 
the  application  of  the  purchase- 
money  or  money  loaned,  and  his 
right  to  the  property  transferred 
is  not  affected  by  knowledge  upon 
his  part  of  the  existence  of  a  claim 
for  a  legacy  or  a  debt  against  the 
estate  generally.  Id, 

See  Ab8ignmb»tb  for  the  Benefit 

OF  CBBDrrOBS,  1. 


TWO-THIRD  ACT. 


See  Insolyenot. 


USES  AND  TRUSTS  (STATUTE 

OP). 

/S00  Deeds,  1. 


VENDOR  AND  VENDEE. 

1.  In  executory  contracts  for  the  sale 
of  personal  property,  if  the  vendee 
deems  the  article  received  not  the 
one  contracted  for,  to  preserve  his 
rights  he  must  return  it  to  the 
vendor,  or  notify  him  of  his  objec- 
tions and  offer  to  return  it.  The 
retention  of  the  property,  without 
doin^  this  after  opportunity  to  as- 
certam  the  defect,  is  an  admission 
that  the  contract  has  been  per- 
formed.   Beck  V.  Sheldon.         365 

2.  Whether  a  delivery  under  an  i^oe- 
ment  for  the  sale  of  chattels  is  ab- 
solute or  conditional,  depends  upon 
the  intent  of  the  parties  ;  to  estab- 
lish that  the  ddivery  was  condi- 
tional, it  is  not  necessary  that  the 
vendor  should  declare  the  condi- 
tions, in  express  terms,  at  the  time 
of  delivery.  It  is  sufficient  if  the 
intent  of  the  parties  can  be  inferred 
from  their  acts  or  the  circum- 
stances of  the  case.  Sammeti  v. 
Linneman.  899 

8.  Although  delivery,  without  re- 
quiring payment,  is  presumptive 
evidence  of  the  waiver  of  a  con- 
dition  that   payment   should  be 

made  upon  delivery  ^  ^^^  ^^^^  ^ 
the  vendee,  yet  this  presumption 
may  be  rebutted  by  the  acts  or 
declarations  of  the  parties  show- 
ing a  contrary  intent,  and  the  in- 
tent, where  any  doubt  arises,  is  a 
question  of  fact.  Id. 

4.  Plaintiff  sold  to  defendant  L.  a 
quantity  of  coal  for  cash  on  de- 
livery ;  L.  asked  for  a  credit,  which 
was  refused ;  plaintiff  knowing 
that  L.  was  about  failing.  •  The 
coal  was  delivered,  and  carted  to 
L.'s  yard,  and  mixed  with  other 
coal.  Three  days  after  delivery, 
plaintiff  a^in  called  for  payment, 
not  obtainmg  it.  He  called  again, 
in  two  ur  th^e  davs;  L.  statSl  he 
conld  not  pay.  The  agent,  learn- 
ing that  L.  had  sold  out,  asked  him 
what  he  had  done  with  plaintiff's 
coal.  He  admitted  he  had  sold  it, 
adding  he  could  not  help  it.  De- 
clarations of  defendants  were  tes- 
tified to,  tending  to  prove  that  L. 
had  given  to  defendant  B.  a  bill  of 
sale  of  the  coal,  before  delivery. 
When  the  sheriff  seized  the  coal^ 
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onder  process  in  this  action,  L. 
said  :  "  It  looks  so  much  like  a 
swindle,  I  am  ashamed  of  it" 
ffM  (Earl  and  Gray,  CO.,  dis- 
senting), that  there  was  sufficient 
evidence  to  Justify  the  finding  that 
the  payment  of  the  price  was  a 
condition  precedent  to  the  vesting 
of  the  title  in  L.,  and  that  such 
condition  had  not  been  waived.  Id. 

See  Principal  Ain>  Agent,  3. 4. 


VESSELS. 

See  Insttrancb  (Makinb). 
Shipping. 


VILLAGES. 

See  AssBssMBNT  and  Taxation,  13, 
14,  15. 


VOUCHER. 
See  FiRDiNGfl  OF  Law  and  Fact,  1. 


WAIVER. 

Where  an  action  is  commenced  to 
compel  the  determination  of  con- 
flicting claims  to  real  property,  a 
defenoant,  by  appearing  and  tak- 
ing part  in  the  proceedings  to 
Judgment  without  objection,  will 
>e  held  to  have  waived  any  objec- 
tions to  the  regularity  of  the  pro- 
ceedings, and  cannot  theres&ter 
object  that  the  proceedings  should 
have  conformed  to  the  provisions 
of  the  Revised  Statutes  as 
amended.    IlKehery,  Hepburn.    41 


^ 


See  Pabtibs,  4 
Sales,  2, 8. 
Shipping,  4. 
Badden  v.  Dwniek  (Mem.),  661. 
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WAREHOUSEMEN. 
See  Taphr  v.  Spader  (Mem.),  664. 


WARRANTY. 


See  Insurance  (Marine),  8,  4. 


WASTE. 


See  Gaubb  of  Action,  5. 


WILLS. 

1.  In  constructing  wills,  the  law 
favors  a  construction  that  will  not 
tend  to  the  disinheriting  of  heirs, 
unless  the  intention  to  do  so  is 
clearlv  expressed.  That  meaning 
is  to  be  preferred  which  inclines 
to  the  side  of  the  inheritance  of 
the  children  of  a  doceased  child. 
SeottY,  Querii9ey.  106 

2.  The  will  of  S.,  after  a  devise  of 
certain  premises  to  his  daughter, 
P.  G.,  during  her  life,  contained 
the  following  clause :  "  Then  to 
be  equally  divided  amongst  her 
now  surviving  children,  or  any  of 
them  that  may  be  alive  at  her  de- 
cease, or  the  heirs  of  any  that  may 
be  dead  at  the  time  of  executing 
this  my  last  will.*'  Held,  that  the 
time  referred  to  was  the  time  the 
will  takes  effect,  by  vesting  the 
estate  in  possession  upon  the  death 
of  P.  G. ;  that  the  word  "heirs" 
was  used  in  the  sense  of  children ; 
and  that  the  intent  of  the  testator 
was  that  the  children  of  P.  G. 
should  take,  if  living  at  her  de- 
cease, or  if  any  were  then  dead, 
leaving  children  surviving,  that 
the  children  should  take  in  place 
of  the  parent  Id, 

See  Magaw  v.  Field  (Mem.),  668 
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